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FOREWORD 


As  there  has  been  a  lapse  of  eight  years  since  the  publication 
of  the  last  previous  supplement  for  Fiero  on  Particular  Actions 
and  Proceedings,  five  volumes,  there  is  at  this  time  an  imperative 
need  for  a  new  supplement.  During  this  period,  there  has  been 
intense  activity  both  in  litigation  and  legislation  and  many  impor- 
tant amendments  have  been  made  to  the  statutes  of  the  state 
affecting  practice. 

Reference  to  the  original  volumes  upon  any  matter  should  be 
carefully  followed  by  checking  the  same  subject  matter  by  title, 
article  and  subdivision  in  this  Supplement,  which  should  be  kept 
with  the  original  set,  discarding  any  previous  Supplement.  Enact- 
ments and  interpretive  decisions  pertinent  to  the  various  topics 
effective  since  publication  of  the  original  volumes  of  the  Fiero 
set,  including  material  in  previous  supplements,  have  been  pre- 
sented in  this  Supplement. 

William  H.  Peaese. 
Beacon,  N.  Y.,  September  1,  1935. 
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ACCOUNTING. 

ARTICLE  I. 

In  general. 

C.  Nature  of  action  in  equity. 

I.   Defense  of  adequate  remedy  at  law. 

ARTICLE  II. 
Relation  authorizing  action. 

0.  Joint  adventurers. 

2.  Action  for  dissolution  and  accounting. 
Q-.  Trustee  and  beneficiary. 
8.  Implied  trustee. 

1.  Corporate  organization  and  management. 

10.  Church. 
K.  Master  and  servant. 

ARTICLE  III. 

Procedure. 

B.  Pleadings. 

2.  Joinder  of  causes  of  actions. 
H.  Receivership. 


ARTICLE  I. 

IN  GENERAL. 

C.  Natiire  of  action  in  equity. 

The  basis  for  an  equitable  action  for  an  accounting  is  the  exis- 
tence of  a  fiduciary  or  trust  relation  with  reference  to  the  subject- 
matter  of  the  controversy.  {Marvin  v.  BrooTcs,  94  N.  Y.  71,  80; 
Abhey  v.  Wheeler,  85  Hun,  226,  229;  appeal  dismissed,  170  N. 
Y.  122.)  A  bare  agency  is  not  sufficient.  It  must  appear  that  the 
person  from  whom  the  accounting  is  required  has  been  intrusted 
with  the  custody  and  control  of  the  property  of  another,  with  all 
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the  powers  incident  and  necessary  thereto,  and  in  pursuance 
thereof  has  exercised  such  powers  for  the  owner.  No  particular 
words  are  necessary  to  create  the  relation.  (Symmers  v.  Car- 
roll, 207  N.  Y.  632,  637.)  Pellcey  v.  Pelhey,  236  App.  Div.  55,  258 
N.  Y.  Supp.  562. 

I.  Defense  of  adequate  remedy  at  law. 

"Where  the  facts  alleged  show  an  adequate  remedy  at  law,  a 
claim  for  equitable  accounting  should  be  dismissed.  Pelhey  v. 
Pelhey,  236  App.  Div.  55,  258  N.  Y.  Supp.  562. 

ARTICLE  II. 

RELATION  AUTHORIZING  ACTION. 

G.  Joint  adventurers. 

2.  Action  for  dissolution  and  accountings. 

In  any  dissolution  between  joint  venturers,  the  good  will  result- 
ing from  personal  efforts  becomes  impersonal  and  the  value 
thereof  is  apportionable  in  any  accounting.  Steinweg  v.  Epstein, 
152  Misc.  24. 

G.  Trustee  and  beneficiary. 
8.  Implied  trustee. 

Where  the  facts  fail  to  establish  a  joint  venture  or  a  partnership 
there  may,  neverthless,  result  a  constructive  trust  from  the  receipt 
by  the  defendant  of  personal  property  to  which  plaintiff  was 
justly  entitled  and  an  account  of  such  moneys  may  be  had.  Shove 
V.  Siegbert,  239  App.  Div.  334,  267  N.  Y.  Supp.  306. 

I.  Corporate  organization  and  management. 
10.  Church. 

In  only  a  most  extreme  case  should  courts  interfere  with  the 
discretion  of  the  governing  body  and  of  a  majority  of  the  member- 
ship of  a  religious  corporation  at  the  instance  of  dissenting  mem- 
bers demanding  accounting.  Koch  v.  Estes,  146  Misc.  249,  262 
N.  Y.  Supp.  23,  affirmed  240  App.  Div.  829,  266  N.  Y.  Supp.  1008, 
affirmed  264  N.  Y.  480. 

K.  Master  and  servant. 

Where  parties  are  not  co-adventurers,  but  the  contract  is  sim- 
ply one  of  employment  with  compensation  for  the  services  by  a 
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share  in  the  profits,  no  case  for  an  accounting  is  presented.  Mac- 
Lauchlan  v.  Behre  &  Surety  Engineering  Co.,  Inc.,  234  App.  Div. 
714. 

ARTICLE  III. 

PROCEDURE. 

B.  Pleadings. 

2.  Joinder  of  causes  of  actions. 

By  amendment  effective  September  1,  1935,  §  258  of  the  Civil 
Practice  Act  is  now  made  to  provide  that  joinder  of  actions  under 
the  authority  of  that  section  is  made  wholly  discretionary  with 
the  court. 

H.  Keceivership. 

When  unauthorized  acts  of  a  receiver  are  brought  to  the  atten- 
tion of  the  court  it  is  within  its  power  to  direct  him  to  account, 
irrespective  of  the  manner  in  which  his  action  is  brought  to  its 
attention  or  by  whom  the  application  is  made.  Alexander  v. 
Valumet  Chocolate  Co.,  240  App.  Div.  769. 
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ARTICLE  I. 
Voluntary  adoption  and  abrogation. 

A.  In  general. 

1.  Domestic  Relations  Law,  §  110.    Definitions;  effect  of  article. 

2.  History  and  nature  of  proceeding. 

B.  Consent. 

1.  Domestic  Eolations  Law,  §  111.    Wiose  consent  necessary. 

2.  Parents  and  other  relatives. 

C.  Order. 

1.  Domestic  Relations  Law,  §  112.    Requisites  of  voluntary  adoption. 

2.  Domestic  Relations  Law,  §  113.     Order. 

3.  Compliance  with  statutes. 

E.  Abrogation  of  voluntary  adoption. 

2.  Under  statute. 

F,  Precedents  for  adoption. 

1.  Petition. 

2.  Consent  of  minor. 

3.  Consent  of  parents. 

4.  Foster  parents'  agreement. 

5.  Order  for  investigation. 

6.  Report  of  investigator. 

7.  Final  order  of  adoption. 

ARTICLE  II. 
Adoption  from  charitable  institutions. 

A.  Domestic   Relations   Law,    §    115      Adoption   from    charitable    institutions    or    an 

authorized  agency. 

B.  Domestic  Relations  Law,  §  117.     Abrogation  of  adoption  from  a  charitable  institu- 

tion or  an  authorized  agency. 

C.  Domestic  Relations  Law,  §  118.    Abrogation  by  foster  parent  of  such  adoption. 

ARTICLE  III. 
Effect  of  adoption. 

A.  Domestic  Relations  Law,  §  114.    Effect  of  adoption. 

C.  Rights  of  inheritance. 

D.  Adoption  agreement  affecting  inheritance. 

E.  Foreign  adoption. 


ARTICLE  I. 

VOLXTNTARY  ADOPTION  AND  ABROGATION. 

A.  In  general. 
1.  Domestic  Relations  Law,  §  110.    Definitions;  effect  of  article. 

Adoption  is  the  legal  act  whereby  an  adult  person  takes  another  adult  person  or  a 
minor  into  the  relation  of  child  and  thereby  acquires  the  rights  and  incurs  the  responsi- 
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bilities  of  parent  in  respect  to  such  adult  or  minor.  Hereafter,  in  this  article,  the 
person  adopting  is  designated  the  "foster  parent."  A  voluntary  adoption  is  any  other 
than  that  of  a  destitute  or  and  dependent  child,  or  one  who  is  a  public  charge  from  an 
"authorized  agency,"  orphan  asylum  or  charitable  institution.  "Lawful  custody"  in 
this  article  shall  mean  "custody"  pursuant  to  and  in  compliance  with  expressed 
provisions  of  statute  law. 

An  adult  unmarried  person,  or  an  adult  husband  and  his  adult  wife  together,  may 
Adopt  a  person  of  the  age  of  twenty-one  years  and  upwards  or  a  minor  in  pursuance 
jof  this  article;  and  an  adult  husband  or  an  adult  wife  also  may  adopt  the  natural 
child  of  the  other  spouse,  of  the  age  of  twenty-one  years  and  upwards  or  a  minor,  in 
pursuance  of  this  article;  and  a  grandparent  may  adopt  a  grandchild  of  the  age  of 
twenty-one  years  and  upwards  or  a  minor  in  pursuance  of  this  article ;  and  no  child 
shall  hereafter  be  adopted  except  in  pursuance  thereof.  Proof  of  the  lawful  adoption 
of  a  person  of  the  age  of  twenty-one  years  and  upwards  or  a  minor  heretofore  made 
may  be  received  in  evidence,  and  any  such  adoption  shall  not  be  abrogated  by  the 
enactment  of  this  chapter  and  shall  have  the  effect  of  an  adoption  hereunder.  Nothing 
in  this  article  in  regard  to  an  adopted  child  inheriting  from  the  foster  parent  applies 
to  any  will,  devise  or  trust  made  or  created  before  June  twenty-fifth,  eighteen  hundred 
and  seventy-three,  or  alters,  changes  or  interferes  with  such  will,  devise  or  trust,  and 
as  to  any  such  will,  devise  or  trust,  a  child  adopted  before  that  date  is  not  an  heir  so 
as  to  alter  estates  or  trusts  or  devises  in  wills  so  made  or  created;  and  nothing  in  this 
article  in  regard  to  an  adult  adopted  pursuant  hereto  inheriting  from  the  foster  parent 
applies  to  any  will,  devise  or  trust,  made  or  created  before  April  twenty-second,  nine- 
teen hundred  and  fifteen,  alters,  changes  or  interferes  with  such  will,  devise  or  trust, 
and  as  to  any  such  will,  devise  or  trust,  an  adult  so  adopted  is  not  an  heir  so  as  to  alter 
estates  or  trusts  or  devises  in  wills  so  made  or  created.  (Amended  by  Chapter  323, 
Laws  of  1924,  and  Chapter  608,  Laws  of  1925;  Chapter  314,  Laws  of  1929;  Chapter  454, 
Laws  of  1935.) 

2.  History  and  nature  of  proceeding. 

Adoption  was  unknown  to  the  common  law  of  England,  and 
exists  in  this  country  only  by  virtue  of  the  statutes.  Matter  of 
Bistany,  121  Misc.  540,  201  N.  Y.  684,  reversed  on  other  grounds, 
209  App.  Div.  286,  204  N.  Y.  Supp.  599,  affirmed  239  N.  Y.  19. 

B.  Consent. 

1.  Domestic  Relations  Law,  §  111.   Whose  consent  necessary. 

Consent  to  adoption  is  necessary  as  follows:  1.  Of  the  minor,  if  over  twelve  years 
of  age; 

2.  Of  the  foster  parent's  husband  or  wife,  unless  lawfully  separated,  or  unless  they 
jointly  adopt  such  minor; 

3.  Of  the  parents  or  surviving  parent  of  a  legitimate  child;  and  of  the  mother  of  an 
illegitimate  child,  but  the  consent  of  a  parent  who  has  abandoned  the  child,  or  is 
deprived  of  civil  rights,  or  divorced  because  of  his  or  her  adultery,  or  who  is  insane  as 
defined  by  the  insanity  law  or  judicially  declared  incompetent  or  who  is  a  mental 
defective  as  defined  by  the  mental  deficiency  law,  or  adjudged  to  be  an  habitual 
drunkard,  or  judicially  deprived  of  the  custody  of  the  child  on  account  of  cruelty  or 
neglect,  is  unnecessary;  excepting,  however,  that  where  such  parents  are  divorced 
because  of  his  or  her  adultery,  notice  shall  be  given  to  both  the  parents  personally  or 
in  such  manner  as  may  be  directed  by  a  judge  of  a  court  of  competent  jurisdiction. 

4.  Of  a  person  of  full  age  having  lawful  custody  of  the  child,  if  any  such  person  can 
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be  f ouad,  where  the  child  has  bo  father  or  mother  living,  or  no  father  or  mother  whose 
consent  is  necessary  under  the  last  subdivision.  If  such  child  has  no  father  or  mother 
living,  and  no  person  can  be  found  who  has  the  lawful  custody  of  the  child,  the  judge 
or  surrogate  shall  recite  such  facts  in  the  order  allowing  the  adoption. 

5.  Where  a  minor  to  be  adopted  is  of  the  age  of  eighteen  years  or  upwards,  the  judge 
or  surrogate  may  direct,  in  his  discretion,  that  the  consents  of  the  persons  referred  to 
in  the  preceding  subdivisions  of  this  section  shall  waived,  if  in  his  opinion,  the  moral 
or  temporal  interests  of  such  minor  will  be  promoted  thereby  and  such  consents  cannot, 
for  any  reason,  be  obtained.  Where  the  person  to  be  adopted  is  of  the  age  of  twenty- 
one  years  and  upwards,  the  consents  of  the  persons  referred  to  in  the  preceding  sub- 
divisions of  this  section  shall  not  be  required.  (Amended  by  Chapter  323,  Laws  of 
1924.) 

2.  Parents  and  other  relatives. 

Strong  reasons  should  be  given  before  the  court  will  allow  a 
child  to  be  adopted  against  the  wishes  of  a  natural  parent,  but  it 
is  the  duty  of  the  court,  in  a  proceeding  involving  the  custody  of  a 
child,  to  look  solely  to  its  welfare  and  decide  accordingly.  Matter 
of  Miller,  119  Misc.  638,  197  N.  Y.  Supp.  880. 

An  adoption  under  the  statutes  can  not  take  place  without  the 
consent  of  the  parents,  unless  such  parents  have  forfeited  their 
rights  to  the  custody  of  the  child  under  circumstances  clearly 
defined  by  the  statute,  one  of  which  is  the  abandonment  of  the 
child  by  the  parents.  Matter  of  Bistany,  121  Misc.  540,  201  N.  Y. 
Supp.  684,  reversed  on  other  grounds,  209  App.  Div.  287,  204 
N.  Y.  Supp.  599,  affirmed  239  N.  Y.  19. 

Although  section  111  does  not  require  that  notice  be  given  to 
parents  who  have  abandoned  a  child,  the  courts  have  held  that 
such  parents  should  receive  notice  of  the  proceedings  in  order 
that  they  may  be  bound  by  an  adjudication  that  they  have  aban- 
doned the  child.  Matter  of  Bistany,  121  Misc.  540,  201  N.  Y.  Supp. 
684,  reversed  on  other  grounds,  20  App.  Div.  287,  204  N.  Y.  Supp. 
599,  affirmed  239  N.  Y.  19. 

A  child  may  legally  be  adopted,  under  section  111  of  the  Domestic 
Relations  Law,  without  the  consent  of  one  of  the  parents  who  has 
abandoned  the  child,  but  the  order  of  adoption  may  be  set  aside 
where  the  parent  was  not  given  notice  and  opportunity  to  refute 
the  charge  of  abandonment.  The  order,  however,  is  not  null  and 
void.  Although  the  statute  contains  no  express  provision  requir- 
ing notice  to  a  parent  that  he  or  she  may  be  heard  on  the  question 
of  abandonment,  and  adjudication  cannot  be  made  that  will  be 
conclusive  on  the  parent  on  that  issue  without  such  notice,  either 
actual  or  constructive.  People  v.  Pickle,  215  App.  Div.  38,  213 
N.  Y.  Supp.  70. 

The  question  whether  a  parent  has  abandoned  the  child  so  that 
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adoption  may  be  made  without  notice  to  such  parent  may  be  deter- 
mined in  a  habeas  corpus  proceeding  by  such  parent  to  recover 
possession  of  the  child.  If  the  evidence  clearly  establishes  that 
the  parent  abandoned  the  child,  the  order  of  adoption,  although 
irregular  because  of  failure  to  notify  the  parent,  is  conclusive. 
People  V.  Pickle,  215  App.  Div.  38,  213  N.  Y.  Supp.  70. 

To  establish  an  abandonment  of  a  child  as  a  basis  for  an  order 
of  adoption  as  against  a  non-consenting  or  protesting  parent,  the 
courts  require  a  considerable  degree  of  clearness  and  certainty  in 
the  proof  of  the  renunciation.  Matter  of  Schwaner,  212  App.  Div. 
825,  207  N.  Y.  Supp.  917. 

"Abandonment"  is  the  relinquishment  or  surrender  of  rights 
or  property  by  one  person  to  another.  The  term  "abandonment" 
means  neglect  and  refusal  to  perform  the  natural  and  legal  obliga- 
tions of  care  and  support.  If  a  parent  withholds  his  presence,  his 
love,  his  care,  the  opportunity  to  display  filial  affection,  and  neg- 
lects to  lend  support  and  maintenance,  such  person  relinquishes 
aU  parental  claim,  and  abandons  the  child.  Matter  of  Bistany, 
121  Misc.  540,  201  N.  Y.  Supp.  684,  reversed  on  other  grounds,  209 
App.  Div.  287,  204  N.  Y.  Supp.  599,  affirmed  239  N.  Y.  19. 

The  question  whether  a  child  has  been  "abandoned"  is  one  of 
fact,  and  the  tendency  of  the  court  is  to  exact  a  considerable 
degree  of  clearness  and  certainty  as  a  proof  of  the  renunciation. 
It  is  necessary,. to  constitute  an  "abandonment,"  that  the  parents, 
at  some  point  of  time,  definitely  dropped  their  parental  interest, 
duties  and  obligations.  Matter  of  Bistany,  209  App.  Div.  286, 
204  N.  Y.  Supp.  599,  affirmed  239  N.  Y.  16. 

"Abandoimient"  is  not  shown  by  evidence  that  the  child  at  the 
age  of  about  two  and  one-half  years  was  sent  by  her  parents  to 
her  aunt,  who  was  housekeeper  for  the  petitioners,  and  remained 
with  the  petitioners  from  March,  1920,  until  the  commencement 
of  this  proceeding,  in  September,  1923;  that  the  child's  mother 
visited  here  at  the  petitioners '  home  late  in  1920,  and  occasionally 
sent  gifts  to  her;  that  the  petitioners  took  entire  charge  of  the 
support,  maintenance  and  education  of  the  child  with  the  apparent 
hope,  supported  by  conversations  with  the  mother,  that  they  would 
be  permitted  to  adopt  the  child  with  the  consent  of  the  parents; 
that  the  mother  at  one  time  promised  to  send  adoption  papers  to 
the  petitioners,  but  failed  so  to  do,  and  the  petitioners  did  not 
press  the  matter;  that  while  the  petitioners  are  well-to-do  people 
and  the  parents  of  the  child  are  in  poor  circumstances,  they  are 
well  able  to  care  for  the  child  in  a  proper  manner,  and  that  the 
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original  purpose  in  sending  the  child  to  the  petitioners'  home  was 
to  enable  her  to  regain  her  health  by  living  in  the  country  after 
she  had  been  ill  with  measles.  Matter  of  Bistany,  209  App.  Div. 
286,  204  N.  Y.  Supp.  599,  affirmed  239  N.  Y.  19. 

"Where,  in  granting  a  petition  for  the  adoption  of  a  child,  the 
county  judge  held  that  the  parents,  who  were  living  and  refused 
to  consent  to  the  adoption,  had  abandoned  the  child,  so  that  their 
consent  was  unnecessary,  but  on  appeal  to  the  Appellate  Division 
a  new  finding  was  made  that  there  had  been  no  abandonment  and 
reversed  the  order  of  adoption  on  the  law  and  the  facts,  in  order 
to  prevail  upon  an  appeal  to  the  Court  of  Appeals  from  such 
order  of  reversal,  the  petitioners  must  be  able  to  show  that,  even 
though  the  parents  be  given  the  benefit  of  every  controverted 
fact,  a  finding  of  abandonment  follows  as  an  inference  of  law. 
Matter  of  Bistany,  239  N.  Y.  19,  affirming  209  App.  Div.  286,  204 
N.  Y.  Supp.  599. 

In  Matter  of  Bistany  (209  App.  Div.  286,  affirmed  239  N.  Y.  19) 
the  court  said:  "The  statute  itself  does  not  define  the  word 
'abandoned.'  In  some  jurisdictions,  under  similar  statutes,  it  has 
been  held  to  mean  no  more  than  neglect  or  refusal  to  perform  the 
natural  and  legal  obligations  of  care  and  support  which  parents 
owe  to  their  children.  In  others,  it  has  been  taken  to  mean  to  re- 
nounce and  forsake  entirely."  That  case  was  very  weak  on  the 
facts  so  the  court  continued:  "Without  attempting,  therefore,  to 
define  sharply  what  constitutes  abandonment  under  subdivision  3 
of  section  111  of  the  Domestic  Eelations  Law  *  *  *,  we  think, 
inasmuch  as  the  fact  seems  to  be  intended  as  a  substitute  for  con- 
sent, that  the  evidence  should  at  least  warrant  an  inference  that 
the  parents,  at  some  point  of  time,  definitely  dropped  their  par- 
ental interests,  duties  and  obligations.  The  question  is  one  of 
fact,  and,  so  strong  are  the  ties  of  nature,  the  courts  tend  to  exact 
a  considerable  degree  of  clearness  and  certainty  in  the  proof  of 
the  renunciation."  This  Bistany  case  cites  Matter  of  Johnston 
(76  Misc.  374),  where  there  was  no  proof  the  father  "thought  of 
abandoning  his  son  or  permanently  severing  his  natural  rela- 
tions with  him  or  of  surrendering  his  parental  authority  over  him 
to  any  other  person."  The  court  also  contrasts  the  case  of  People 
ex  rel.  Cornelius  v.  Gallan  (69  Misc.  187),  where,  although  the 
husband  had  left  the  wife,  he  gave  her  his  property  and  also  sent 
her  and  the  family  substantial  sums.  In  Matter  of  Schwaner 
(212  App.  Div.  825)  the  court  follows  the  same  rule  as  to  the 
degree  of  proof  that  is  requisite  in  such  cases.     For  additional 
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cases  defining  this  abandonment,  see  Matter  of  Davis  (142  Misc. 
681,  690).    Matter  of  Hess,  143  Misc.  335,  257  N.  Y.  Supp.  278. 

0.  Order. 

1.  Domestic  Relations  Law,  §  112.    Requisites  of  voluntary  adoption. 

In  adoption  the  following  requirements  must  be  followed: 

1.  The  foster  parents  or  parent,  the  person  to  be  adopted  and  all  the  persons  whose 
consent  is  necessary  under  the  last  section,  must  appear  before  the  children's  court 
judge,  county  judge  or  the  surrogate  of  the  county  where  the  foster  parent  or  parents 
reside,  or,  if  the  foster  parents  or  parent  do  not  reside  in  this  state,  in  the  county 
where  the  minor  resides,  and  be  examined  by  such  judge  or  surrogate,  except  as 
provided  by  the  next  subdivision. 

2.  They  must  present  to  such  judge  or  surrogate  a  verified  instrument  containing 
substantially  the  consents  required  by  this  chapter,  an  agreement  on  the  part  of  the 
foster  parents  or  parent  to  adopt  and  treat  the  minor  as  his,  or  her  or  their  own  lawful 
child,  and  a  statement  of  the  date  and  place  of  birth  of  the  person  to  be  adopted,  as 
nearly  as  the  same  can  be  ascertained,  the  religious  faith  of  the  parents  and  of  the 
child,  the  manner  in  which  the  foster  parents  obtained  the  child,  which  statement  shall 
be  taken  prima  facie  as  true.  If  a  change  in  the  name  of  the  minor  is  desired,  such 
instrument  may  also  state  the  new  name  by  which  the  minor  shall  be  known.  The 
instrument  must  be  signed  by  the  foster  parents  or  parent  and  by  each  person  whose 
consent  is  necessary  to  the  adoption,  and  severally  acknowledged  by  said  persons  before 
such  judge  or  surrogate ;  but  where  the  consent  of  a  parent  or  person  whose  consent  is 
necessary  to  the  adoption  is  duly  acknowledged  and  certified  as  conveyances  are 
required  to  be  certified  to  entitle  them  to  record  in  this  state,  such  judge  or  surrogate 
may  grant  the  order  of  adoption  without  the  personal  appearance  of  such  person  or 
persons  so  executing  such  consent  or  consents.  In  all  cases  where  the  consents  of  the 
persons  mentioned  in  subdivisions  one,  two,  three,  and  four  of  section  one  hundred  and 
eleven  have  been  waived  as  provided  in  subdivision  five  of  such  section,  or  where  the 
person  to  be  adopted  is  of  the  age  of  twenty-one  years  or  upwards,  notice  of  such 
application  shall  be  served  upon  such  persons  as  the  judge  or  surrogate  may  direct. 

3.  Where  the  child  to  be  adopted  is  under  sixteen  years  of  age,  the  petition  must 
show  that  the  child  to  be  adopted  resided  continuously  with  the  foster  parents,  at  least 
six  months  prior  to  the  date  of  petition.  In  the  discretion  of  the  judge  or  surrogate, 
a  child  may  be  adopted  when  the  period  of  residence  is  less  than  six  months  upon  his 
certifying  in  the  order  the  necessity  of  such  adoption. 

4.  Before  any  adoption  shall  be  made  the  court  shall  make  or  cause  to  be  made  an 
investigation  by  some  person  or  agency  specifically  designated  by  the  court  to  verify 
the  allegations  set  forth  in  the  instrument  and  such  other  facts  relating  to  the  child 
and  foster  parents  as  will  give  the  court  full  knowledge  as  to  the  desirability  of  con- 
firming the  adoption.  A  written  report  containing  the  results  of  such  investigation 
shaU  be  submitted  before  the  adoption  is  granted.  (Amended  by  Chapter  323,  Laws 
of  1924,  and  by  Chapter  607,  Laws  of  1925.) 

2.  Domestic  Relations  Law,  §  113.    Order. 

If  satisfied  that  the  moral  and  temporal  interests  of  the  person  to  be  adopted  will 
be  promoted  thereby,  the  judge  or  surrogate  must  make  an  order  allowing  and  confirm- 
ing such  adoption  and  directing  that  the  person  to  be  adopted  shall  henceforth  bd 
regarded  and  treated  in  all  respects  as  the  child  of  the  foster  parent  or  parents.  If 
the  judge  or  surrogate  is  also  satisfied  that  there  is  no  reasonable  objection  to  the 
ishange  of  name  proposed,  the  order  must  also  direct  that  the  name  of  the  minor  be 
changed  to  such  name  as  shall  have  been  designated  in  the  instrument  mentioned  in 
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the  last  section.  Such  order  must  be  filed  and  recorded  iu  the  office  of  the  county 
clerk  of  such  county  and  shall  be  open  to  the  public.  The  fact  of  illegitimacy  shall  in 
no  ease  appear  upon  the  record.  The  written  report  of  the  investigation,  together  with 
all  other  papers  pertaining  to  the  adoption,  shall  be  kept  by  the  judge  or  surrogate  as 
a  permanent  record  of  his  court  and  such  papers  must  be  sealed  by  him  and  withheld 
from  inspection.  No  person  shall  be  allowed  access  to  such  sealed  records  except  upon 
an  order  of  a  court  of  record  and  such  order  shall  not  be  granted  except  on  good  cause 
shown.  The  surrogate  may  open,  vacate'  or  set  aside,  an  order  of  adoption  for  fraud, 
newly  discovered  evidence,  or  other  sufficient  cause,  in  like  manner,  as  a  court  of  record 
and  of  general  jurisdiction  exercises  the  same  powers.  (Amended  by  Chapter  323, 
Laws  of  1924,  Chapter  368,  Laws  of  1934,  and  Chapter  860,  Laws  of  1935.) 

"We  will  assume  that  under  its  rules  and  regulations  and  the 
agreements  made  for  placing  children,  the  society  must  be  satis- 
fied, before  consent  is  given,  that  the  proposed  foster  parents  are 
fit  and  suitable  persons  and  that  the  moral  and  temporal  interests 
and  welfare  of  the  child  will  be  promoted.  Even  then  the  court 
must  be  satisfied  by  the  facts  presented,  or  by  investigation,  before 
the  order  of  adoption  is  finally  made.  Bardorf  v.  Talhot-Perkins 
Adoption  Soc,  240  App.  Div.  275,  269  N.  Y.  Supp.  794. 

3.  Compliance  with  statutes. 

Adoption  is  in  derogation  of  the  common  law  and  purely  of 
statutory  enactment,  and  must,  therefore,  be  strictly  complied 
with  in  all  essential  parts,  for  by  the  operation  of  the  statutes 
governing  adoption,  a  new  status  is  created  affecting  property 
interests.  Public  policy,  therefore,  requires  a  substantial  com- 
pliance with  the  statute.  Murphy  v.  Brooks,  120  Misc.  704,  199 
N.  Y.  Supp.  660. 

A  county  judge,  in  confirming  an  adoption,  acts  in  his  adminis- 
trative and  not  in  his  judicial  capacity.  His  order  is  in  no  sense 
a  decree  or  judgment,  and  may,  therefore,  be  attacked  collaterally 
in  any  proceeding.  There  is  no  presumption  of  its  regularity. 
Murphy  v.  Brooks,  120  Misc.  704,  199  N.  Y.  Supp.  660. 

If  the  adoptive  father  does  not  appear  before  the  county  judge 
in  the  adoption  proceedings,  the  order  of  the  county  judge  is 
illegal  and  may  be  attacked  in  an  action  to  set  aside  the  adoption. 
Murphy  v.  Brooks,  120  Misc.  704,  199  N.  Y.  Supp.  660. 

The  establishment  of  relationships  unknown  to  the  common  law 
and  solely  the  creature  of  statute  must  be  strictly  construed  and 
all  statutory  prerequisites  in  every  respect  complied  -with,  nothing 
being  assumed,  presumed  or  inferred,  and  the  burden  of  proof 
being  upon  the  person  claiming  by  virtue  of  such  relation  to  in 
all  respects  prove  full  compliance  with  the  statutes  {People  ex  rel. 
Steward  v.  Paschal,  68  Hun,  344;  Matter  of  Monroe,  132  Misc. 
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279,  281;  Murphy  v.  Brooks,  120  id.  704).    Matter  of  Kirhy,  145 
Misc.  756. 

E.  Abrogation  of  voluntary  adoption. 

The  abrogation  of  two  orders  of  adoption  of  the  defendant,  who 
is  plaintiff's  child,  was  properly  denied  where  it  appeared  that 
shortly  after  the  death  of  the  defendant's  mother  the  plaintiff 
and  the  defendant  and  her  grandmother  personally  appeared 
before  the  county  judge  and  the  plaintiff  signed  and  acknowledged 
a  formal  certificate  consenting  to  the  adoption  of  the  defendant 
by  her  grandmother ;  and  the  fact  that  the  plaintiff  relied  on  the 
advice  of  an  attorney,  that  it  would  not  be  lawful  for  his  mother 
to  take  the  defendant  without  the  approval  of  the  court,  and  that 
he  believed  that  the  proceeding  would  not  sever  or  in  any  way 
abrogate  his  relationship  to  the  child,  does  not  relieve  him  from 
his  formal  appearance  and  acts  in  accordance  with  the  statute, 
in  the  absence  of  any  proof  that  he  was  induced  to  sign  said  con- 
sent or  to  refrain  from  reading  it  by  any  misrepresentation  of 
fact  made  to  him.  The  original  order  for  the  adoption  of  the 
defendant  by  the  plaintiff's  mother  being  valid,  the  plaintiff  can- 
not contend  that  the  subsequent  adoption  of  the  defendant  by  his 
sister  on  the  consent  of  his  mother,  who  was  then  the  foster  parent 
of  the  defendant,  was  fraudulent  and  void,  where  it  is  not  alleged 
that  any  fraud  or  deception  was  perpetrated  on  the  foster  parent, 
for  any  fraud  or  deception  that  may  have  been  practiced  on  the 
plaintiff  subsequent  to  the  first  adoption  does  not  in  any  way 
affect  the  validity  of  the  second  adoption.  Meyers  v.  Meyers,  197 
App.  Div.  1, 188  N.  Y.  Supp.  527. 

2.  Under  statute. 

Our  Law  of  Adoption  provides  for  the  rescission  of  the  agree- 
ment (Domestic  Eelations  Law,  §§  117,  118,  as  amended  by  Laws 
of  1924,  Chapter  323).  The  contract  between  the  parties,  made 
with  the  approval  of  the  court,  is  entered  into,  subject  to  these 
methods  of  abrogation.  The  approval  of  the  court  is  a  ministerial 
act.    Matter  of  Souers,  135  Misc.  521,  238  N.  Y.  Supp.  738. 

One  of  the  sections  relating  to  the  abrogation  of  an  adoption  is 
§  116  of  the  Domestic  Eelations  Law  which  provides  for  an  abro- 
gation by  a  proceeding  in  which  the  foster  parent  or  parents,  the 
person  adopted  and  the  persons  whose  consent  would  be  neces- 
sary to  an  original  adoption,  must  appear  before  the  court  and 
present  such  application.  Matter  of  Souers,  135  Misc.  521,  238 
N.  Y.  Supp.  738. 
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F.  Precedents  for  adoption. 
1.  Petition. 

CouET, County. 

In  the  Matter 

OF 

The  voluntary  adoption  of 


THE  AGE   OF   12  YEARS,  BY 


To  Hon ,  of  the  county  of ,  N.  Y. 

The  petition  of ,  of  the of ,  and , 

of  the of ,  and ,  of  the of , 

in  said  county,  respectfully  shows : 

I.  That  the  above-named is  a  minor the  age  of 

12  years  and  was  born,  as  nearly  as  the  date  and  place  of  birth 

can  be  ascertained,  on  the day  of ,  19. . .,  at  the 

of ,  That  your  petitioners  are  desir- 
ous of  adopting  said as  their  own  lawful  child,  pursuant 

to  sections  110-114  of  the  Domestic  Relations  Law. 

II.  That  the  religious  faith  of  the  parents  of  said  child  and  of 
said  child  is 

III.  That  said  child  has  resided  continuously  with and 

,  his   (or  her)  foster  parents,  since  the day  of 

,  19 ... ,  and  that  said  foster  parents  obtained  said  child 

in  the  following  manner : 

rV.  (If  a  change  in  the  name  of  the  minor  is  desired.)  That 
it  is  desired  to  change  the  name  of  said  child  so  that  he  (or  she) 
shall  hereafter  be  known  under  the  name  of 

V.  That  annexed  hereto  and  made  a  part  of  this  petition,  are 

the  consents  of and and ,  all  of  which 

persons  are  now  present  upon  the  presentation  of  this  petition  and 
ready  to  be  examined  as  required  by  section  112  of  the  Domestic 
Relations  Law,  and  that  annexed  hereto  and  made  a  part  of  this 

petition  is  an  agreement  on  the  part  of and to 

adopt  and  treat  the  said  child  as  their  own  lawful  child. 

Wherefore,  your  petitioners  pray  that  an  order  be  made  allow- 
ing and  permitting  the  adoption  of  the  said by  the  said 

and and  directing  that  the  said shall 
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henceforth  be  regarded  and  treated  in  all  respects  as  the  lawful 
child  of  the  said and 

Dated 19.... 

(Signatures.) 

(Verification  to  be  taken  before  judge.) 

2.  Consent  of  minor. 

[Title.] 

I, ,  a  minor  over  the  age  of  12  years,  son  (or  daughter) 

of and ,  his  wife,  of of ,  in  the 

county  of ,  state  of  New  York,  do  hereby  consent  to  my 

adoption  by and ,  his  wife,  of  the of 

,  pursuant  to  the  provisions  of  the  Domestic  Eelations 

Law,  and  I  hereby  agree  to  be  subject  to  all  the  duties  of  that 
relation. 

Dated ,  19.... 

(Signature.) 

(Acknowledgment  taken  before  judge.) 

3.  Consent  of  parents. 
[Title.] 

We,  and ,  his  wife,  of  the of 

in  the  county  of and  state  of  New  York,  parents  of , 

a  minor, the  age  of  12  years,  born  on  the day  of 

,  19 ,  at  the of ,  ,  do  hereby 

consent  that  the  said be  adopted  by and , 

his  wife,  of  the of ,  as  their  own  lawful  child,  pur- 
suant to  the  provisions  of  the  Domestic  Relations  Law,  and  that 

the  said be  hereafter  known  as and  be  treated  in 

all  respects  as  the  lawful  child  of  said and ,  his 

wife,  and  be  subject  to  all  the  duties  of  that  relation,  and  in  con- 
sideration of  the  premises  we  hereby  release  and  relinquish  all 
our  rights  to  the  custody  and  control  of  the  said as  afore- 
said and  all  our  title  and  interest  in  him  (or  her). 

(Signatures.) 

(Acknowledgment  taken  before  judge.) 

4.  Foster  parents'  agreement. 

[Title.] 

and ,  husband  and  wife,  adults,  residing  at  the 

of ,  in  the  county  of ,  state  of  New  York, 

being  desirous  of  adopting ,  a  minor  of  the  age  of 
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years,  born  on  the day  of ,19 ,  a  child  of 

and of  the of ,  in  the  county  of , 

state  of  New  York,  in  the  manner  prescribed  by  the  Domestic 
Eelations  Law  of  the  state  of  New  York,  and  for  the  purpose  of 
complying  with  said  statute,  do  hereby  agree  to  adopt  and  do 

adopt  said as  their  own  lawful  child,  and  do  hereby 

covenant,  promise  and  agree  to  treat,  and  that  the  said  child  shall 

in  all  respects  be  treated  as  the  lawful  child  of  the  said 

and and  that  hereafter  he  (or  she)  shall  sustain  towards 

us  and  we  towards  him  (or  her)  the  relation  of  parents  and  child 
and  that  the  said shall  take  the  name  of and  here- 
after be  known  as 

Dated ,  19.... 

(Signature.) 
(Acknowledgment  taken  before  judge.) 

5.  Order  for  investigation. 

[Caption.] 
[Title.] 

Upon  reading  and  filing  the  petition  of and and 

,  this  day  verified  before  me,  together  with  the  consent 

of and and  the  agreement  of and 

this  day  executed  before  me, 

It  is  Ordered  that of  the of ,  forthwith 

make  an  investigation  to  verify  the  allegations  set  forth  in  said 
petition  and  consents  and  agreements,  and  with  all  convenient 
speed  make  a  written  report  to  this  court  containing  the  results 
of  such  investigation  and  such  other  facts  relating  to  the  above- 
named  child  whose  adoption  is  sought  and  the  foster  parents  as 
will  give  the  court  full  knowledge  as  to  the  desirability  of  con- 
firming the  adoption. 

(Signature.) 

6.  Report  of  investigator. 
[Title.] 

To  the  Hon : 

I,   ,  of  the of ,  the  person  designated 

by  the  order  of  the  Hon to  make  an  investigation  and 

verify  the  allegations  set  forth  in  the  petition,  consents  and  agree- 
ment relative  to  the  adoption  of by and 

and  to  make  a  written  report  stating  the  facta  relating  to  the  said 
child  and  said  foster  parents  as  will  give  the  court  full  knowledge 
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as  to  the  desirability  of  confirming  the  adoption,  do  hereby  re- 
spectfully report : 

First.  That  I  have  examined  the  petition,  consents  and  agree- 
ment above  referred  to  and  have  investigated  the  truth  of  the 
allegations  therein  set  forth  and  have  made  further  investigation 
of  other  facts  relating  to  the  said  child  and  the  said  foster  parents 
and  that  the  allegations  set  forth  in  said  petition,  consents  and 
agreement  are,  to  the  best  of  my  knowledge,  true. 

Second.  That,  in  my  opinion,  it  is  desirable  that  said  adoption 
be  confirmed  and  that  such  opinion  is  based  upon  the  following 
facts 

Dated ,  19 

(Signature.) 
(Verification.) 

7.  Final  order  of  adoption. 

[Caption".] 
[Title.] 

The  petition  of ,  of  the of and , 

of  the of and ,  of  the of , 

asking  for  the  adoption  of by and ,  to- 
gether with  the  consent  of and to  such  adoption 

thereto  annexed  and  the  agreement  of and to 

adopt  and  treat  said  minor  as  their  own  lawful  child,  having  been 

presented  to  me  on  the day  of ,  19 ,  pursuant 

to  the  provisions  of  the  Domestic  Relations  Law;  and  all  of  the 
above-named  persons  having  then  appeared  before  me; 

And  an  order  having  thereupon  been  made  directing 

of  the of to  make  an  investigation  to  verify  the 

allegations  set  forth  in  such  instruments  and  to  make  a  written 
report  containing  the  results  of  such  investigation  and  stating 
such  other  facts  relating  to  said  child  and  said  foster  parents  as 
would  give  the  court  full  knowledge  of  the  desirability  of  confirm- 
ing the  adoption; 

And  the  said having  this  day  submitted  to  me  a  written 

report  verifying  the  allegations  set  forth  in  said  instrument  and 
giving  his  opinion  that  it  is  desirable  to  confirm  such  proposed 
adoption  and  stating  the  facts  relating  to  said  child  and  said 
foster  parents ; 

And  it  satisfactorily  appearing  to  me  that  the  moral  and  tem- 
poral interests  of  said  child  will  be  promoted  by  the  said  adoption ; 
it  is  therefore 
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Oedeeed  and  Decreed,  that  the  said and be,  and 

they  hereby  are,  authorized  and  empowered  to  adopt  said  minor 

...  .as  their  own  child  and  that  such  child  shall  henceforth  be 

regarded  and  treated  in  all  respects  as  the  child  of  the  said 

and ,  and  that  the  said and be  and  they 

hereby  are  deemed  to  have  assumed  all  the  responsibilities  of 
parents  in  respect  to  said  child. 

And  it  appearing  to  my  satisfaction  that  there  is  no  reasonable 
objection  to  the  change  of  name  proposed,  it  is  Oedeeed  that  the 
name  of  said  child  be  changed  to  the  name  of 

(If  it  is  desirable  to  seal  the  papers).  It  is  Fuethbr  Oedeeed, 

that  the  afore-mentioned  report  of ,  together  with  the 

other  papers  pertaining  to  this  adoption  shall  be  sealed  and  with- 
held from  inspection,  and  no  person  shall  be  allowed  access  thereto 
except  upon  an  order  of  the  court  granted  on  good  cause  shown. 

(Signature  of  Judge.) 

ARTICLE  II. 

ADOPTION   FROM   CHARITABLE   INSTITUTIONS. 

A.  Domestic  Relations  Law,  §  115.    Adoption  from  charitable  institutions 

or  an  authorized  agency. 

An  orphan  asylum  or  charitable  institution,  incorporated  for  the  care  of  orphan, 
friendless  or  destitute  children  or  an  authorized  agency  may  place  children  for  adoption. 
The  adoption  shall  be  effected  in  the  same  manner  as  provided  heretofore  in  relation 
to  voluntary  adoptions  by  the  execution  of  an  instrument  containing  substantially  the 
same  provisions  as  the  instrument  provided  in  this  article  for  voluntary  adoption, 
signed  and  sealed  in  the  corporate  name  of  such  corporation  or  authorized  agency  by 
the  officer  or  officers  authorized  in  writing  by  the  directors  thereof  to  sign  the  doi- 
porate  name  of  such  institution  or  authorized  agency  to  such  instruments,  and  signed 
by  the  foster  parent  or  parents  and  each  person  whose  consent  is  necessary  to  the 
adoption;  and  may  be  signed  by  the  child  if  over  twelve  years  of  age;  all  of  whom 
shall  appear  before  the  children's  court  judge,  county  judge  or  surrogate  of  the 
county  where  such  foster  parents  reside,  or  if  such  foster  parents  do  not  reside  in 
this  state,  in  the  county  where  such  institution  or  authorized  agency  is  located,  and  be 
examined  except  that  such  officers  need  not  appear.  In  granting  letters  of  adoption 
the  court  must,  when  practicable,  only  give  custody  through  adoption  to  persons  of 
the  same  religious  faith  as  that  of  the  child  in  accordance  with  article  sixteen  of  the 
state  charities  law;  and  such  judge  or  surrogate  may  thereupon  make  the  order  of 
adoption  provided  by  this  article.  Such  instrument  and  order  shall  be  filed  and 
recorded  in  the  same  manner  as  provided  heretofore  in  relation  to  voluntary  adoptions 
and  the  adoption  shall  take  effect  from  the  time  of  such  filing  and  recording. 
(Amended  by  Chapter  323,  Laws  of  1924.) 

B.  Domestic  Relations  Law,  §  117.    Abrogation  of  adoption  from  a  chari- 

table institution  or  an  authorized  agency. 

An  authorized  agency  or  and  any  institution  or  corporation  which  shall  have  been 
a  party  to  the  agreement  by  which  a  child  was  adopted,  or  and  a  minor  who  shall 
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have  been  adopted  in  pursuance  of  this  chapter  or  of  any  act  repealed  thereby,  from 
an  authorized  agency  or  and  an  orphan  asylum  or  charitable  institution  or  and  any 
person  on  the  behalf  of  such  child,  may  make  an  application  to  the  children's  court 
judge,  county  judge  or  the  surrogate's  court  of  the  county  in  which  the  foster  parent 
then  resides,  or  if  the  foster  parent  resides  without  the  state,  where  the  original 
papers  of  adoption  are  on  file,  or  where  the  natural  parent  or  parents  or  persons 
whose  consent  would  be  necessary  to  an  original  adoption  reside,  for  the  abrogation 
of  such  adoption,  on  the  ground  of  cruelty,  misusage,  refusal  of  necessary  provisions 
or  clothing,  or  inability  to  support,  maintain  or  educate  such  child,  or  attempt  to  or 
actually  change  or  fail  to  safeguard  the  religion  of  such  child,  or  of  any  violation  of 
duty  on  the  part  of  such  foster  parent  toward  such  child,  which  application  shall  be 
by  a  petition  setting  forth  the  grounds  thereof,  and  verified  by  the  person  or  by  some 
oflicer  of  the  corporation  or  authorized  agency  making  the  same.  A  citation  shall 
thereon  be  issued  by  such  judge  or  surrogate,  in  or  out  of  such  court,  requiring  such 
foster  parent  to  show  cause  why  the  application  should  not  be  granted.  The  pro- 
visions of  the  civil  practice  act  and  the  surrogate's  court  practice  relating  to  the 
Issuing,  contents,  time  and  manner  of  service  of  citations  issued  out  of  a  surrogate's 
court,  and  to  the  hearing  on  the  return  thereof,  and  to  enforcing  the  attendance  of 
witnesses,  and  to  all  proceedings  thereon,  and  to  appeals  from  decrees  of  surrogates' 
courts,  not  inconsistent  with  this  chapter,  shall  apply  to  such  citation,  and  to  all  pro- 
ceedings thereon.  Such  judge  or  court  shall  have  power  to  order  or  compel  the  pro- 
duction of  the  person  of  such  minor.  If  on  the  proofs  made  before  him,  on  the  hear- 
ing on  such  citation,  the  judge  or  surrogate  shall  determine  that  either  of  the  grounds 
for  such  application  exists,  and  that  the  interests  of  such  child  will  be  promoted  by 
granting  the  application,  and  that  such  foster  parent  has  justly  forfeited  his  right  to 
the  custody  and  services  of  such  minor,  an  order  shall  be  made  and  entered  abrogating 
the  adoption,  and  thereon  the  status  of  such  child  shall  be  the  same  as  if  no  proceed- 
ings had  been  had  for  the  adoption  thereof. 

After  one  such  petition  against  a  foster  parent  has  been  denied,  a  citation  on  a 
subsequent  petition  against  the  same  foster  parent  may  be  issued  or  refused  in  the 
discretion  of  the  judge  or  surrogate  to  whom  such  subsequent  petition  shall  be  made. 
(Amended  by  Chapter  323,  Laws  of  1924.) 

An  application  by  Our  Lady  of  Victory  Home,  pursuant  to 
section  117  of  the  Domestic  Relations  Law,  for  the  abrogation  of 
an  order  of  adoption  of  a  child  born  at  the  home  on  the  ground 
that  the  foster  parents  thereof  are  unable  to  support,  maintain 
and  educate  the  child,  should  be  granted,  where  it  appears  that 
said  foster  parents,  not  only  have  no  proper  regard  for  their 
financial  obligations,  but  also  live  under  such  home  conditions  as 
cannot  be  said  to  promote  the  welfare  of  the  child,  the  interests  of 
whom  require  that  she  be  returned  to  the  home.  Matter  of  Our 
Lady  of  Victory  Home,  126  Misc.  112,  212  N.  Y.  Supp.  760. 

Section  117  (as  amended  by  Laws  of  1924,  Chapter  323)  of  the 
Domestic  Relations  Law  provides  for  an  abrogation  proceeding 
where  the  adoption  was  of  a  child  from  a  charitable  institution 
and  the  application  for  the  abrogation  is  on  the  part  of  the  child, 
or  by  some  person  or  institution  on  behalf  of  the  child,  and  pro- 
vides generally  for  a  case  where  the  foster  parents  have  conducted 
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themselves  in  a  manner  that  would  be  contrary  to  the  best  inter- 
ests of  the  child.  Matter  of  8ouers,  135  Misc.  521,  238  N.  Y. 
Supp.  738. 

C.  Domestic  Relations  Law,  §  118.    Abrogation  by  foster  parent  of  such 

adoption, 

A  foster  parent  who  shall  have  adopted  a  minor  in  pursuance  of  this  chapter  or  of 
any  act  repealed  thereby,  from  an  authorized  agency,  orphan  asylum  or  charitable 
institution,  may  apply  to  the  children's  court  judge,  county  judge  or  surrogate's  court 
of  the  county  in  which  such  foster  parent  resides,  or  if  the  foster  parent  resides 
without  the  state,  where  the  original  papers  of  adoption  are  on  file,  or  where  the 
natural  parent  or  parents  or  persons  whose  consent  would  be  necessary  to  an  original 
adoption  reside,  for  the  abrogation  of  such  adoption  on  the  ground  of  the  wilful  desertion 
of  such  child  from  such  foster  parent,  or  of  any  misdemeanor  or  ill  behavior  of  such 
child,  which  application  shall  be  by  petition,  stating  the  grounds  thereof,  and  the 
substance  of  the  agreement  of  adoption,  and  shall  be  verified  by  the  petitioner;  and 
thereon  a  citation  shall  be  issued  by  such  judge  or  surrogate  in  or  out  of  such  court, 
directed  to  such  child,  and  to  the  authorized  agency  or  and  corporation  which  was  a 
party  to  such  adoption,  or,  if  such  corporation  or  agency  does  not  then  exist,  to  the 
board,  commission  or  official  charged  with  the  jurisdiction  of  the  poor  of  such  county, 
requiring  them  to  show  cause  why  such  petition  should  not  be  granted.  Unless  such 
agency  or  and  corporation  shall  appear  on  the  return  of  such  citation,  before  the  hear- 
ing thereon  shall  proceed,  a  special  guardian  shall  be  appointed  by  such  judge  or 
court  to  protect  the  interests  of  such  child  in  such  proceeding,  and  the  foster  parent 
shall  pay  to  such  special  guardian  such  sum  as  the  court  shall  direct  for  the  purpose 
of  paying  the  fees  and  the  necessary  disbursements  in  preparing  for  and  contesting 
such  application  on  behalf  of  the  child.  If  such  judge  or  surrogate  shall  determine, 
on  the  proofs  made  before  him,  on  the  hearing  of  such  citation,  that  the  child  has 
violated  his  duty  toward  such  foster  parent,  and  that  due  regard  to  the  interests  of 
both  require  that  such  adoption  be  abrogated,  an  order  shall  be  made  and  entered 
accordingly;  and  such  judge  or  court  may  make  any  disposition  of  the  child  as  and 
in  a  new  proceeding.  If  such  judge  or  surrogate  shall  otherwise  determine,  an  order 
shall  be  made  and  entered  denying  the  petition.  (Amended  by  Chapter  323,  Laws 
of  1924.) 

To  warrant  the  abrogation  of  an  adoption  upon  application  of 
the  foster  parent  (Domestic  Eelations  Law,  §  118)  the  petitioner 
is  bound  to  satisfy  the  court ' '  of  the  wilful  desertion  of  such  child 
from  such  foster  parent  or  of  any  misdemeanor  or  ill  behavior  of 
such  child.  If  the  word  "misdemeanor"  taken  with  its  context,  be 
construed  to  mean  not  a  petty  crime  but  merely  "misconduct"  or 
"evil  conduct,"  still  ill  behavior  of  a  serious  character  must  be 
proved  on  the  part  of  a  child  capable  of  appreciating  its  wrong- 
doing. The  statute  authorized  abrogation  only  when  it  is  shown 
that  "the  child  has  violated  his  duty  toward  such  foster  parent." 
And  "violation  of  duty"  connotes  moral  obligation  and  mental 
conception  *  *  *  a  failure  to  meet  appreciated  obligations.  Some- 
thing more  than  behavior  causing  annoyance  to  the  parents  must 
be  shown.     Contumacious  conduct  based  in  volition^not  merely 
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in  immaturity  and  incapability  of  self-restraint  *  *  *  must  appear. 
Matter  of  Buss,  234  App.  Div.  299,  254  N.  Y.  Supp.  852. 

ARTICLE  III. 
EFFECT  OF  ADOPTION. 

A.  Domestic  Relations  Law,  §  114.    Effect  of  adoption. 

Thereafter  the  parents  of  the  person  adopted  are  relieved  from  all  parental  duties 
toward,  and  all  responsibility  for,  and  have  no  rights  over  such  child,  or  to  his  prop- 
erty by  descent  or  succession,  except  that  where  husband  or  wife  adopted  a  natural 
child  of  the  other  spouse  such  child  shall  thereafter  for  all  purposes  be  regarded  and 
treated  as  the  legitimate  offspring  of  the  marriage  of  its  natural  parent  and  its 
foster  parent.  Where  a  parent  who  has  procured  a  divorce,  or  a  surviving  parent,  hav- 
ing lawful  custody  of  a  child,  lawfully  marries  again,  or  where  an  adult  unmarried 
person  who  has  become  a  foster  parent  and  has  lawful  custody  of  a  child,  marries, 
and  such  parent  or  foster  parent  consents  that  the  person  who  thus  becomes  the  step- 
father or  the  stepmother  of  such  child  may  adopt  such  child,  such  parent  or  such 
foster  parent,  so  consenting,  shall  not  thereby  be  relieved  of  any  of  his  or  her 
parental  duties  toward,  or  be  deprived  of  any  of  his  or  her  rights  over  said  child,  or 
to  his  property  by  descent  or  succession.  If  the  order  allowing  and  confirming  the 
adoption  shall  direct  that  the  name  of  the  child  be  changed,  the  child  shall  be  known 
by  the  new  name  designated  in  such  order.  His  rights  of  inheritance  and  succession 
from  his  natural  parents  remain  unaffected  by  such  adoption.  The  foster  parent  or 
parents  and  the  person  adopted  sustain  toward  each  other  the  legal  relation  of  parent 
and  child,  and  have  all  the  rights  and  are  subject  to  all  the  duties  of  that  relation, 
including  the  right  of  inheritance  from  each  other,  except  as  the  same  is  affected  by 
the  provisions  in  this  section  in  relation  to  adoption  by  a  stepfather  or  stepmother,  and 
such  right  of  inheritance  extends  to  the  heirs  and  next  of  kin  of  the  person  adopted, 
and  such  heirs  and  next  of  kin  shall  be  the  same  as  if  he  were  the  legitimate  child  of 
the  person  adopting,  but  as  respects  the  passing  and  limitation  over  of  real  or  personal 
property  dependent  under  the  provisions  of  any  instrument  on  the  foster  parent  dying 
without  heirs,  the  person  adopted  is  not  deemed  the  child  of  the  foster  parent  so  far 
as  to  defeat  the  rights  of  remaindermen.  Where  a  foster  parent  or  foster  parents 
have  adopted  more  than  one  person,  each  of  such  adopted  persons  shall  sustain  toward 
each  other  the  legal  relation  of  brother  or  sister  as  the  case  may  be  and  have  all  the 
rights  of  that  relation,  including  the  right  of  inheritance  from  each  other;  and  such 
right  of  inheritance  extends  to  the  heirs  and  next  of  kin  of  such  adopted  persons; 
and  such  heirs  and  next  of  kin  shall  be  the  same  as  if  each  such  adopted  person  were 
the  legitimate  child  of  the  person  or  persons  adopting;  but  as  respects  the  passing 
and  limitation  over  of  real  or  personal  property  dependent  under  the  provisions  of 
any  instrument  on  any  of  such  adopted  persons  dying  without  brothers  or  sisters  him 
surviving,  such  other  adopted  person  is  not  deemed  a  brother  or  sister  so  as  to  defeat 
the  rights  of  remaindermen;  and  provided  further  that  the  provisions  of  this  sentence 
shall  not  apply  in  any  way  to  a  person  adopted  by  a  husband  or  wife  where  such 
person  is  the  natural  child  of  the  other  spouse.  (Amended  by  Chapter  608,  Laws  of 
1925,  and  Chapter  562,  Laws  of  1931.) 

Where  a  foster  parent  or  foster  parents  have  adopted  more  than  one  person,  each 
of  such  adopted  persons  shall  sustain  toward  each  other  the  legal  relation  of  brother 
or  sister  as  the  case  may  be  and  have  all  the  rights  of  that  relation,  including  the  right 
of  inheritance  from  each  other;  and  such  right  of  inheritance  extends  to  the  heirs  and 
next  of  kin  of  such  adopted  persons;  and  such  heirs  and  next  of  kin  shall  be  the  same 
as  if  each  such  adopted  person  were  the  legitimate  child  of  the  person  or  persons  adopt- 
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ing;  but  as  respects  the  passing  and  limitation  over  of  real  or  personal  property 
dependent  under  the  provisions  of  any  instrument  on  any  of  such  adopted  persons 
dying  without  brothers  or  sisters  him  surviving,  such  other  adopted  person  is  not 
deemed  a  brother  or  sister  so  as  to  defeat  the  rights  of  remaindermen;  and  provided 
further  that  the  provisions  of  this  sentence  shall  not  apply  in  any  way  to  a  person 
adopted  by  a  husband  or  wife  where  such  person  is  the  natural  child  of  the  other 
spouse.     (Amended  by  chapter  608,  Laws  of  1925,  and  chapter  562,  Laws  of  1931.) 

G.  Rights  of  inheritance. 

The  statute  relating  to  the  rights  of  adopted  children  in  force 
at  the  date  of  the  death  of  the  person  under  whom  the  right  of 
inheritance  is  claimed,  and  not  the  statute  effective  at  the  time  of 
the  adoption  of  a  party,  governs  his  right  of  inheritance.  Hophins 
V.  Hopkins,  190  N.  Y.  Supp.  796,  reversed  on  other  grounds,  202 
App.  Div.  606,  195  N.  Y.  Supp.  605,  affirmed  236  N.  Y.  545. 

Although  under  section  114  of  the  Domestic  Relations  Law  a 
foster  parent  and  an  adopted  child  inherit  from  each  other  the 
same  as  though  the  natural  relation  of  parent  and  child  existed 
between  them,  and  such  right  extends  to  the  heirs  and  next  to 
kin  of  the  adopted  child,  there  is  no  specific  statutory  provisions 
extending  the  right  of  the  adopted  child  to  inherit  from  the  next 
of  kin  of  the  foster  parent,  and,  therefore,  an  adopted  daughter 
is  not  an  heir  at  law  and  next  of  kin  of  the  brother  of  her  foster 
parent  so  as  to  entitle  her  to  maintain  an  action  to  partition  cer- 
tain lands  in  which  said  brother  had  an  interest  at  the  time  of  his 
death.  Hopkins  v.  Hopkins,  202  App.  Div.  606,  195  N.  Y.  Supp. 
605,  affirmed  236  N.  Y.  545,  reversing  190  N.  Y.  Supp.  796. 

An  adopted  child  may  be  "next  to  kin"  so  as  to  be  entitled  to 
share  in  a  trust  fund  given  to  ' '  next  to  Mn. ' '  United  States  Trust 
Co.  V.  Hoyt,  115  Misc.  663,  190  N.  Y.  Supp.  166,  affirmed  173  App. 
Div.  930,  158  N.  Y.  Supp.  1133,  affirmed  223  K  Y.  616. 

An  adopted  child  may  become  next  of  kin  of  a  life  beneficiary 
so  as  to  share  with  the  other  next  of  kin  under  a  deed  of  trust  pro- 
viding that  upon  the  death  of  the  life  beneficiary  the  principal 
should  be  divided  among  his  next  of  kin.  United  States  Trust 
Co.  V.  Hoyt,  223  N.  Y.  616. 

A  will  directed  that  upon  the  death  of  the  life  beneficiary  of  a 
trust  fund  the  principal  should  be  equally  divided  among  her 
issue,  the  issue  of  any  deceased  child  to  take  the  share  their  parent 
would  have  taken  if  living.  The  life  beneficiary  adopted  her  grand- 
daughter. At  the  death  of  the  life  beneficiary  she  left  her  surviv- 
ing three  daughters  and  two  granddaughters  besides  the  one  whom 
she  had  adopted,  Held,  that  the  word  "issue"  as  used  in  the  wiE 
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referred  to  the  children  of  the  life  beneficiary  to  the  exclusion  of 
their  children  and  did  not  embrace  the  adopted  child.  Matter  of 
Cotheal,  121  Misc.  665,  202  N.  Y.  Supp.  268. 

D.  Adoption  agreement  aifectlng  inheritance. 

For  a  careful  discussion  and  analysis  of  an  agreement  or  in- 
denture falling  short  of  an  adoption  with  rights  of  inheritance  see 
Surrogate  Taylor's  opinion  in  Matter  of  Kirhy,  145  Misc.  756. 

E.  Foreign  adoption. 

The  validity  of  a  foreign  adoption  is  determined  solely  by  the 
law  of  the  foreign  jurisdiction  as  of  the  time  the  adoption  was 
executed.  Matter  of  Hardenbergh,  144  Misc.  248,  258  N.  Y.  Supp. 
651. 
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ARTICLE  I. 

INTRODUCTORY  MATTERS. 

A.  Defmitions. 

An  arbitration,  while  it  partakes  of  the  nature  of  a  quasi-judi- 
cial proceeding,  is  not  such  a  proceeding  in  a  technical  sense.  It 
is  a  domestic  tribunal  as  distinguished  from  a  regularly  organized 
court.  The  very  existence  of  the  tribunal  depends  upon  the  volun- 
tary act  of  the  disputants.'  They  select  their  own  judges.  Its 
object  and  aim  is  to  arrive  at  a  just  determination  of  the  matters 
in  dispute  and  finally  dispose  of  the  same  in  a  speedy  and  inex- 
pensive way,  and  thus  avoid  future  litigation  between  the  parties. 
The  arbitrators  are  usually  laymen,  inexperienced  in  the  tech- 
nical rules  of  law  but  usually  possessed  with  a  fund  of  common 
sense  which  enables  them  to  do  substantial  justice  between  the 
parties.  To  require  an  arbitrator  to  follow  the  fixed  rules  of  law 
in  arriving  at  his  award  would  operate  to  defeat  the  object  of 
the  proceeding.  The  proper  court  would  still  have  to  pass  upon 
and  decide  the  law  and  the  facts  as  if  no  award  had  been  made. 
Everett  V.  Brown,  120  Misc.  349,  198  N.  Y.  Supp.  462. 

The  appointment  of  appraisers  to  determine  the  damage  for 
which  an  insurance  company  is  liable,  is  not  a  submission  to  arbi- 
tration. Williams  v.  Hamilton  Fire  Ins.  Co.,  118  Misc.  799,  194 
N.  Y.  Supp.  798. 

B.  Historical  statement. 

The  settlement  of  disputes  by  arbitration  has  been  recognized 
at  common  law  for  many  years.  A  fixed  and  simple  method  of 
procedure  in  case  of  arbitration  was  later  adopted  by  the  legis- 
lature. These  provisions  were  carried  into  the  former  Code  of 
Civil  Procedure,  and  have  been  retained  in  the  Civil  Practice  Act 
without  substantial  change.  Everett  v.  Brown,  120  Misc.  349, 
198  N.  Y.  Supp.  462. 

0.  Policy  of  courts  towards  arbitrations. 

The  purpose  of  an  arbitration  is  to  insure  a  speedy  and  con- 
clusive determination  of  disputes  between  the  parties.  Goff  S 
Sons  V.  Rheinauer,  199  App.  Div.  617,  192  N.  Y.  Supp.  92. 

In  Gilbert  v.  Burnstine,  255  N.  Y.  348,  it  was  declared  that  con- 
tracts directed  toward  the  settlement  of  disputes  by  arbitration 
are  no  longer  deemed  contrary  to  our  public  policy  and  are  now 
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termed   valid,    enforcible,    and   irrevocable,    except    as    to    such 
defenses  as  are  operable  to  revoke  any  contract. 

ARTICLE  II. 

THE  SUBMISSION. 

C.  Common  law  arbitration. 

If  the  arbitration  agreement  is  not  acknowledged  or  proved  as 
required  by  section  1449  of  the  Civil  Practice  Act  it  is  not  a  statu- 
tory arbitration.  Matter  of  Interocean  Mercantile  Corporation, 
204  App.  Div.  284, 197  N.  Y.  Supp.  706,  affirmed  236  N.  Y.  588. 

DD.  Competence  of  arbitrator. 

In  Davis  v.  Rochester  Can  Co.,  220  App.  Div.  487,  affirmed 
247  N.  Y.  521,  it  was  held  that  both  by  common  law  and  by  statute 
a  natural  person  may,  at  the  request  of  disputants,  arbitrate  their 
differences  but  that  such  power  could  not  even  by  the  consent 
of  the  parties  be  conferred  on  a  corporation  for  the  reason  that 
it  has  no  entity  within  the  purview  of  the  law  other  than  its 
appointed  corporate  powers  and  those  inherently  incidental 
thereto. 

Cr.  Acknowledgment,  etc.,  of  submission. 

The  submission  must  be  acknowledged  or  proved  and  certified 
and  otherwise  in  compliance  with  the  statutory  requirements  or 
jurisdiction  will  be  found  wanting.  In  Matter  of  Finsilver,  Still 
&  Moss,  Inc.,  224  App.  Div.  26,  229  N.  Y.  Supp.  338,  a  submission 
drawn  up  and  signed  by  one  of  the  parties  but  not  signed  by  the 
other  or  acknowledged  by  either  was  construed  as  failing  juris- 
dictionally.  It  is  not  to  be  confused,  under  this  requirement,  how- 
ever, that  a  formal  acknowledgment  is  required  of  an  agreement 
to  submit  to  arbitration  a  controversy  which  might  arise  in  the 
future :  for  such  a  writing  will  suffice.  Matter  of  Marshall  v.  Fox 
Theatres  Corporation,  147  Misc.  4,  262  N.  Y.  Supp.  191. 

H.  General  submission  of  all  controversies. 

Where,  by  the  terms  of  a  building  contract,  arbitration  of  dis- 
putes, only  as  to  payment  for  additional  work  or  alterations  or 
for  loss  caused  by  delay,  was  provided,  the  question  of  an  allow- 
ance to  the  owner  for  defective  work  is  not  subject-matter  of 
arbitration  under  the  contract,  but  where  it  appears  that  the  con- 
tractor presented  all  his  claims  to  arbitration,  not  confining  him- 
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self  to  the  subject  for  arbitration  provided  in  the  contract,  he 
opened  up  the  whole  matter  and  cannot  object  because  the  owner 
also  presented  his  claim.  The  method  of  procedure  before  the 
arbitrators  amounted  to  a  waiver  of  the  restrictions  under  the 
contract  and  gave  the  arbitrators  jurisdiction  to  determine  all 
matters  in  dispute.  Matter  of  Priore  v.  Schermerhorn,  237  N.  Y. 
16,  affirming  204  App.  Div.  332,  198  N.  Y.  Supp.  57. 

I.  Construction  of  submission. 

The  arbitrators  must  not  go  beyond  the  limits  of  the  questions 
submitted  to  them,  but  the  fact  that  certain  matters  are  specifi- 
cally mentioned  as  matters  to  be  submitted  does  not  necessarily 
justify  the  conclusion  that  all  others  were  intended  to  be  excluded. 
Matter  of  Priore,  204  App.  Div.  332,  198  N.  Y.  Supp.  57,  affirmed 
237  N.  Y.  16. 

An  agreement  for  arbitration  is  to  be  given  effect,  in  the  most 
liberal  sense,  as  accomplishing  a  complete  and  final  settlement  of 
all  existing  controversies.  Matter  of  Priore,  204  App.  Div.  332, 
198  N.  Y.  Supp.  57,  affirmed  237  N.  Y.  16. 

A  submission  should  receive  a  reasonable  construction  with  a 
view  to  accomplishing  the  purpose  obviously  intended  hj  the  par- 
ties. Matter  of  Priore,  204  App.  Div.  332,  198  N.  Y.  Supp.  57, 
affirmed  237  N.  Y.  16. 

Under  a  contract  for  the  sale  of  hemp  seed  which  stipulated 
that  "Any  dispute  arising  out  of  this  contract"  should  be  arbi- 
trated, the  arbitrators  appointed  thereunder  had  the  power  to 
determine  any  dispute  as  to  the  construction  of  the  contract  and 
they  did  not  exceed  their  powers  by  adopting  a  construction  dif- 
fering from  that  claimed  by  the  buyer.  Itoh  S  Co.,  Ltd.  v.  Boyer 
Oil  Co.,  Inc.,  198  App.  Div.  881,  191  N.  Y.  Supp.  290. 

An  arbitration  contract  is  subject  to  the  same  principles  of  con- 
struction by  the  court  as  may  be  applied  in  the  construction  of 
any  contract  such  as  the  parties'  situation,  the  nature  of  the 
material  covered,  the  law  governing,  and  the  practical  construc- 
tion thereof  by  the  parties  thereto.  Matter  of  Marchant  S  Mead- 
Morrison  Mfg.  Co.,  226  App.  Div.  397,  235  N.  Y.  Supp.  370, 
judgment  modified  and  order  affirmed  252  N.  Y.  284. 

J,  As  discontinuance  of  pending  suits. 

A  provision  to  arbitrate  "any  disputes  or  differences"  in  a 
contract  of  employment  comprehends  the  arbitration  of  the  em- 
ployee 's  discharge  and  such  an  agreement  for  arbitration  operates 
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as  a  bar  to  an  action  for  wrongful  discharge.  Matter  of  8.  M. 
Goldberg  Enterprises,  Inc.,  130  Misc.  887,  affirmed  222  App.  Div. 
729,  225  N.  Y.  Supp.  909. 

ARTICLE  III. 

POWERS  AND  DUTIES  OF  ARBITRATORS. 

A.  General  powers  of  arbitrators. 

An  award  may  be  made  by  a  majority  of  the  arbitrators,  al- 
though the  submission  was  not  acknowledged.  Matter  of  Blaikie, 
119  Misc.  791,  198  N.  Y.  Supp.  291,  affirmed  206  App.  Div.  740, 
199  N.  Y.  Supp.  911. 

Under  section  1453  of  the  Civil  Practice  Act  when  an  arbitrator 
withdraws  from  an  arbitration  before  the  proofs  of  the  parties 
have  been  heard,  the  filling  of  the  vacancy  by  appointment  of  a 
substitute  arbitrator  either  under  the  terms  of  the  contract  or 
under  the  Arbitration  Law  becomes  a  prerequisite  to  further 
proceedings  under  the  submission.  This  section  changes  the  com- 
mon law  rule  which  permitted  two  arbitrators  to  hear  when  the 
third  was  notified  and  refused  to  attend  or  was  willfully  absent; 
and  its  plain  mandate  may  not  be  ignored  whether  or  not  the 
arbitrator  at  this  stage  of  the  proceedings  withdraws  for  good 
cause  or  arbitrarily.  Matter  of  Bullard  v.  Grace  Co.,  240  N.  Y. 
388,  affirming  210  App.  Div.  476,  206  N.  Y.  Supp.  335. 

If  all  three  of  the  arbitrators  were  present  when  the  case  was 
finally  submitted,  it  is  not  necessary  that  they  all  three  join  in 
the  making  of  the  award.  All  of  the  arbitrators  should  be  notified 
to  meet  for  deliberation  so  that  opportunity  for  free  consultation 
is  furnished.  But  it  is  not  the  rule  that  one  may  then  by  willful 
absence  or  resignation  at  this  stage  prevent  an  award  by  a  ma- 
jority. All  should  meet  and  hear  the  proofs  but  the  report  of 
two  is  valid  unless  the  third  has  been  excluded  from  participation 
without  fault  on  his  part.  The  refusal  of  the  third  arbitrator 
to  attend  after  final  submission  is  immaterial  when  its  effect  would 
be  to  juggle  one  of  the  parties  out  of  the  benefit  of  the  arbitration. 
Matter  of  American  Eagle  Fire  Insurance  Company  v.  N.  J.  Ins. 
Co.,  240  N.  Y.  398,  reversing  210  App.  Div.  879,  206  N.  Y.  Supp. 
879. 

The  law  forbids  an  arbitrator,  even  though  he  acts  with  good 
intentions,  so  to  conduct  himself  as  to  defeat  the  purpose  of  the 
arbitration  by  acting  either  for  his  own  convenience  or  in  the  sup- 
posed interests  of  the  party  by  whom  he  is  named,  except  as  he 
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has,  under  section  1453  of  the  Civil  Practice  Act,  the  naked  power 
to  withdraw  before  all  the  proofs  and  allegations  are  heard.  He 
accepts  responsibilities  to  which  convenience  and  favor  must  defer. 
Matter  of  American  Eagle  Fire  Insurance  Company  v.  N.  J.  Ins. 
Co.,  240  N.  Y.  398,  reversing  210  App.  Div.  879,  206  N.  Y.  Supp. 
879. 

The  practice  of  arbitrators  of  conducting  themselves  as  cham- 
pions of  the  nominators  is  to  be  condemned  as  contrary  to  the 
purpose  of  arbitration  and  as  calculated  to  bring  the  system  of 
enforced  arbitrations  into  disrepute.  An  arbitrator  acts  in  a  quasi- 
judicial  capacity  and  should  possess  the  judicial  qualifications 
of  fairness  to  both  parties  so  that  he  may  render  a  faithful,  honest 
and  disinterested  opinion.  He  is  not  an  advocate  whose  function 
is  to  convince  the  umpire  or  third  arbitrator.  He  should  keep 
his  own  counsel  and  not  run  to  his  nominator  for  advice  when 
he  sees  that  he  may  be  in  the  minority.  When  once  he  enters 
into  an  arbitration,  he  ceases  to  act  as  the  agent  of  the  party 
who  appoints  him.  He  must  lay  aside  all  bias  and  approach  the 
case  with  a  mind  open  to  conviction,  without  regard  to  his  pre- 
viously formed  opinions  as  to  the  merits  of  the  parties  or  the 
cause.  He  should  seduously  refrain  from  any  contact  which  might 
justify  even  the  inference  that  either  party  is  the  special  recipient 
of  his  solicitude  or  favor.  The  oath  of  the  arbitrators  is  the  rule 
and  guide  of  their  conduct.  Matter  of  American  Eagle  Fire 
Insurance  Company  v.  N.  J.  Ins.  Co.,  240  N.  Y.  398,  reversing  210 
App.  Div.  879,  206  N.  Y.  Supp.  879. 

Arbitrators  exercise  judicial  functions  and  while  not  eo  nomine 
judges,  they  are,  in  fact,  judicial  officers,  and  are  bound  by  the 
same  rules  as  govern  such  officers.  Matter  of  Friedman,  215  App. 
Div.  130,  213  N.  Y.  Supp.  369. 

B.  Appointment  of  umpire. 

Where  both  the  arbitrators  agreed  that  an  allowance  should 
be  made  to  the  plaintiff  and  the  only  dispute  was  as  to  the  assess- 
ment, and  it  appears  that  the  umpire,  a  man  of  thirty-five  years' 
experience,  went  to  the  pier  and  inspected  and  examined  the 
bundles  of  rattan  before  making  his  decision,  there  was  a  sub- 
stantial performance  of  the  arbitration  agreement.  American 
Rattan  S  Reed  Mfg.  Co.,  Inc.  v.  Cone,  198  App.  Div.  843, 190  N.  Y. 
Supp.  782. 
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C.  Oath  of  arbitrators. 

An  oath  of  office  must  be  taken  by  an  arbitrator  unless  the  oath 
is  waived  by  written  consent.  If  no  oath  is  taken  and  no  proper 
waiver  given,  the  objection  is  fatal  to  an  action  on  the  award. 
Cohen  Iron  Works  Co.,  Inc.  v.  Jaffe,  198  App.  Div.  309,  190  N.  Y. 
Supp.  476. 

Where  parties  to  an  arbitration  agreement  agreed  "to  waive 
any  provisions  as  to  form,"  and  "agree  that  a  memorandum 
in  writing  signed  by  a  majority  of  the  board  of  arbitrators,  shall 
be  accepted  as  a  decision  duly  made  pursuant  to  the  Arbitration 
Law,"  it  may  be  said  that  the  parties  waived  the  necessity  for 
an  oath  being  taken.  Cohen  Iron  Works  Co.,  Inc.  v.  Jaffe,  198 
App.  Div.  309,  190  N.  Y.  Supp.  476. 

The  statute  expressly  makes  the  oath  a  condition  precedent  to 
the  exercise  of  the  judicial  powers  of  the  arbitrators  and  the 
requirement,  moreover,  applies  to  common  law  arbitrators  as  well 
as  statutory  arbitrators  and  may  not  be  waived  save  by  the  written 
consent  of  the  parties  to  the  submission  or  their  attorneys.  Matter 
of  Keppler  v.  Nessler,  225  App.  Div.  99,  232  N.  Y.  Supp.  232. 

The  requirement  in  section  1452  of  the  Civil  Practice  Act  of  a 
written  consent  to  the  waiver  of  an  oath  by  an  arbitrator  is  a 
rule  of  evidence,  the  exclusive  means  of  proving  waiver  where 
the  fact  of  waiver  is  in  dispute,  but  not  the  exclusive  means  of 
proving  waiver  where  that  fact  is  not  in  dispute.  Matter  of 
Bridgeman  &  Holsman  v.  Oondek,  235  App.  Div.  129,  256  N.  Y. 
Supp.  491.  I 

D.  Hearings. 

An  arbitration  submission  which  is  good  as  a  common  law  sub- 
mission, but  is  not  the  statutory  one  provided  for  by  article  84  of 
the  Civil  Practice  Act,  is  not  a  special  proceeding  within  the  mean- 
ing of  section  308  of  the  Civil  Practice  Act  and  section  46-a  of 
the  General  Construction  Law,  and  therefore  a  commission  to 
take  testimony  without  the  state  for  use  before  the  arbitrators 
will  not  issue  under  section  308  of  the  Civil  Practice  Act.  Matter 
of  Interocean  Mercantile  Corporation,  204  App.  Div.  284, 197  N.  Y. 
Supp.  706,  affirmed  236  N.  Y.  588.  Subsequent  to  this  decision 
§  6a  of  the  Arbitration  Law  was  added  by  Chapter  341  of  the 
Laws  of  1923,  by  which  arbitration  is  to  be  deemed  a  special 
proceeding. 

Since  the  enactment  of  Chapter  341  of  the  Laws  of  1923,  an 
open  commission  to  take  the  testimony  of  non-resident  witnesses 
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may  be  granted  under  section  308  of  the  Civil  Practice  Act.  Mat- 
ter of  Interocean  Mercantile  Corporation,  207  App.  Div.  164,  201 
N.  Y.  Supp.  753. 

The  fact  that  a  party  may  introduce  evidence  by  affidavit  does 
not  deprive  him  of  the  right  to  a  commission  to  take  the  testimony 
of  a  hostile  non-resident  witness.  If  the  witness  whose  testimony 
it  is  desired  to  take  is  hostile  to  the  applicant,  the  examination 
may  be  upon  oral  questions  rather  than  by  written  interrogatories. 
The  applicant  for  a  deposition  may  be  required  to  pay  the  expenses 
and  reasonable  counsel  fees  of  the  other  parties.  Matter  of  Inter- 
ocean Mercantile  Corporation,  207  App.  Div.  164,  201  N.  Y.  Supp. 
753. 

The  award  of  an  arbitrator  cannot  be  set  aside  because  he 
refused  to  have  the  evidence  taken  down  by  a  stenographer  and 
transcribed.  Anderson  Trading  Co.,  Ltd.,  v.  Brimberg,  119  Misc. 
784,  197  N.  Y.  Supp.  289. 

In  Berissi  Co.,  Inc.  v.  Trausz,  239  N.  Y.  315,  the  Court  of  Appeals 
indicated  that  investigation  by  an  arbitrator  upon  his  own  initia- 
tive after  the  hearings  were  closed  was  improper  but  in  Matter 
of  Robins  Silk  Mfg.  Co.,  Inc.,  251  N.  Y.  81,  approval  was  expressed 
of  an  investigation  made  independently  by  an  arbitrator  with  the 
knowledge  and  tacit  consent  of  the  others  where  the  facts  were 
reported  and  a  mutual  discussion  thereof  had  before  award  was 
made. 

In  the  Berissi  Case,  supra,  it  was  held  that  arbitrators  are 
required  alike  under  the  Arbitration  Law  or  §  1451  of  the  Civil 
Practice  Act  to  appoint  a  time  and  place  for  the  hearing  of  the 
matters  submitted  to  them  and  to  give  notice  thereof  to  each  of 
the  parties. 

ARTICLE  IV. 

AWARD  AND  ITS  EFFECT. 

B.  General  contents  of  award. 

One  who  guarantees  any  arbitration  award  that  may  be  made 
under  one  of  three  similar  contracts  for  the  sale  of  rattan,  can- 
not be  held  liable  for  an  award  made  by  arbitrators  based  on 
defects  in  quality  of  the  rattan  shipped,  where  it  appears  that 
the  rattan  to  cover  the  contract  guaranteed  and  another  contract 
was  shipped  together  so  that  the  particular  amount  assignable 
to  each  contract  could  not  be  determined  and  the  award  of  the 
arbitrators  was  based  on  the  defects  in  quality  of  the  entire  com- 
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mingled  mass,  and  there  was  no  separate  award  made  under  the 
contract  for  which  the  guaranty  was  given.  American  Rattan  S 
Reed  Mfg.  Co.  v.  Cohen,  198  App.  Div.  843,  190  N.  Y.  Supp.  782. 
Departure  from  the  submission  vitiates  an  award  (Matter  of 
Marchant  d  Mead-Morrison  Mfg.  Co.,  252  N.  Y.  284)  and  except 
by  virtue  of  a  written  extension  an  award  must  be  found  within 
the  limits  of  time  set  in  the  submission.  Matter  of  Slater,  236 
App.  Div.  694,  258  N.  Y.  Supp.  253. 

F.  Award  must  be  final. 

An  award  made  by  arbitrators,  appointed  under  a  contract 
for  the  erection  of  a  garage  and  office  building,  made  in  favor 
of  the  plaintiff,  must  be  vacated  where  the  arbitrators  failed  prop- 
erly to  execute  the  arbitration  and  make  a  mutual,  final  and  defi- 
nite award.    Matter  of  Hauch,  127  Misc.  759,  217  N.  Y.  Supp.  2. 

G.  Costs  and  fees. 

If  the  arbitrators  have  allowed  themselves  excessive  fees,  the 
award  may  be  modified  so  as  to  make  the  proper  allowance.  Matter 
of  Blaikie,  119  Misc.  791,  198  N.  Y.  Supp.  291,  affirmed  206  App. 
Div.  740,  199  N.  Y.  Supp.  911. 

E.  Effect  of  award. 

It  is  a  general  rule  that  awards  will  not  be  opened  for  errors 
of  law  or  fact  on  the  part  of  the  arbitrators.  Itoh  S  Co.,  Ltd., 
V.  Boyer  Oil  Co.,  Inc.,  198  App.  Div.  881,  191  N.  Y.  Supp.  290. 

Where,  after  paying  for  coal,  pursuant  to  a  contract  to  convey 
certain  premises  together  with  the  coal  thereon,  the  quantity  of 
which  was  "to  be  determined  by  an  appraisal,"  the  purchaser 
discovers  that  the  appraisers  made  an  arbitrary  and  erroneous 
estimate,  in  reliance  upon  which  the  purchaser  in  good  faith  paid 
for  sixty-seven  tons  of  coal  he  never  received,  he  may  recover 
for  the  overpayment  which  was  made  through  mutual  mistake  of 
fact,  as  for  money  had  and  received  for  which  the  law  implies 
a  promise  to  repay.  The  survey  or  estimate  by  the  appraiser 
did  not  constitute  an  arbitration  as  to  the  quantity  of  the  coal 
so  as  to  bar  a  recovery  for  the  overpayment  since  there  was  no 
controversy  between  the  parties  as  to  the  quantity  of  coal  and 
the  only  duty  incumbent  upon  the  appraiser  was  to  measure  the 
coal.  Freeman  v.  Ralph  Realty  Corporation,  198  App.  Div.  788, 
191  N.  Y.  Supp.  72. 
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ARTICLE  V. 

CONFIRMATION,  VACATION  OR  MODIFICATION. 

P.  General  grounds  for  vacating  awards. 

The  provision  of  the  Civil  Practice  Act  relating  to  the  con- 
firmation of  an  award  is  mandatory,  and  leaves  no  discretion 
to  the  court.  It  prescribes  that  the  court  must  confirm  the  award, 
unless  it  has  been  vacated,  modified  or  corrected.  Everett  v. 
Brown,  120  Misc.  349,  198  N.  Y.  Supp.  462. 

An  award  should  not  be  impeached  except  upon  sufficient 
grounds  and  for  a  reason  specified  in  the  law.  Itoh  £  Co.,  Ltd., 
V.  Bayer  Oil  Co.,  Inc.,  198  App.  Div.  881,  191  N.  Y.  Supp.  290. 

In  the  absence  of  fraud,  corruption  or  misconduct  of  the  arbi- 
trators or  of  the  grounds  set  forth  in  section  1457  of  the  Civil 
Practice  Act,  the  findings  of  the  arbitrators  will  not  be  disturbed. 
Goff  &  Sons  V.  Rheinauer,  199  App.  Div.  617, 192  N.  Y.  Supp.  92. 

The  merits  of  an  award,  however  unreasonable  or  unjust  it  may 
be,  cannot  be  reinvestigated,  for  otherwise  the  award,  instead  of 
being  the  end  of  the  litigation,  would  simply  be  a  useless  step 
in  its  progress.  Itoh  &  Co.,  Ltd.,  v.  Bayer  Oil  Co.,  Inc.,  198  App. 
Div.  881,  191  N.  Y.  Supp.  290. 

It  is  a  general  rule  that  awards  will  not  be  opened  for  errors 
of  law  or  fact  on  the  part  of  the  arbitrators.  Itah  &  Co.,  Ltd., 
V.  Bayer  Oil  Co.,  Inc.,  198  App.  Div.  881,  191  N.  Y.  Supp.  290. 

When  the  evidence  is  closed  the  arbitrators  are  the  sole  judges 
of  its  weight  and  what  decision  should  be  made,  and  are  free  to 
adopt  such  courses  as  they  deem  best  adapted  to  bring  about  a 
just  decision  of  the  matters  in  controversy.  If  their  decision  is 
against  the  weight  of  evidence,  or  if  perchance  there  is  no  evi- 
dence in  the  record  to  support  it,  it  may  still  be  founded  upon  the 
principles  of  equity  and  good  conscience,  and  the  court  is  powerless 
to  review  the  action  of  the  arbitrators  on  a  motion  to  confirm 
their  award.    Everett  v.  Brown,  120  Misc.  349, 198  N.  Y.  Supp.  462. 

There  is  no  provision  authorizing  the  court  to  vacate  an  award 
because  it  is  against  the  weight  of  evidence  or  because  there  is 
no  evidence  to  support  it.  The  strict  rules  governing  an  action 
are  not  applicable  to  a  proceeding  of  this  nature.  Everett  v. 
Brown,  120  Misc.  349,  198  N.  Y.  Supp.  462. 

The  award  of  an  arbitrator  cannot  be  set  aside  because  he  re- 
fused to  have  the  evidence  taken  down  by  a  stenographer  and 
transcribed.  Anderson  Trading  Co.,  Ltd.,  v.  Brimberg,  119  Misc. 
784,  197  N.  Y.  Supp.  289. 
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The  court  has  no  supervisory  powers  over  an  award.  If  the 
arbitrators  keep  within  their  jurisdiction,  their  award  will  not 
be  set  aside  because  they  have  erred  in  judgment  either  upon  the 
law  or  the  facts.  Everett  v.  Brown,  120  Misc.  349,  198  N.  Y.  Supp. 
462. 

The  fact  that,  after  the  decision  of  the  arbitrators  is  made,  one 
of  the  parties  commences  an  action  relating  to  some  of  the  prop- 
erty covered  by  the  award  of  the  arbitrators,  does  not  constitute 
a  waiver  of  his  right  to  have  the  award  confirmed.  Everett  v. 
Brown,  120  Misc.  349,  198  N.  Y.  Supp.  462. 

Under  section  1457,  the  court  in  its  discretion  may  direct  a 
rehearing  if  the  time  within  which  the  submission  requiring  the 
award  to  be  made  has  not  expired.  If  the  time  has  expired  a 
rehearing  by  the  same  arbitrators  cannot  be  had.  Matter  of 
Bauch,  127  Misc.  759,  217  N.  Y.  Supp.  2. 

A  motion  for  the  reargument  of  a  motion  to  confirm  an  umpire 's 
award  on  the  ground  that  the  court  incorrectly  stated  in  its  opinion 
that  the  parties  had,  on  argument,  waived  a  possible  technical 
defect  that  neither  arbitrator  concurred  specifically  in  the  award 
of  the  umpire,  should  be  denied,  where,  as  a  matter  of  fact,  the 
matter  specifically  waived  was  that  neither  arbitrator  signed  the 
award  but  concurred  in  it  by  letter,  for  the  reason  that  the  letter 
in  question  does  not  affect  the  award  as  actually  made,  which  was 
not  ambiguous  and  was  concurred  in  by  two  arbitrators,  but  was 
merely  an  expression  of  opinion  by  one  of  them.  Matter  of  Home 
Insurance  Co.,  127  Misc.  73,  215  N.  Y.  Supp.  250. 

G.  Burden  of  attack  on  award. 

The  partiality  of  an  arbitrator  must  be  clearly  shown  before 
the  court  will  set  aside  his  award  for  that  reason.  The  burden  of 
showing  partiality  rests  on  the  party  making  the  charge.  Everett 
V.  Brown,  120  Misc.  349,  198  N.  Y.  Supp.  462. 

H.  Errors  in  judgment. 

An  award  of  the  arbitrators  cannot  be  set  aside  for  mere  errors 
of  judgment  either  as  to  the  law  or  as  to  the  facts.  Anderson 
Trading  Co.,  Ltd.,  v.  Brimberg,  119  Misc.  784, 197  N.  Y.  Supp.  289. 

An  award  of  arbitrators  cannot  be  set  aside  because  the  arbi- 
trator admitted  hearsay  and  otherwise  incompetent  testimony  or 
because  he  misconstrued  the  agreement  out  of  which  the  contro- 
versy arose  and  applied  the  wrong  measure  of  damages.    Ander- 
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son  Trading  Co.,  Ltd.,  v.  Brimberg,  119  Misc.  784,  197  N.  Y.  Supp. 
289. 

Where  arbitrators  acted  impartially  under  an  agreement  in  the 
usual  form  for  the  arbitration  of  the  disputes  and  differences 
between  the  parties  and  neither  exceeded  nor  imperfectly  executed 
their  powers,  their  award  embracing  a  decision  of  all  the  matters 
in  controversy  submitted  to  them  for  determination  will  not  be 
disturbed  by  the  court  for  mere  errors  of  judgment,  either  as  to 
the  law  or  as  to  the  facts.  Goff  S  Sons,  Inc.  v.  Rheinauer,  199 
Div.  617,  192  N.  Y.  Supp.  92. 

I.  Misconduct  of  arbitrators. 

Where  arbitrators,  after  hearings  have  been  closed,  proceeded, 
without  notice  to  the  parties,  to  make  an  investigation  for  them- 
selves, on  the  results  of  which,  as  well  as  upon  the  testimony 
submitted,  they  made  a  decision,  their  conduct  constitutes  mis- 
behavior for  which  the  award  will  be  vacated.  Berizzi  Co.  v. 
Krausz,  239  N.  Y.  315,  reversing  208  App.  Div.  322,  203  N.  Y. 
Supp.  442. 

Although  an  arbitrator  acts  in  good  faith  in  making  an  inde- 
pendent investigation,  his  conduct  is  misbehavior  within  the  pur- 
view of  the  statute.  Misbehavior,  though  without  the  taint  of 
corruption  or  fraud,  may  be  born  of  indiscretion.  Berizzi  v. 
Krausz,  239  N.  Y.  315,  reversing  208  App.  Div.  322,  203  N.  Y. 
Supp.  442. 

If  one  of  the  arbitrators  withdraws  from  the  hearing  and  does 
not  participate  in  the  discussion  or  the  award,  the  award  is  not 
binding.  An  arbitration,  since  the  enactment  of  the  Arbitration 
Law,  can  no  more  than  formerly,  proceed  ex  parte  without  the 
direction  of  the  court.  The  remedy,  in  case  one  of  the  arbitrators 
withdraws,  is  a  motion  under  section  3  of  the  Arbitration  Law 
to  compel  arbitration.  Matter  of  Bullard  v.  Grace,  210  App.  Div. 
476,  206  N.  Y.  Supp.  335,  affirmed  240  N.  Y.  388. 

L.  Common  law  arbitrations. 

An  action  cannot  be  maintained  upon  an  award  in  a  common 
law  arbitration  if  the  arbitrators  have  not  taken  the  oath  of  office, 
unless  such  oath  is  waived,  but  if  the  complaint  in  such  action 
alleges  that  the  arbitrators  "duly"  made  their  award  in  writing, 
this  may  be  construed  as  a  sufficient  allegation  that  they  took  the 
required  oath.  Cohen  Iron  Worhs  Co.,  Inc.,  v.  Jaffe,  198  App. 
Div.  309,  190  N.  Y.  Supp.  476. 
3 
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ARTICLE  VI. 

JUDGMENT  AND  APPEAL. 

(No  new  material  under  this  article.) 

ARTICLE  Vn. 

REVOCATION  OR  ENFORCEMENT  OF  SUBMISSION. 

DD.  Arbitration  Law,  §  4-a.    Enforceability  of  award  in  certain  cases. 

Where  pursuant  to  a  provision  in  a  written  contract  to  settle  by  arbitration  a  con- 
troversy thereafter  arising  between  the  parties  to  the  contract,  or  a  submission 
described  in  section  two  hereof,  an  award  has  been,  or  is  hereafter  rendered,  without 
previous  application  to  the  supreme  court,  or  a  judge  thereof,  as  required  by  section 
three  hereof,  such  award  shall  notwithstanding  anything  contained  in  section  three 
hereof  be  valid  and  enforceable  according  to  its  terms,  subject,  nevertheless  to  the 
provisions  of  this  section.  At  any  time  before  a  final  judgment  shall  have  been 
given  in  proceedings  to  enforce  any  such  award  whether  in  the  courts  of  the  state  of 
New  York,  or  elsewhere,  any  party  to  the  arbitration  who  has  not  participated  therein 
may  apply  to  the  supreme  court,  or  a  judge  thereof,  to  have  all  or  any  of  the  issues 
hereiaafter  mentioned  determined,  and  if,  upon  any  such  application  the  court,  or  a 
judge  thereof,  or  a  jury,  if  one  be  demanded,  shall  determine  that  no  written  contract 
providing  for  arbitration  was  made,  or  submission  entered  into,  as  the  case  may  be, 
or,  that  such  party  was  not  in  default  by  failing  to  comply  with  the  terms  thereof,  or 
that  the  arbitrator,  arbitrators  and,  or  umpire  was,  or  were  not  appointed  or  did  not 
act,  pursuant  to  the  written  contract,  then  and  in  any  such  case,  the  award  shall  there- 
upon become  invalid  and  unenforceable.  When  any  such  application  is  made  any 
party  may  demand  a  jury  trial  of  all  or  any  of  such  issues,  and  if  such  a  demand  be 
made,  the  court  or  a  judge  thereof  shall  make  an  order  referring  the  issue  or  issues 
to  a  jury  in  the  manner  provided  by  law  for  referring  to  a  jury  issues  in  an  equity 
action.     (Added  by  Chapter  352,  Laws  of  1927.) 

FF.  Arbitration  Law,  §  6-a.    Arbitration  a  special  proceeding. 

Arbitration  of  a  controversy  under  a  contract  or  submission  described  in  section  two 
shall  be  deemed  a  special  proceeding,  of  which  the  court  specified  in  the  contract  or 
agreement  of  submission,  or  if  none  be  specified,  the  supreme  court,  shall  have  the 
like  jurisdiction,  for  all  purposes,  as  of  a  submission  pursuant  to  article  eighty-four 
of  the  civil  practice  act. 

H.  Revocation  before  Arbitration  Law. 

Before  the  enactment  of  Chapter  275  of  the  Laws  of  1920,  known 
as  the  Arbitration  Law,  it  was  well  settled  that  where  an  agree- 
ment contained  a  provision  for  the  appointment  of  arbitrators, 
so  far  as  the  agreement  to  arbitrate  was  concerned,  it  was  subject 
to  revocation  at  any  time  before  there  was  a  final  submission  to 
the  arbitrators  for  their  decision.  Blatter  of  General  Silk  Im- 
porting Co.,  200  App.  Div.  786,  194  N.  Y.  Supp.  15,  affirmed  234 
N.  Y,  513. 
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I.  Effect  of  Arbitration  Law. 

Section  3  of  the  Arbitration  Law  furnishes  a  statutory  legal 
remedy  of  a  character  which  was  unknown  to  the  common  law. 
Matter  of  Red  Cross  Line  v.  Atlantic  Fruit  Co.,  233  N.  Y.  373. 
Under  section  3  of  the  Arbitration  Law  a  party  aggrieved  by  the 
failure  and  neglect  or  refusal  of  another  to  perform  under  a 
contract  of  submission  providing  for  arbitration,  may  petition 
the  Supreme  Court,  or  a  judge  thereof,  for  an  order  directing 
that  such  arbitration  be  carried  out.  Wenger  S  Go.  v.  Propper 
S.  H.  Mills,  239  N.  Y.  199,  reversing  209  App.  Div.  784,  205  App. 
Div.  566. 

A  provision  in  a  written  contract  to  settle  by  arbitration  a 
controversy  thereafter  arising  between  the  parties  to  the  contract 
is  now  enforcible.  The  contract,  however,  must  be  to  arbitrate  the 
precise  matter  as  to  which  arbitration  is  sought.  Upon  this  de- 
pends both  the  jurisdiction  of  the  arbitrator  and  the  power  of 
the  court.  If,  however,  such  a  contact  exists  and  there  is  a  dispute 
which  comes  within  its  provisions  it  is  the  duty  of  the  court  or 
judge  in  all  ordinary  cases  to  enforce  it  and  a  refusal  to  do  so  is 
error.  Matter  of  Kelley,  240  N.  Y.  74,  reversing  209  App.  Div. 
870,  205  N.  Y.  931. 

An  order  to  proceed  to  arbitrate  under  the  Arbitration  Law  is 
a  final  order.  It  is  the  end  of  one  special  proceeding.  The  arbi- 
tration itself  is  another  special  proceeding  under  the  Arbitration 
Law.    Matter  of  Hosiery  Mfrs.  Corp.  v.  Goldston,  238  N,  Y.  22. 

Although  under  section  6a  of  the  Arbitration  Law  an  arbitra- 
tion proceeding  is  a  special  proceeding,  the  provisions  of  the  Civil 
Practice  Act  relating  to  the  taking  of  a  deposition  of  a  party  before 
trial  and  those  relating  to  the  inspection  of  books,  papers  and 
documents  are  not  applicable  to  arbitration  proceedings.  Matter 
of  Schwartz,  127  Misc.  452,  217  N.  Y.  Supp.  233. 

A  bill  of  particulars  cannot  be  demanded  in  an  arbitration  pro- 
ceeding. Smyth  V.  Board  of  Education,  128  Misc.  49,  217  N.  Y. 
Supp.  231. 

The  Arbitration  Law  was  intended  to  give  effect  to  arbitration 
agreements,  but  it  does  not  define  "arbitration"  differently  than 
it  was  defined  before  the  enactment  of  such  law.  Williams  v. 
Bamilton  Fire  Ins.  Co.,  118  Misc.  799,  194  N.  Y.  Supp.  798. 

The  only  new  public  policy  declared  by  the  present  Arbitration 
Law  is  the  removal  of  the  ban  which  has  been  laid  by  the  decisions 
of  the  court  upon  general  and  executory  agreements  for  the  arbi- 
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tration  of  future  differences.  The  legislature  has  said  that  such 
an  agreement  shall  be  enforcible,  and  that  the  tribunal  chosen 
by  the  parties  shall  be  the  tribunal  for  the  trial.  The  declaration 
of  such  a  policy  does  not  call  for  relaxation  of  restraint  upon 
the  conduct  of  the  arbitrators  in  so  far  as  those  restraints  have 
relation  to  the  fundamentals  of  a  trial  and  the  primary  conditions 
of  notice  and  a  hearing.  Indeed,  they  are  more  important  now 
than  ever,  if  arbitration  is  to  attain  the  full  measure  of  its  pos- 
sibilities as  an  instrument  of  justice.  Berissi  Co.  v.  Krausz,  239 
N.  Y.  315,  reversing  208  App.  Div.  322,  203  N.  Y.  Supp.  442. 

If  the  controversy  is  one  of  admiralty  or  maritime  jurisdiction, 
the  federal  courts  have  exclusive  jurisdiction,  and  the  state  courts 
cannot  compel  an  arbitration  under  the  Arbitration  Law.  Matter 
of  Red  Cross  Line  v.  Atlantic  Fruit  Co.,  233  N.  Y.  373. 

Under  the  Arbitration  Law,  the  courts  of  this  state  cannot  com- 
pel a  party  to  arbitrate  before  a  foreign  corporation  in  the  state 
of  California.  Matter  of  California  Packing  Corp.,  121  Misc.  212, 
201  N.  Y.  Supp.  158. 

WhUe  an  agreement  to  arbitrate  in  a  foreign  jurisdiction,  and 
before  a  foreign  arbitrator,  is  not  invalid  or  illegal,  it  cannot  be 
enforced  by  the  courts  of  this  state  as  between  citizens  of  the 
state  who  are  the  parties  thereto,  by  compelling  them  to  go  without 
the  state  and  before  a  foreign  tribunal,  there  to  arbitrate  their 
disputes.  The  only  remedy  available  under  such  circumstances 
in  the  courts  of  this  state  is  to  stay  the  trial  of  an  action  here 
by  the  party  who  has  refused  to  carry  out  his  agreement  to  arbi- 
trate and  who  seeks  the  aid  of  our  courts  to  enforce  his  claim 
therein.  Such  a  stay  may  clearly  be  given  under  the  provisions 
of  section  5  of  the  Arbitration  Law.  Matter  of  Inter-Ocean  Food 
Products,  Inc.,  206  App.  Div.  426,  201  N.  Y.  Supp.  536,  reversing 
120  Misc.  840,  200  N.  Y.  Supp.  775. 

A  clause  in  a  contract  providing  for  the  submission  of  a  con- 
troversy between  the  parties  to  the  courts  of  a  foreign  jurisdiction, 
is  an  agreement  to  arbitrate,  and  as  such  requires  the  applica- 
tion of  section  5  of  the  Arbitration  Law  permitting  the  court 
to  decline  jurisdiction  of  an  action  and  to  stay  proceedings  until 
the  plaintiff  determines  to  abide  by  the  terms  of  the  contract. 
Kelvin  Engineering  Co.  v.  Blanco,  125  Misc.  728,  210  N.  Y.  Supp. 
10. 

A  receiver  of  one  of  the  parties  to  a  contract  providing  for  arbi- 
tration, may,  in  a  proper  case,  be  entitled  to  an  order  directing 
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that  arbitration  proceed.     Matter  of  Lowenthal,  233  N.  Y.  621, 
affirming  199  App.  Div.  39,  191  N.  Y.  Supp.  282. 

Where  a  contract  is  assignable,  an  arbitration  clause  therein 
is  an  integral  part  thereof,  and  may  be  availed  of  by  either  party 
or  his  legal  representatives  or  assigns.  Matter  of  Lowenthal, 
199  App.  Div.  39,  191  N.  Y.  Supp.  282,  affirmed  233  N.  Y.  621. 

An  agreement  to  arbitrate  is  binding  upon  an  assignee  of  one 
of  the  parties.  Matter  of  Hosiery  Mfrs.  Corp.  v.  Goldston,  238 
N.  Y.  22. 

An  agreement  to  arbitrate  the  matter  of  damages  which  would 
accrue  by  reason  of  the  encroachment  of  a  building  upon  the  public 
highway,  is  not  personal  to  the  owner  of  the  building,  but  may 
constitute  a  covenant  running  with  the  land  so  that  the  agreement 
to  arbitrate  is  not  revoked  by  his  death  but  his  representatives 
can  enforce  the  agreement  thereunder.  Matter  of  Scott,  200  App. 
Div.  599,  193  N.  Y.  Supp.  403,  affirmed  234  N.  Y.  539. 

The  Arbitration  Law  is  applicable  to  an  agreement  made  before 
the  passage  of  such  law,  although  one  of  the  parties  thereto  died 
before  the  passage  of  the  law.  Matter  of  Scott,  234  N.  Y.  539, 
affirming  200  App.  Div.  599,  193  N.  Y.  Supp.  403. 

On  an  application  for  the  court  to  appoint  an  arbitrator,  where 
it  appears  that  the  agreement  to  arbitrate  is  disputed,  a  party 
is  entitled  to  a  jury  trial  on  the  issues  of  whether  the  parties  have 
contracted  for  an  arbitration  of  their  differences.  Matter  of 
Gresham  d  Co.,  202  App.  Div.  211,  195  N.  Y.  Supp.  106. 

In  proceedings  to  compel  arbitration  under  a  contract  for  the 
sale  of  goods,  in  which  the  defendant  seller  demanded  a  jury  trial 
on  the  question  of  the  existence  of  any  contract,  it  having  inter- 
posed a  defense  denying  that  the  contract  was  made,  it  is  rever- 
sible error  for  the  court  to  admit  evidence  that  the  price  of  the 
goods  fell  after  the  alleged  contract  was  made,  for  the  motive 
of  the  defendant  seller  is  not  in  issue,  the  only  issue  being  whether 
or  not  a  valid  contract  was  made  by  the  parties.  Matter  of  Arm- 
strong V.  Silverman,  214  App.  Div.  601,  213  N.  Y.  Supp.  153. 

Arbitration  agreements  are  now  enforcible  under  the  Arbitra- 
tion Law,  but  the  rules  heretofore  applicable  to  the  interpretation 
of  contracts  to  determine  whether  the  parties  have  agreed  to  arbi- 
trate have  not  been  abrogated.  Matter  of  General  Silk  Importing 
Co.,  200  App.  Div.  786,  194  N.  Y.  Supp.  15,  affirmed  234  N.  Y.  513. 
The  Arbitration  Law  makes  no  change  in  the  law  as  it  stood 
at  the  time  of  the  enactment  except  to  make  arbitration  agreements 
and  submissions  irrevocable  and  to  provide  a  judicial  remedy  in 
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case  of  a  default.  Matter  of  Bullard  v.  Grace  Co.,  240  N.  Y,  388, 
affirming  210  App.  Div.  476,  206  N.  Y.  Supp.  335. 

Section  3  of  the  Arbitration  Law  provides :  "If  the  making  of 
the  contract  of  submission  be  in  issue,  the  court  or  judge  thereof 
shall  proceed  summarily  to  the  trial  thereof."  It  is,  however, 
evident  that  in  the  absence  of  testimony  the  court  is  not  in  a  posi- 
tion judicially  to  pass  upon  the  question  of  fact  as  to  the  making 
of  the  contract  of  submission.  Matter  of  Palmer  &  Pierce,  Inc., 
195  App.  Div.  523,  186  N.  Y.  Supp.  369. 

If  a  hona  fide  question  arises  as  to  the  proper  construction  of 
the  submission  agreement,  a  party  may  raise  the  question  by 
withdrawing  from  the  arbitration.  If  the  party  aggrieved  then 
desires  to  go  on  with  the  arbitration  he  must  apply  to  the  court 
and  the  court  will  determine  whether  or  not  the  withdrawing 
party  was  in  default  in  refusing  to  proceed  to  arbitrate  a  question 
covered  by  the  submission  agreement.  Matter  of  Bullard  v.  Grace 
Co.,  240  N.  Y.  388,  affirming  210  App.  Div.  476,  206  N.  Y.  Supp.  335. 

Since  a  contract  to  arbitrate  presupposes  an  agreement  to 
forego  the  right  to  resort  to  the  courts  for  redress,  an  alleged  con- 
tract to  arbitrate,  which  is  disputed,  \\ill  be  strictly  construed  in 
order  that  the  parties  may  not  be  deprived  of  their  constitutional 
right  to  seek  redress  in  the  courts.  Matter  of  General  Silk  Im- 
porting Co.,  200  App.  Div.  786,  194  N.  Y.  Supp.  15,  affirmed  234 
N.  Y.  513. 

Where  a  petition  to  compel  the  arbitration  of  a  controversy 
has  annexed  thereto  the  contract  in  question,  which  is  made  a  part 
of  the  pleadings,  the  controversy  is  to  be  determined  upon  the 
nature  of  the  contract  without  reference  to  the  allegations  of  the 
pleadings,  in  so  far  as  the  matter  is  within  the  scope  of  the  eon- 
tract.  Matter  of  Amalgamated  Assn.  of  B.  Employees,  196  App. 
Div.  206,  188  N.  Y.  Supp.  353. 

The  Arbitration  Law  is  intended  to  compel  the  specific  per- 
formance of  contracts  for  arbitration,  not  to  create  new  contracts 
or  to  impose  conditions  which  the  parties  themselves  have  not 
agreed  upon.  The  power  given  is  to  petition  the  Supreme  Court 
or  a  judge  thereof  for  an  order  directing  that  such  arbitration 
proceed  "in  the  manner  provided  for  in  such  contract,"  not  to 
proceed  generally  with  an  arbitration  of  a  controversy  which  has 
not  been  provided  for  in  the  contract.  Matter  of  Amalgamated 
Assn.  of  B.  Employees,  196  App.  Div.  206,  188  N.  Y.  Supp.  353. 

A  provision  in  a  contract  between  labor  unions  and  a  street 
railway  company  in  reference  to  the  wages  and  working  conditions 
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of  the  employees,  by  which  the  company  agreed  "through  its 
properly  accredited  officers  to  treat  with  the  properly  accredited 
officers  and  committee  of  the  Association  on  all  grievances  that 
may  arise,"  is  not  an  agreement  to  arbitrate  said  grievances. 
Matter  of  Amalgamated  Assn.  of  R.  Employees,  196  App.  Div. 
206, 188  N.  Y.  Supp.  353. 

The  agreement  of  the  labor  unions  was  that  their  members 
should  "perform  their  labor,"  and  that  the  agreement  should 
remain  in  force  till  June  30, 1921,  and,  therefore,  when  in  January, 
1921,  said  employees,  members  of  said  labor  unions,  left  their 
employment  they  committed  an  anticipatory  breach  of  the  con- 
tract, and  if  there  had  been  a  valid  agreement  for  an  arbitration 
of  all  controversies  they  would  have  relieved  the  traction  company 
of  the  obligation  to  perform.  Matter  of  Amalgamated  Assn.  of 
B.  Employees,  196  App.  Div.  206,  188  N.  Y.  Supp.  353. 

It  is  entirely  competent  for  parties  to  submit  a  controversy  to 
arbitration  by  formal  submission,  or  to  provide  in  their  contract 
that  any  controversy  arising  thereunder  shall  be  submitted  to 
arbitration  pursuant  to  the  Arbitration  Law  or  pursuant  to  the 
rules  adopted  by  an  association  to  which  they  belong.  A  memo- 
randum of  purchase  of  raw  silk  executed  by  the  respondent,  who 
was  not  a  member  of  the  Silk  Association  of  America,  and  the 
appellant,  who  was  a  member  of  the  said  association,  which  had 
printed  across  its  face,  "Sales  are  governed  by  raw  silk  rules 
adopted  by  the  Silk  Association  of  America,"  does  not  constitute 
an  agreement  between  the  parties  to  relinquish  all  rights  of  appeal 
to  the  courts  for  redress  under  the  contract  and  to  submit  to  a 
determination  by  arbitration  under  the  rules  of  said  association 
any  claim  either  of  them  might  have  for  a  breach  of  the  contract. 
Matter  of  General  Silk  Importing  Co.,  Inc.,  198  App.  Div.  16, 
189  N.  Y.  Supp.  391. 

An  agreement  was  entered  into  by  the  owners  of  all  the  capital 
stock  of  a  corporation  for  the  purpose  of  equalizing  the  owner- 
ship and  control  of  the  corporation  and  for  its  operation.  The 
agreement  contained  an  arbitration  clause  to  the  effect  that  in 
case  any  controversy  should  arise  concerning  the  terms  of  the 
agreement,  the  interpretation  or  meaning  thereof,  or  the  carrying 
out  of  any  of  the  terms,  the  parties  should  proceed  to  arbitrate 
their  differences  before  resorting  to  legal  proceedings.  The  agree- 
ment contained  a  provision  that  in  case  the  corporation  should 
suffer  a  loss  during  the  fiscal  year  ending  December  31,  1922,  the 
corporation  should  be  dissolved.    The  petitioner  alleges  that  the 
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parties  had  a  dispute  whether  to  continue  the  business  or  not,  that 
the  business  came  to  a  standstill  at  the  end  of  June,  1922,  and 
that  the  respondent  had  instituted  a  suit  for  salary  claimed  to 
be  due.  Held,  that  it  is  clear  that  whether  or  not  the  business 
should  continue  was  an  issue  which  was  covered  by  the  arbitration 
clause  of  the  agreement  and  the  motion  to  compel  arbitration 
should,  therefore,  have  been  granted.  Matter  of  Rieb,  205  App. 
Div.  517,  199  N.  Y.  Supp.  704. 

Courts  are  without  power  to  compel  arbitration  of  the  ques- 
tion whether  a  contract  has  been  violated  after  that  question  has 
become  only  an  incidental  element  of  the  entire  controversy  be- 
tween the  parties.  Matter  of  Checker  Gab  Mfg.  Corp.  v.  Heller, 
241  N.  Y.  148,  reversing  212  App.  Div.  873,  208  N.  Y.  Supp.  843. 

Where,  by  the  terms  of  an  arbitration  clause  in  an  agreement 
the  inquiry  is  limited  to  the  question  whether  there  has  been  a 
violation  of  the  contract  and  the  purpose  in  seeking  a  decision  on 
that  question  is  to  lay  the  foundation  for  the  termination  of  the 
contract  before  it  expires  by  its  terms,  enforcement  of  the  arbi- 
tration clause  will  not  be  directed  where  the  contract  has  been 
terminated  either  by  rescission  or  by  limitation,  thus  making  the 
question  of  violation,  so  far  as  the  purpose  of  the  arbitration 
agreement  is  concerned,  academic  and  abstract.  Matter  of  Checker 
Cab  Mfg.  Corp.  v.  Heller,  241  N.  Y.  148,  reversing  212  App.  Div. 
873,  208  N.  Y.  Supp.  843. 

A  provision  in  a  contract  for  arbitration  of  disputes  arising  out 
of  the  contract  has  no  reference  to  an  alleged  repudiation  of  the 
entire  contract  by  one  party.  It  is  not  a  dispute  arising  out  of  the 
contract.  Collishaw  v.  Kroeger,  211  App.  Div.  809,  206  N.  Y. 
Supp.  802. 

An  arbitration  clause  in  a  building  contract  providing  for  the 
submission  of  all  questions  that  may  arise  under  the  contract  and 
in  the  performance  of  the  work  thereunder  does  not  require  the 
submission  to  arbitration  of  a  claim  for  damages  arising  from  the 
acts  of  the  owner  which  were  not  done  under  and  in  performance 
of  the  contract  but  in  violation  and  in  repudiation  of  its  provi- 
sions. Matter  of  Young  v.  Crescent  Development  Co.,  240  N.  Y. 
244,  reversing  212  App.  Div.  805,  207  N.  Y.  Supp.  941. 

An  arbitration  provision  in  a  contract  for  the  purchase  of  silver 
black  foxes,  which  provided  that  should  any  irreconcilable  dispute 
arise  in  connection  with  the  purchase  and  sale,  such  dispute  shall 
be  referred  to  a  board  of  three  arbitrators,  will  not  be  specifically 
enforced  under  section  3  of  the  Arbitration  Law,  where  it  appears 
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that  the  only  question  arising  under  that  contract  is  the  payment 
of  two  promissory  notes  which  the  defendants  have  not  paid,  but 
which  they  admit  are  valid  and  binding  obligations.  Matter  of 
Webster  v.  Van  Allen,  217  App.  Div.  219,  216  N.  Y.  Supp.  552. 

The  power  of  the  court  to  direct  arbitration  where  the  same  is 
provided  by  the  agreement  of  the  parties,  should  not  be  exercised, 
where  a  contract  provides  that  "Sales  governed  by  raw  silk  rules 
adopted  by  the  Silk  Association  of  America,"  for  such  provision 
does  not  constitute  an  agreement  to  arbitrate  the  differences  be- 
tween the  parties  which  should  thereafter  arise.  Matter  of  Bach- 
mann,  Emmerisk  S  Co.,  Inc.,  204  App.  Div.  282,  197  N.  Y.  Supp. 
879. 

A  dispute  as  to  whether  certain  profits  belonged  to  two  of  four 
former  partners  individually,  as  representing  new  business  begun 
by  them  after  the  dissolution,  or  whether,  as  claimed  by  the  other 
two,  such  profits  resulted  as  the  culmination  of  transactions  begun 
by  the  original  firm  and  carried  on  with  the  understanding  that 
the  firm  was  interested  therein,  comes  with  the  precise  language  of 
a  provision  in  the  agreement  for  dissolution  that  in  the  event  "of 
any  difference  or  dispute  of  any  nature  whatsoever  in  any  manner 
relating  to  the  partnership  or  liquidation  of  the  partnership  as 
between  any  of  the  partners  or  as  between  the  liquidating  part- 
ners and  any  of  the  partners  or  as  between  the  liquidating  part- 
ners themselves,"  then  this  dispute  shall  be  submitted  to  arbitra- 
tion. Matter  of  Kelley,  240  N.  Y.  74,  reversing  209  App.  Div.  870, 
205  N.  Y.  Supp.  931. 

The  provisions  of  the  Arbitration  Law  are  applicable  to  any 
contract  where  the  parties  have  agreed  to  substitute  for  the  courts 
an  informal  tribunal  of  their  choice  in  the  settlement  of  a  con- 
troversy, but  they  are  not  applicable  where  the  parties  have  agreed 
only  to  permit  third  parties  to  decide  a  particular  matter  instead 
of  attempting  to  reach  an  agreement  themselves.  Matter  of 
Fletcher,  237  N.  Y.  440,  reversing  206  App.  Div.  778,  200  N.  Y. 
Supp.  922. 

A  claim  may  be  so  unconscionable  or  a  defense  so  frivolous  as 
to  justify  the  court  in  refusing  to  order  the  parties  to  proceed  to 
arbitration,  but  where  a  bona  fide  dispute  in  fact  arises  over  the 
performance  of  a  contract  of  purchase  and  sale,  itdoes  not  devolve 
upon  the  court  to  say  that  as  matter  of  law  there  is  nothing  to 
arbitrate.  When  traders  have  selected  their  tribunal  the  court 
ought  not  to  interfere  with  them  unless  very  substantial  reasons 
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are  shown.  Wenger  &  Co.  v.  Prosper  8.  H.  Mills,  239  N.  Y.  199, 
reversing  209  App.  Div.  784,  205  N.  Y.  Supp.  566. 

Arbitration  will  not  be  compelled  to  determine  a  question  of 
law,  such  as  when  the  title  to  goods  passed.  Matter  of  Wenger  & 
Co.,  Inc.,  209  App.  Div.  784,  205  N.  Y.  Supp.  566,  reversed  on  other 
grounds,  239  N.  Y.  199. 

A  provision  in  a  fire  insurance  policy  to  appoint  appraisers  in 
case  of  a  disagreement  as  to  the  amount  of  loss  is  not  an  agree- 
ment to  arbitrate  within  the  meaning  of  sections  2  and  3  of  the 
Arbitration  Law,  and  therefore  the  insurer  is  not  entitled  to  an 
order  compelling  the  insured  to  submit  the  question  of  damages 
to  arbitration.  Matter  of  American  Insurance  Co.,  208  App.  Div. 
168,  203  N.  Y.  Supp.  206. 

A  contract  whereby  certain  stock  to  be  deposited  in  escrow 
might,  in  certain  contingencies,  be  purchased  by  one  of  the  parties 
to  the  agreement  at  its  fair  market  value  to  be  determined  by  an 
appraisal  to  be  made  by  arbiters  to  be  appointed  as  provided  in 
the  contract,  does  not  come  within  the  letter  or  the  spirit  of  the 
Arbitration  Law.  It  is  not  an  agreement  to  settle  a  controversy 
between  the  parties  but  is  one  to  avoid  a  possible  controversy 
by  leaving  the  settlement  of  a  question  to  third  parties  who  are 
not  expected  to  settle  the  matter  in  a  q^wosi- judicial  manner.  Mat- 
ter of  Fletcher,  237  N.  Y.  440,  reversing  206  App.  Div.  778,  200 
Supp.  922. 

Where  the  principal  contracts  which  provide  for  arbitration 
were  entire,  actions  on  trade  acceptances  representing  deliveries 
in  part  performance  of  the  contracts  and  for  goods  sold  and  de- 
livered were  subject  to  the  defense  that  there  had  been  no  full 
performance  and  no  obligation  to  pay  until  performance  was  com- 
plete. The  acceptances  and  the  delivery  of  the  goods  sold  were 
on  account  merely,  and  were  subject  to  the  agreement  that  differ- 
ences arising  under  the  principal  contracts  were  to  be  arbitrated. 
Matter  of  Hosiery  Mfrs.  Corp.  v.  Goldston,  238  N.  Y.  22. 

A  provision  in  the  contract  between  the  parties  providing  that 
should  the  party  demanding  arbitration  fail  to  name  an  arbitrator 
within  ten  days  of  his  demand,  his  right  to  an  arbitration  shall 
lapse,  is  valid ;  and  a  motion  for  a  compulsory  arbitration  will  be 
denied  where  the  arbitration  has  lapsed  by  reason  of  such  pro- 
vision.   Matter  of  Smith,  119  Misc.  324,  198  N.  Y.  Supp.  237. 

While  the  Arbitration  Law  provides  for  the  enforcement  of 
arbitration  agreements,  there  is  nothing  in  the  law  which  prevents 
the  parties  agreeing  between  themselves  to  resort  to  any  other 
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method  of  settlement.  The  law  does  not  bar  the  parties  to  a  con- 
tract from  going  into  the  courts  of  the  state  if  they  mutually 
choose  to  do  so.  The  provisions  of  the  contract  for  arbitration  are 
of  no  more  binding  force  than  any  other  provisions  of  the  contract. 
Matter  of  Zimmerman  v.  Cohen,  236  N.  Y.  15. 

The  Arbitration  Law  was  passed  to  provide  a  means  for  enforc- 
ing the  agreement  to  arbitrate.  It  does  not  otherwise  change  the 
law  of  contracts  which  is  as  applicable  to  such  an  agreement  as 
to  other  terms  and  conditions.  A  provision  to  arbitrate,  therefore, 
can  be  modified  by  a  subsequent  agreement  based  upon  a  con- 
sideration, or  waived  or  abandoned  by  the  agreement  or  action  of 
the  parties.    Matter  of  Zimmerman  v.  Cohen,  236  N.  Y.  15. 

The  word  "irrevocable,"  as  used  in  section  2  of  the  Arbitra- 
tion Law,  means  that  the  contract  to  arbitrate  cannot  be  revoked 
at  the  will  of  one  party  to  it,  but  can  only  be  set  aside  for  facts 
existing  at  or  before  the  time  of  its  making  which  would  move  a 
court  of  law  or  equity  to  revoke  any  other  contract  or  provision  of 
a  contract.  It  does  not  mean  that  the  agreement  to  arbitrate  is 
irrevocable  by  the  mutual  agreement  or  consent  of  the  parties. 
Matter  of  Zimmerman  v.  Cohen,  236  N.  Y.  15. 

When  an  action  is  brought  upon  a  contract  which  is  subject 
to  arbitration,  the  plaintiff  waives  his  right  to  arbitration  by 
bringing  the  action  and  if  the  defendant  in  his  answer  sets  up  a 
counterclaim,  gives  notice  of  trial  and  procures  an  order  to  take 
the  depositions  of  witnesses  in  preparation  for  trial,  he  is  deemed 
to  have  waived  his  right  to  arbitration.  Matter  of  Zimmerman  v. 
Cohen,  236  N.  Y.  15. 

While  the  agreement  to  arbitrate  is  not  itself  properly  pleaded 
either  as  a  defense  or  a  counterclaim,  when  pleaded  it  is  no  less 
an  assertion  that  the  defendant  does  not  intend  to  abandon  his 
rights,  and  so  rebuts  any  inference  that  would  otherwise  be  drawn 
from  the  mere  service  of  the  answer.  Nagy  v.  Areas  Brass  &  Iron 
Co.,  242  N.  Y.  97,  affirming  213  App.  Div.  830,  209  N.  Y.  Supp.  884. 

While  the  interposition  of  an  answer  claiming  his  right  to  arbi- 
trate, even  if  the  defendant  also  pleads  an  independent  counter- 
claim, is  not  in  itself  sufficient  to  justify  a  refusal  of  relief  asked 
for  under  sections  3  and  5  of  the  Arbitration  Law,  yet  unreason- 
able delay  in  making  the  proper  application  may  justify  a  finding 
of  a  waiver.  The  Arbitration  Law  contemplates  prompt  action. 
Nagy  v.  Areas  Brass  &  Iron  Company,  Inc.,  I'^tl  N.  Y.  97,  affirming 
213  App.  Div.  830,  209  N.  Y.  Supp.  884. 

The  filing  by  a  contractor  of  a  mechanic's  lien  for  work  done 
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under  a  building  contract  constitutes  an  election  of  remedies  and 
an  abandonment  of  relief  under  an  arbitration  clause  in  the  con- 
tract. If  the  contractor  has  two  or  more  claims  against  the  owner 
arising  out  of  the  same  building  contract,  he  will  not  be  allowed 
to  abandon  his  right  to  arbitration  in  respect  to  some  of  these 
while  he  insists  upon  it  in  respect  to  others.  Matter  of  Young  v. 
Crescent  Development  Co.,  240  N.  Y.  244,  reversing  212  App.  Div. 
805,  207  N.  Y.  Supp.  941. 

The  failure  of  either  party  to  invoke  the  benefit  of  the  Arbitra- 
tion Law,  in  the  absence  of  a  stipulation  in  an  arbitration  clause 
in  the  contract  to  the  effect  that  no  right  of  action  should  accrue 
until  after  the  submission  of  a  dispute  arising  under  the  contract 
to  arbitration,  bars  a  party  from  asserting  that  the  action  is  not 
maintainable,  since  by  not  insisting  upon  any  right  of  arbitration 
which  he  may  have  had  prior  to  the  trial,  he  must  be  considered  to 
have  waived  it.  Samuels  v.  Samis,  124  Misc.  35,  207  N.  Y.  Supp. 
249. 

A  party  to  an  arbitration  agreement  may  waive  his  right  there- 
under, and  refusal  by  him  to  arbitrate  upon  demand  duly  made 
by  the  other  side  constitutes  such  a  waiver.  Nagy  v.  Areas  Brass 
and  Iron  Company,  Inc.,  242  N.  Y.  97,  affirming  213  App.  Div. 
830,  209  N.  Y.  Supp.  884. 

The  right  of  a  petitioner  to  compel  arbitration  under  the  terms 
of  a  contract  is  waived,  where  is  appears  that  in  an  action  against 
it  to  recover  on  the  contract  it  interposed  an  answer  in  which  it 
did  not  assert  its  right  to  arbitration,  and  where  it  appears  that 
instead  of  answering  an  amended  complaint  which  pleaded  the 
same  cause  of  action,  it  demanded  that  the  matters  in  controversy 
be  submitted  to  arbitration,  especially  where  such  demand  was 
made  nearly  three  years  after  the  action  was  commenced.  Matter 
of  Bauer  Co.,  206  App.  Div.  423,  201  N.  Y.  Supp.  438. 

While  an  agreement  to  arbitrate  is  not  a  proper  answer  by  way 
of  a  counterclaim  to  an  action,  such  a  counterclaim  is,  neverthe- 
less, an  assertion  of  the  right  to  arbitrate  and  does  not  constitute 
a  waiver  of  the  right  to  demand  arbitration  and  a  stay  of  the 
action.    Matter  of  Hosiery  Mfrs.  Corp.  v.  Goldston,  238  N.  Y.  22. 
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ARTICLE  L 

Examination,  admission  and  registration. 

B.  Appellate  DiTision  and  rules. 

1.  Judiciary  Law,  §  88,  subd.  1. 
0.  State  board  of  law  examiners. 

1.  Judiciary  Law,  §  460.    Examination  and  admission  of  attorneys. 

3.  Judiciary  Law,   §   56.     Appointment   and  compensation   of   state   board   of 
law  examiners. 

ARTICLE  II. 

Duties  and  liabilities. 

O.  Disqualification  in  certain  eases. 
G.  Liability  for  unsMUfuIness. 

ARTICLE  III. 

Enforcement  of  lien. 

A.  Nature  and  kinds  of  attorneys'  liens. 

2.  Two  kinds  of  liens. 

B,  Statutory  Uen  under  Judiciary  Law,  section  475. 

2.  To  what  lien  attaches. 

3.  Effect  of  settlement  without  consent  of  attorney. 
5.  Substitution  of  attorneys. 

7.  Priority  of  liens.  ■, 

8.  Loss  of  lien. 

0.  Enforcement  of  lien  upon  petition. 

1.  In  general. 

2.  Nature  of  proceeding. 

D.  Enforcement  by  action  in  equity. 

ARTICLE  IV. 

Summary  proceedings  against  attorneys. 

A.  General  power  of  court. 

1.  In  general. 

C.  Procedure. 

ARTICLE  V. 

Substitution  of  attorneys. 

B.  Grounds  for  substitution  of  attorneys. 

1.  Rules  of  Civil  Practice,  Rule  56.    Substitution  of  attorney. 

2.  Without  cause. 

ARTICLE  VI. 

Suspension  and  disbarment. 

A.  Statutory  provisions.  ' 

1.  Judiciary  Law,  §  88. 

B.  Grounds  for  diieipUnary  action, 

1.  In  general. 

2.  Acts  outside  of  profession. 

3.  Conviction  of  crime. 

4.  Conversion  of  client 'a  money. 
6.  Deceiving  client. 
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7.  Deceiving  court. 
10.  Permitting  or  advising  client  to  do  unlawful  acta. 
13.  Forgery. 

16.  Divorce  matters. 

17.  Neglect  of  client's  interests. 

19.  Advertising  or  soliciting. 

20.  Collection  agency. 

22.  Fraudulent   admission  to  practice. 

23.  Miscellaneous  grounds  for  discipline. 
C.  Procedure,  punishment,  etc. 

ARTICLE  I. 

EXAMINATION,  ADMISSION  AND  REGISTRATION. 

B.  Appellate  Division  and  rules. 
1.  Judiciary  Law,  §  88,  subd.  1. 

1.  Upon  the  state  board  of  law  examiners  certifying  that  a  person  has  passed  the 
required  examination,  or  that  the  examination  has  been  dispensed  with,  the  appellate 
division  of  the  supreme  court  in  the  department  in  which  such  person  shall  have 
resided  for  at  least  six  months  prior  to  such  application,  if  it  shall  be  satisfied  that 
such  person  possesses  the  character  and  general  fitness  requisite  for  an  attorney  and 
counsellor-at-law,  shall  admit  him  to  practice  as  such  attorney  and  counsellor-at-law 
in  all  the  courts  of  this  state.  The  members  of  the  committee  appointed  to  the  rules 
of  civil  practice  by  the  appellate  division  in  each  department  to  investigate  the 
character  and  fitness  of  applicants  for  admission  to  the  bar,  shall  be  entitled  to  their 
necessary  traveling,  hotel  and  other  expenses,  incurred  in  the  performance  of  their 
duties,  payable  by  the  state  out  of  moneys  appropriated  therefor,  upon  certificate  of 
the  presiding  justice  of  the  appellate  division  by  which  such  committee  is  appointed. 

The  committee  on  character  and  fitness  appointed  pursuant  to  the  rules  of  civil 
practice  by  the  appellate  division  of  the  supreme  court  in  the  first  judicial  department 
and  the  committee  on  character  and  fitness  appointed  pursuant  to  the  rules  of  civil 
practice  by  the  appellate  division  of  the  supreme  court  of  the  second  judicial  depart- 
ment, may  each,  with  the  written  consent  of  the  justices  of  each  of  such  appellate 
divisions,  or  a  majority  of  such  justices  acting  for  their  respective  appellate  divisions, 
from  time  to  time,  appoint  and  remove  a  secretary,  stenographers  and  assistants,  and 
procure  a  suitable  office  for  each  committee,  properly  furnished  and  equipped  and  all 
books,  stationery,  blanks,  postal  cards,  expressage  and  postage  stamps,  as  shall  be 
required  for  the  proper  performance  of  the  duties  of  each  such  committee. 

The  salaries  of  such  secretary,  stenographers  and  assistants  shall  be  fixed  for 
each  department  by  the  justices  of  the  appellate  division  in  each  department  or  a 
majority  of  them  in  each  department. 

The  salaries  of  such  secretary,  stenographers  and  assistants  and  the  necessary 
expenses  under  the  terms  of  this  act  in  the  first  judicial  department,  shall,  in  the  said 
first  judicial  department,  be  paid  by  the  comptroller  of  the  city  of  New  York.  If 
money  be  not  available  for  the  payment  of  the  salaries  and  expenses  authorized  herein- 
before by  this  section,  the  comptroller  of  the  said  city  of  New  Tork  shall  cause  special 
revenue  bonds  or  certificates  of  indebtedness  to  be  issued  to  provide  the  necessary 
funds  therefor. 

The  salaries  of  such  secretary,  stenographers  and  assistants  and  the  necessary 
expenses  under  the  terms  of  this  act  in  the  second  judicial  department  shall  be  payable 
by  the  comptroller  of  the  state  out  of  moneys  appropriated  therefor,  upon  the  cer- 
tification  of   the   presiding   justice   of   the   said   appellats   division.     To   provide   the 
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money  necessary  therefor,  the  comptroller  of  the  state  shall  annually  apportion  a 
sum  equal  to  the  total  amount  of  salaries  and  expenses,  as  fixed  by  the  justices  of 
the  appellate  division  of  the  second  department,  or  a  majority  of  them,  and  certified 
by  the  presiding  justice  of  the  said  appellate  division,  among  the  counties  composing 
the  second  judicial  department  and  cause  the  same  to  be  levied  and  collected  on  the 
real  and  personal  property  in  said  counties  in  the  same  manner  in  which  state  taxes 
are  levied  and  collected. 

The  sum  of  twelve  thousand  dollars  ($12,000),  or  so  much  thereof,  as  may  be 
necessary  for  the  committee  in  the  second  judicial  department,  is  hereby  appropriated 
for  the  purpose  of  this  act,  payable  by  the  treasurer  on  the  warrant  of  the  comptroller 
on  the  certification  of  the  presiding  justice  of  the  appellate  division,  second  judicial 
department,  as  provided  by  this  act.  (Amended  by  Chapter  339,  Laws  of  1922  and 
^apter  236,  Laws  of  1925.) 

C.  state  board  of  law  examiners. 
1.  Judiciary  Law,  §  460.    Examination  and  admission  of  attorneys. 

A  citizen  of  the  state,  or  any  resident  native  born  Filipino,  of  full  age,  applying 
to  be  admitted  to  practice  as  an  attorney  or  counsellor  in  the  courts  of  record  of  the 
state,  must  be  examined  and  licensed  to  practice  as  prescribed  in  this  chapter. 
(Amended  by  Chapter  802,  Laws  of  1930.) 

3.  Judiciary  Law,  §  56.    Appointment  and  compensation  of  state  board 
of  law  examinei^. 

The  members  of  the  state  board  of  law  examiners  shall  be  appointed  from  time  to 
time,  by  the  court  of  appeals,  as  provided  in  section  four  hundred  and  sixty-one  of 
this  chapter.  The  court  of  appeals  shall  fix  the  compensation  of  the  members  of  the 
said  board;  and  may  provide  and  furnish  proper  and  suitable  quarters  for  said  board 
in  the  court  of  appeals  hall  or  authorize  it  to  procure  the  same  elsewhere  in  the  city 
of  Albany;  and  may  authorize  said  board  to  appoint  and  remove  a  clerk,  a  stenographer 
and  other  necessary  employees  whose  compensation  shall  be  fixed  by  the  court.  All 
Bueh  compensation  and  expenses  shall  be  paid  by  order  of  the  court  out  of  the  receipts 
of  said  board  from  fees  collected  to  cover  the  cost  of  examinations  for  admission  to 
practice  as  hereinafter  provided.     (Amended  by  Chapter  63,  Laws  of  1923.) 


ARTICLE  II. 

DUTIES  AND  LIABILITIES. 

C.  Disqualification  in  certain  cases. 

Section  18  of  the  Judiciary  Law  which  prohibits  a  judge  from 
acting  as  attorney  and  counsellor  in  a  matter  which  has  been  be- 
fore him  in  his  official  character,  does  not  prohibit  a  judge  from 
acting  in  such  a  proceeding  after  he  leaves  the  bench.  Hence  a 
former  surrogate  may  act  as  counsel  in  proceedings  to  probate  a 
will,  although  the  same  will  was  before  him  in  his  official  capacity 
while  he  was  surrogate.  Matter  of  Wheeloclt,  205  App.  Div.  654, 
200  N.  Y.  Supp.  157. 
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G.  Liability  for  nnskillf ulness. 

It  is  the  duty  of  an  attorney  who  undertakes  for  a  client  to  draw 
chattel  mortgages  on  property  located  in  another  state,  to  so 
prepare  the  documents  that  they  are  valid  and  effective  liens  upon 
the  property  where  located,  and  if  by  reason  of  his  lack  of  com- 
pliance with  the  simple  statutory  requirements  of  the  foreign 
jurisdiction,  the  documents  have  no  legal  potency,  there  is  such 
a  negligent  discharge  of  his  duty  to  his  client  as  renders  him 
liable  for  loss  sustained  by  reason  of  such  negligence ;  the  attorney 
cannot  defend  on  the  theory  that  he  is  not  supposed  to  know  the 
law  of  a  foreign  state.  Degen  v.  Steinbrink,  202  App.  Div.  477, 
195  N.  Y.  Supp.  810,  affirmed  236  N.  Y.  669. 

In  Wilderman  v.  Wachtell,  149  Misc.  623,  267  N.  Y.  Supp.  840, 
affirmed  241  App.  Div.  812,  a  negative  holding  was  rendered  upon 
the  question  whether  a  lawyer  in  New  York  who  retains  with  due 
care  an  attorney  in  a  foreign  jurisdiction  to  take  care  of  pro- 
cedural matters  in  a  foreign  state,  becomes  ipso  facto  liable  for 
any  negligence  of  the  foreign  attorney  even  though  the  client  has 
been  informed  of  the  necessity  and  reason  for  the  retainer  and 
has  approved  the  course  and  choice  of  attorney. 

ARTICLE  III. 

ENFORCEMENT  OF  LIEN. 

A.  Nature  and  kinds  of  attorneys'  liens. 

In  order  to  secure  to  an  attorney  payment  for  past  services  an 
attorney  has  two  kinds  of  lien — a  general  Hen  for  the  entire  bal- 
ance of  account  on  all  papers,  securities  or  moneys  belonging  to 
his  client  which  came  into  his  possession,  and  a  charging  lien  for  ' 
services  rendered  in  a  particular  action  or  proceeding  upon  his 
client's  cause  of  action.  The  general  or  retaining  lien  is  depend- 
ent upon  possession;  the  charging  lien  was  created  to  "save  the 
attorney's  rights  where  he  had  been  unable  to  get  possession." 
Robinson  v.  Rogers,  237  N.  Y.  467. 

When  the  legislature  has  enlarged  and  defined  a  common  law 
lien,  its  definition  supersedes  the  definition  of  the  courts,  and 
thereafter  the  exercise  of  the  powers  of  the  courts  in  respect  to 
such  lien  must  be  consistent  with  the  legislative  definition.  "Where, 
therefore,  by  virtue  of  the  statute  an  attorney  has  a  lien  on  the 
proceeds  of  a  settlement  arranged  by  the  parties  to  an  action,  the 
court  may,  under  the  statute,  "determine  and  enforce  the  lien," 
but  they  cannot  declare  that  the  attorney's  rights  might  be  ade- 
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quately  protected  by  other  security,  and,  therefore,  no  lien  shall 
exist.    Robinson  v.  Rogers,  237  N.  Y.  467. 

"Where,  as  the  result  of  an  action,  the  equity  of  redemption  in 
real  property  and  not  the  property  itself  has  been  obtained  for 
the  plaintiff  through  her  attorney's  services,  the  attorney's  lien 
attaches  only  to  such  recovery,  i.  e.,  the  property  subject  to  a  pay- 
ment to  the  defendants  of  the  amount  due  to  them.  If  the  client 
desires  to  borrow  the  money  to  pay  the  defendant's  claim  upon  the 
security  of  that  property,  she  has  the  right  to  do  so  because  such 
a  loan  would  in  no  wise  alter  the  attorney's  lien.  If  the  lender 
for  his  own  greater  protection  requires  a  subordination  agree- 
ment from  the  attorney,  the  court  would  have  the  power  to  compel 
the  execution  of  such  an  agreement  upon  proper  terms  that  would 
still  keep  alive  and  protect  the  attorney's  lien  upon  the  equity  of 
redemption,  but  it  could  not  order  the  attorney  to  deliver  up 
papers  on  which  he  had  a, retaining  lien  for  all  his  charges  in  this 
particular  action,  nor  could  it  substitute  for  his  charging  lien  other 
security  in  the  form  of  a  bond.    Robinson  v.  Rogers,  237  N.  Y.  467. 

2.  Two  kinds  of  liens. 

There  can  be  no  retaining  lien  unless  the  property  to  which  it  is 
to  attach  is  in  the  hands  of  the  attorney  nor  is  a  charging  lien 
given  to  advisory  counsel ;  it  is  confined  to  the  attorney  of  record. 
Matter  of  Sebring,  238  App.  Div.  281,  264  N.  Y.  Supp.  379. 

While  the  court  would  have  no  power  to  substitute  for  a  charg- 
ing lien  other  security,  and  thereby  release  the  lien,  that  is  not 
true  of  a  retaining  lien.  The  retaining  lien  is  a  creature  of  the 
common  law  and  not  the  statute.  It  has  long  been  the  practice 
to  order  an  attorney  to  release  his  retaining  or  general  lien  upon 
papers  and  property  in  his  hands,  and  to  turn  them  over  to  his 
client  upon  the  latter 's  giving  a  bond  in  a  sufficient  sum  to  pay 
whatever  amount  it  might  eventually  be  determined  the  client  owed 
his  attorney.  Matter  of  Makamas,  238  App.  Div.  534,  265  N.  Y. 
Supp.  515. 

B.  Statutory  lien  under  Judiciary  Law,  section  475. 

The  attorneys  for  the  wife  have  no  enforcible  lien  against  the 
husband  for  counsel  fees  after  the  parties  have  become  reconciled 
and  the  action  thereby  settled.  ConUin  v.  Conklin,  201  App.  Div. 
170, 194  N.  Y.  Supp.  685,  affirmed  234  N.  Y.  546. 

The  lien  of  an  attorney  is  not  cut  off  by  a  public  sale  of  his 
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client's  cause  of  action.  Hamilton  v.  Bauber,  121  Misc.  379,  201 
N.  Y.  Supp.  101. 

As  a  general  rule  a  charging  lien  cannot  be  asserted  in  a  second 
action  for  services  rendered  in  a  prior  separate  action,  but  this 
rule  is  not  applicable  where  the  second  action  is  a  logical  conse- 
quence of  the  prior  action.  Thus  in  an  action  on  an  undertaking 
given  on  the  issuance  of  an  order  of  arrest,  an  attorney  is  entitled 
to  a  charging  lien  for  his  fees  in  the  prior  action  in  which  the 
order  of  arrest  was  vacated.  Matter  of  Falk,  128  Misc.  856,  220 
N.  Y.  Supp.  224. 

An  agreement  by  the  person  liable  for  negligently  injuring  an- 
other, made  at  the  time  the  person  so  liable  settled  the  claim 
directly  with  the  person  injured,  who,  at  that  time  was  represented 
by  a  firm  of  attorneys,  by  which  the  person  liable  agreed  to  save 
the  injured  person  harmless  from  any  legal  lien  that  the  attorneys 
might  have  against  her  for  services  arising  out  of  the  case,  cannot 
'be  made  the  basis  of  an  action  by  the  attorneys  to  recover  from 
the  person  liable  for  the  negligence  one-half  of  the  settlement, 
which  amount  the  attorneys  were  to  receive  from  their  client  for 
their  services.  The  agreement  was  merely  a  contract  of  indemnity 
for  the  protection  of  the  injured  person  against  any  claim  that 
the  attorneys  might  have  against  her,  and  was  not  one  made  for 
the  benefit  of  the  attorneys  on  which  they  might  sue  under  well- 
recognized  principles  of  law.  Leary  v.  New  York  Central  Railroad 
Co.,  212  App.  Div.  689,  209  N.  Y.  Supp.  575. 

A  contract  of  retainer  between  an  attorney  and  his  client,  by 
which  the  client  agreed  to  pay  the  attorney,  in  the  event  the  cause 
of  action  was  settled  by  the  client  without  the  knowledge  or  con- 
sent of  the  attorney,  fifty  per  cent  of  the  amount  received  in  such 
settlement,  and  further  provided  that  if  the  client  settled  the 
cause  of  action  without  the  knowledge  or  consent  of  his  attorney, 
and  the  party  liable  agreed  that  it  would  pay  for  the  services  of 
the  attorney,  then  the  attorney  should  receive  an  amount  equal  to 
that  paid  the  client  plus  costs,  is,  as  to  the  last  provision,  void  as 
against  public  policy,  and  unenforcible.  However,  a  provision  in 
said  contract  of  retainer  to  the  effect  that  the  client  agrees  to  pay 
the  attorney  twenty-five  per  cent  of  the  amount  received  in  settle- 
ment before  any  testimony  is  taken,  or  before  the  case  goes  upon 
the  "ready"  calendar,  is  enforcible.  Ward  v.  Orsini,  125  Misc. 
407,  211  N.  Y.  Supp.  249,  affirmed  215  App.  Div.  795,  213  N.  Y. 
Supp.  932. 
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2.  To  what  lien  attaches. 

An  attorney's  lien  attaches  to  the  proceeds  of  the  judgment 
under  section  475  of  the  Judiciary  Law  and  costs  taxed  as  print- 
ing disbursements  constitute  part  of  the  judgment.  Gotham  Music 
Service,  Inc.  v.  Denton  S  Raskins  M.  Pub.  Co.,  237  App.  Div.  78, 
260  N.  Y.  Supp.  312.  Such  a  lien  is  confined  to  actions  or  special 
proceedings  brought  in  the  courts  of  this  state  and  do  not  include 
those  instituted  in  the  courts  of  foreign  jurisdiction  or  matters 
brought  before  government  officials,  commissions  or  other  tribu- 
nals. It  does  not  attach  to  a  refund  of  money  paid  for  taxes  in 
the  custody  or  under  the  control  of  the  federal  government  or 
proceeds  of  an  award  not  subject  to  the  jurisdiction  of  the  courts 
of  this  state.  Matter  of  Albrecht,  225  App.  Div.  432,  affirmed  253 
N.  Y.  537.  In  Matter  of  Ahruszo,  139  Misc.  559,  249  N.  Y.  Supp. 
72,  Surrogate  Wingate  lays  down  the  rule  that  attorneys'  charg- 
ing liens  accrue  in  proceedings  in  probate. 

3.  Effect  of  settlement  without  consent  of  attorney. 

Payment  to  plaintiff  of  a  judgment  by  defendant  without  the 
knowledge  or  consent  of  plaintiff's  attorney  when  done  not  in 
good  faith  is  at  defendant's  risk  and  peril  not  affecting  in  the 
least  the  discharge  of  the  lien  of  plaintiff's  attorney  who  is  enti- 
tled to  vacate  the  satisfaction  of  the  judgment  and  to  issue  execu- 
tion of  his  lien.  Neier  v.  Droesch  Realty  Corp.,  232  App.  Div. 
534,  250  N.  Y.  Supp.  535,  affirmed  257  N.  Y.  550,  citing  Peri  v. 
N.  Y.  C.  R.  R.  Co.,  152  N.  Y.  521.  In  good  faith,  however,  a  client 
may  settle  before  or  after  judgment,  the  lien  of  his  attorney  being 
subordinate  to  his  control  of  the  judgment.  The  attorney,  how- 
ever, may  follow  the  proceeds  to  enforce  his  lien.  Matter  of  Levy, 
249  N.  Y.  168. 

5.  Substitution  of  attorneys. 

An  attorney  need  not  await  the  outcome  of  the  litigation  from 
which  he  has  been  displaced  before  seeking  the  fixation  of  the 
amount  of  his  lien  and  his  contract  of  retainer  when  cancelled 
no  longer  serves  to  establish  conclusively  his  compensation  but 
may  be  considered  as  pertinent  to  a  recovery  in  quantum  meruit. 
Matter  of  Tillman,  259  N.  Y.  133.  In  Matter  of  Lydig,  262  N.  Y. 
408,  the  Court  of  Appeals  points  out  that  a  client  has  an  absolute 
right  to  discharge  his  attorney  with  or  without  cause  at  any  time 
but  that  an  order  of  substitution,  while  necessarily  granted  when- 
ever applied  for,  is  to  be  made  without  prejudice  to  or  interfer- 
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ence  with  any  lien  accruing  to  the  attorney,  A  motion,  however, 
to  compel  an  attorney  to  turn  over  papers  to  a  substituted  attorney 
will  not  be  entertained  in  the  Court  of  Appeals  but  must  be  made 
in  the  court  of  original  jurisdiction. 

7.  Priority  of  liens. 

An  attorney's  lien  arises  out  of  a  contract  of  retainer  entered 
into  prior  to  assignments  and  bankruptcy  proceedings  affecting 
the  award  take  priority  over  such  assignee  and  the  trustee.  Matter 
of  Swarts  v.  City  of  Utica,  223  App.  Div.  506,  228  N.  Y.  Supp.  660. 

8.  Loss  of  lien. 

An  unqualified  withdrawal  from  litigation  by  an  attorney  oper- 
ates as  matter  of  law  as  a  forfeiture  of  his  inchoate  right  of  lien. 
Eisenherg  v.  Brand,  144  Misc.  878. 

C.  Enforcement  of  lien  upon  petition. 

An  action  to  foreclose  an  attorney's  lien  is  one  affecting  specific 
property  within  the  jurisdiction  and  control  of  the  court;  and  it 
is,  therefore,  an  action  in  rem.  McKennell  v.  Payne,  197  App, 
Div.  340, 189  N.  Y.  Supp.  7. 

The  Surrogate 's  Court  has  no  jurisdiction  of  a  proceeding  insti- 
tuted by  an  attorney  to  compel  an  ancillary  executor  to  pay  him 
out  of  the  assets  of  the  estate,  the  value  of  the  services  rendered 
by  him  for  a  temporary  administrator.  Matter  of  Connell,  196 
App.  Div.  639, 188  N.  Y.  Supp.  373. 

Although  an  attorney  may  have  no  lien  under  section  475  of  the 
Judiciary  Law,  the  surrogate  has  jurisdiction  upon  his  petition 
to  determine  the  value  of  professional  services  rendered  by  him 
to  the  representative  of  an  estate  as  such,  and  to  direct  the  pay- 
ment thereof.  Matter  of  Shipman,  116  Misc.  405,  189  N.  Y.  Supp, 
894,  affirmed  200  App.  Div.  860,  896,  192  N.  Y.  Supp.  950,  affirmed 
234  N.  Y.  499. 

1.  In  general. 

By  the  provisions  of  section  475  of  the  Judiciary  Law  an  attor- 
ney is  furnished  an  additional  advantage  of  recovering  for  services 
by  the  summary  method  of  petition  provided  the  fund  which  has 
resulted  from  his  services  is  within  the  jurisdiction  of  the  court. 
Matter  of  Chorosh  v.  Woodhury,  135  Misc.  910,  240  N.  Y  Supp 
157. 

Enforcement  of  an  attorney's  lien  upon  petition  by  motion  is 
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a  "special  proceeding."  {Matter  of  Podell,  138  Misc.  6;  1  Car- 
mody  N.  Y.  Prac,  §  234,  p.  332.)  Since  the  statute  authorizing 
the  proceeding  does  not  specify  the  particular  manner  in  which 
the  proceeding  must  be  prosecuted,  it  should  proceed  according 
to  the  law  and  practice  of  the  court  in  which  it  is  instituted. 
(Matter  of  Eno,  111  Misc.  69.)  Service  must  be  made  upon  the 
party  proceeded  against  in  the  same  manner  as  in  Smith  v.  First 
National  Bank  of  Albany  (103  Misc.  274).  (See,  also,  Rules  Civ. 
Prac,  rule  21.)  An  examination  of  the  papers  on  this  motion 
fails  to  disclose  any  affidavit  of  service  of  the  petition  and  notice 
thereof  upon  the  defendant  in  the  former  action  in  person.  The 
service  upon  the  attorney  for  the  defendant  in  the  former  action 
is  insufficient.    Entenberg  v.  Goodman,  153  Misc.  205. 

2.  Nature  of  proceeding. 

Section  475  of  the  Judiciary  Law  does  not  justify  the  entry  of 
a  personal  judgment.  Booth  v.  Kingsland  Ave.  Building  Assoc, 
18  App.  Div.  407;  Ward  v.  Ward,  67  App.  Div.  121;  Matter  of 
Cartier  v.  8pooner,  118  App.  Div.  342. 

A  proceeding  to  enforce  an  attorney's  lien  is  not  a  motion  in  an 
action  but  is  a  special  proceeding  (Peri  v.  N.  Y.  C.  R.  R.  Co.,  152 
N.  Y.  521;  Matter  of  Cartier  v.  Spooner,  118  App.  Div.  342)  and 
the  party  proceeded  against  has  the  right  to  interpose  any  de- 
fenses available  to  him  in  an  equitable  action  (Fischer-Hansen  v. 
Brooklyn  Heights  B.  B.  Co.,  173  N.  Y.  492.)  Matter  of  Schneller, 
136  Misc.  84,  240  N.  Y.  Supp.  440,  affirmed  230  App.  Div.  710,  243 
N.  Y.  Supp.  875. 

The  court  is  without  authority  to  order  the  framing  of  issues 
for  trial  by  a  jury  in  a  special  proceeding  to  determine  and  enforce 
an  attorney's  lien  under  section  475  of  the  Judiciary  Law,  section 
430  of  the  Civil  Practice  Act  and  rule  157  of  the  Eules  of  Civil 
Practice  applying  in  their  provisions  only  to  actions.  Matter  of 
Podell,  138  Misc.  6,  245  N.  Y.  Supp.  28. 

D.  Enforcement  by  action  in  equity. 

An  action  in  equity  and  the  remedy  afforded  under  section  475 
of  the  Judiciary  Law  are  not  the  sole  remedies  for  the  protection 
of  the  attorney's  rights.  In  a  proper  case,  the  action  may  be  con- 
tinued, and  the  party  be  denied  the  right  of  discontinuance.  Frear 
V.  Lewis,  201  App.  Div.  660,  195  N.  Y.  Supp.  3. 

A  defendant  in  a  negligence  action  who  settles  with  the  plaintiff 
therein  is  conclusively  presumed  to  have  retained  in  its  actual 
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possession  enough  of  the  settlement  fund  to  meet  and  discharge 
the  statutory  lien  of  the  plaintiff's  attorney  for  a  contingent  fee. 
McKennell  v.  Payne,  197  App.  Div.  340,  189  N.  Y.  Supp.  7. 

In  an  action  to  foreclose  an  attorney's  lien  arising  under  a  New 
Jersey  statute  in  which  it  must  be  presumed  that  in  the  settlement 
by  his  client  of  a  claim  against  a  third  party  said  third  party  re- 
tained sufficient  money  to  cover  the  attorney's  contingent  fee,  and 
that  said  fund  is  within  this  state,  and  in  which  it  appears  that  the 
party  holding  the  same  was  served  personally  within  this  state, 
jurisdiction  is  acquired  of  the  client,  a  non-resident,  against  whom 
no  personal  claim  is  made,  by  service  of  the  summons  by  publica- 
tion.  McKennell  v.  Payne,  197  App.  Div.  340, 189  N.  Y.  Supp.  7. 

Where  a  railroad  company  paid  to  a  claimant  a  sum  of  money 
in  full  settlement  of  his  claim,  that  payment  presumptively  ended 
the  liability  of  the  railroad  company  and  fixed  the  basis  for  the 
computation  of  the  percentage  payable  to  claimant's  attorney 
under  a  contract  of  retainer  whereby  claimant  agreed  to  pay  to 
said  attorney  thirty-five  per  cent  of  any  amount  received  in  settle- 
ment. Where,  therefore,  the  railroad  company  agreed,  in  addition, 
to  pay  to  the  attorney  any  lien  which  the  latter  might  have  on 
account  of  the  action,  the  sum  thus  paid  to  the  attorney  does  not 
furnish  the  basis  for  an  additional  percentage  to  be  paid  by  the 
defendant.  The  sum  which  the  railroad  company  agreed  to  pay 
for  this  purpose  was  not  any  part  of  the  general  sum  ' '  recovered 
or  received. ' '  It  was  to  be  paid  for  the  purpose  of  discharging  the 
lien  on  that  sum  and  when  it  was  paid  it  discharged  the  lien  and 
did  become  the  basis  for  the  assertion  of  further  claims.  Ward  v. 
Donovan,  235  N.  Y.  240,  modifying  202  App.  Div.  65,  194  N.  Y. 
Supp.  273. 

Where  an  attorney  has  contracted  to  prosecute  a  cause  of  action 
for  a  client  and  in  consideration  thereof  the  client  has  agreed  that 
in  the  event  of  a  settlement  without  the  attorney's  consent,  if  the 
defendant  agrees  to  pay  for  the  services  of  said  attorney,  the 
amount  to  be  paid  him  shall  be  equal  to  the  amount  paid  to  the 
client,  and  thereafter  such  a  settlement  was  made,  in  an  action  to 
enforce  the  attorney's  lien  the  basic  question  is  whether  under  all 
the  circumstances  of  the  case  the  attorney  by  his  contract  obtained 
an  undue  advantage  over  his  client  as  applied  to  the  settlement 
made.  The  agreement  is  not  on  its  face  unconscionable;  and 
where  the  defendant,  in  the  action  to  enforce  the  lien,  offered  no 
evidence  as  to  the  nature  of  the  claim  or  the  value  of  the  services 
rendered  by  the  attorney  to  his  client  and  the  trial  court  has  made 
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no  finding  that  the  compensation  demanded  is  extortionate  or 
excessive,  or  out  of  proportion  to  the  value  of  the  services,  plain- 
tiff is  entitled  to  recover  the  amount  of  his  claim.  Such  a  contract 
does  not  hinder  a  settlement,  for  it  is  always  open  to  the  settler  to 
defend  itself  from  extortion  on  the  part  of  the  attorney.  Ward  v. 
Orsini,  243  N.  Y.  123,  modifying  215  App.  Div.  795,  213  N.  Y. 
Supp.  932. 

Under  section  475  of  the  Judiciary  Law  a  charging  lien  in  favor 
of  an  attorney  attaches  to  a  verdict,  report,  decision,  judgment  or 
final  order  in  favor  of  his  client  or  his  client's  cause  of  action, 
claim,  or  counterclaim.  Where  there  has  been  no  judgment  or 
final  order,  verdict,  report  or  decision  in  the  client's  favor  on  a 
bond  given  by  a  surety  company  no  charging  lien  has  attached  and 
the  court  has  no  power  to  determine  the  lien.  Matter  of  Anderson 
V.  U.  S.  Fidelity  S  Guarantee  Co.,  238  App.  Div.  48,  263  N.  Y. 
Supp.  338. 

In  Matter  of  F-alk,  128  Misc.  856,  220  N.  Y.  Supp.  224,  the  attor- 
neys had  successfully  represented  one  Bond  in  an  action  against 
him  which  resulted  in  the  dismissal  of  the  complaint  and  the 
vacating  of  an  order  of  arrest.  Bond  recovered  a  judgment  against 
the  National  Surety  Company  upon  an  undertaking  given  in  that 
action  which  included  an  allowance  of  $750  for  attorneys'  fees. 
The  question  presented  was  whether  the  attorneys  had  a  lien  upon 
the  judgment  recovered  against  the  Surety  Company  which  was 
superior  to  that  of  a  receiver  in  supplementary  proceedings  ap- 
pointed upon  a  judgment  recovered  against  Bond  in  another 
action.  The  court  held  that  the  attorneys  were  equitable  assignees 
of  so  much  of  the  judgment  against  the  Surety  Company  as  covered 
their  fees. 

ARTICLE  IV. 

SUMMARY  PROCEEDINGS  AGAINST  ATTORNEYS. 

A.  General  power  of  court. 

An  application  for  summary  relief  against  an  attorney  is  not  a 
matter  of  right,  but  is  an  application  which  is  addressed  to  the 
discretion  of  the  court.  Gross  v.  Vogel,  196  App.  Div.  358,  187 
N.  Y.  Supp.  660. 

An  attorney  should  not  be  subjected  to  a  summary  process 
except  in  a  plain  case  where  he  has  violated  his  professional  duty 
and  acted  in  bad  faith.  If  the  matter  is  one  of  doubtful  right,  the 
client  should  be  left  to  the  assertion  of  that  right  in  an  ordinary 
action.    Gross  v.  Vogel,  196  App.  Div.  358,  187  N.  Y.  Supp.  660. 
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The  remedy  by  summary  proceeding  against  an  attorney  has 
for  its  basis  the  retention  of  money  by  the  attorney  that  justly 
belongs  to  the  client.  The  remedy  rests  upon  misconduct  clearly 
established  on  the  part  of  the  attorney  in  retaining  the  client's 
money.  In  all  cases  the  client  has  relief  in  the  ordinary  tribunal 
for  the  determination  of  legal  controversies,  and  where  his  right 
to  have  a  summary  order  can  reasonably  be  questioned  he  must  be 
referred  to  the  ordinary  remedies.  Matter  of  Bailey  v.  Ruther- 
ford, 242  N.  Y.  220,  modifying  213  App.  Div.  858. 

In  a  summary  proceeding  to  compel  an  attorney  to  pay  over 
money  belonging  to  his  client,  it  appeared  that  the  client  employed 
the  attorney  to  enforce  a  claim  against  a  third  party,  a  judgment 
was  obtained  in  this  state,  which  could  not  be  collected  and,  assets 
having  been  located  in  a  foreign  state,  the  attorney  was  authorized 
to  employ  an  attorney  in  the  state  to  collect  the  judgment,  which 
he  did  in  full,  remitting  the  balance  after  deducting  his  fee  to  the 
attorney.  The  question  litigated  was  whether  such  charge  was 
excessive,  and  the  referee  erroneously  directed  the  attorney  to 
account  for  an  amount  in  excess  of  what  he  held  to  be  a  fair  fee. 
As  between  the  attorney  and  the  foreign  attorney  the  amount  due 
cannot  be  determined  in  this  proceeding,  and  the  attorney  never 
having  had  in  his  possession  the  amount  retained  by  the  foreign 
attorney,  it  would  be  extending  summary  relief  beyond  its  defined 
limits  to  hold  him  responsible  therefor.  Matter  of  Bailey  v. 
Rutherford,  242  N.  T.  220,  modifying  213  App.  Div.  858. 

While  ordinarily  the  court  will  not  entertain  a  summary  pro- 
ceeding to  test  the  fairness  of  the  contract  between  an  attorney 
and  a  client,  but  will  remit  the  client  to  his  remedy  at  law,  yet  the 
power  to  do  so  unquestionably  exists.  Matter  of  Bucken  v.  Busch, 
203  App.  Div.  717,  196  N.  Y.  Supp.  769. 

The  courts  will  entertain  a  summary  proceeding  instituted  by  a 
client  to  compel  an  attorney  to  return  to  the  client  money  paid  to 
him  as  a  fee,  where  it  appears  that  the  client  was  charged  with 
felonious  assault,  but  the  magistrate  refused  to  entertain  that 
charge  and  held  him  on  a  charge  of  disorderly  conduct,  to  which  he 
pleaded  guilty  on  the  advice  of  his  attorney  and  was  fined  $10; 
that  the  attorney  agreed  to  represent  him  for  $200,  but  when  he 
learned  that  the  client  had  $1,000  in  a  savings  bank,  he  increased 
his  charge  to  $550,  which  the  petitioner  paid  upon  the  representa- 
tion of  his  attorney  that  the  criminal  charge  was  very  serious. 
Matter  of  Bucken,  203  App.  Div.  717,  196  N.  Y.  Supp.  769. 

Summary  proceedings  to  compel  an  attorney  to  pay  over  money 
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to  his  client  are  not  maintainable  where  it  appears  that  the  peti- 
tioner and  a  third  person,  who  were  interested  in  a  corporation 
owning  a  restaurant,  sold  the  business,  by  a  sale  of  the  corporate 
stock,  at  a  loss ;  that  the  attorney  acted  in  that  transaction  as  the 
attorney  for  both  parties  and  upon  receiving  the  money  for  the 
sale  of  the  stock  turned  it  over  to  said  third  person  who  had  been 
the  president  of  the  corporation ;  and  that  sometime  thereafter  the 
petitioner,  not  being  able  to  agree  with  his  associate  as  to  the 
division  of  the  money,  made  a  demand  on  the  attorney  for  what 
he  conceived  to  be  his  share  of  the  proceeds.  Gross  v.  Vogel,  196 
App.  Div.  358, 187  N.  Y.  Supp.  660. 

While  attorneys  at  law  are  privileged  to  make  contracts  with 
their  clients  for  remuneration  for  services,  yet  the  court  is  vested 
with  a  supervisory  control  over  its  officers  and  is  authorized  to 
investigate  dealings  between  those  officers  and  their  clients  to 
see  that  the  conduct  of  its  officers  is  fair,  honest  and  straight- 
forward and  that  clients  are  neither  deceived  nor  defrauded  in 
their  relations  with  their  attorneys,  and  while  the  court  does  not 
summarily  or  by  disciplinary  proceedings  investigate  ordinary 
business  contracts  made  by  attorneys,  yet  when  the  basis  of  the 
contract  is  the  professional  relation  of  attorney  and  client,  its 
jurisdiction  is  plenary  and  ample.  Matter  of  Levinson,  197  App. 
Div.  46,  188  N.  Y.  Supp.  730. 

1.  In  general. 

Where  attorneys  receive  money  for  their  clients  as  in  Matter 
of  Anderson  (136  Misc.  110,  232  App.  Div.  704,  257  N.  Y.  592), 
the  power  of  the  courts  to  make  formal  orders  directing  them  to 
turn  over  moneys  received  by  them  for  their  clients  is  unques- 
tioned. (Schell  V.  Mai/or,  128  N.  Y.  67 ;  Matter  of  Bailey  v.  Ruther- 
ford, 242  N.  Y.  220)  but  a  voluntary  payment  by  a  client  for  legal 
services  is  not  a  case  in  which  such  peremptory  order  should  be 
made.  The  rights  of  the  parties  should  be  litigated  in  the  ordinary 
way  (Matter  of  Jeffries,  219  N.  Y.  573).  Matter  of  Rosenberg, 
263  N.  Y.  357. 

0.  Procedure. 

In  proceedings  under  section  475  of  the  Judiciary  Law  by  a 
client  to  compel  an  attorney  to  pay  over  the  amount  retained  as 
fees  from  moneys  collected,  the  court  may  determine  the  reason- 
ableness of  the  fees,  or  it  may  submit  the  question  to  a  referee. 
Matter  of  Goldin  v.  Duncan,  216  App.  Div.  472,  215  N.  Y.  Supp. 
445. 
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ARTICLE  V. 

SUBSTITUTION  OF  ATTORNEYS. 

B.  Grounds  for  substitution  of  attorneys. 

1.  Rules  of  Civil  Practice,  Rule  56.    Substitution  of  attorney. 

An  attorney  of  record  for  an  adult  party  or  corporation  may  be  changed  by  filing 
with  the  clerk  of  the  court  in  which  action  or  proceeding  may  be  pending  of  a 
stipulation  in  writing  for  such  change  of  attorney,  signed  by  the  attorney  and  signed 
and  acknowledged  by  the  party.  The  making  and  filing  of  such  a  stipulation  shall 
have  the  same  effect  as  an  order  of  substitution.  An  attorney  may  also  be  changed 
by  order.     (Amended  April  9,  1929.) 

A  party  has  an  absolute  right  to  discharge  his  attorney,  with 
or  without  cause,  and  the  court  can  authorize  the  substitution  of 
a  new  attorney  on  such  terms  as  are  just.  Robinson  v.  Rogers,  237 
N.  Y.  467. 

2.  Without  cause. 

A  client  may  at  any  time  for  any  reason  which  seems  satisfac- 
tory to  him,  however  arbitrary,  discharge  his  attorney.  (Tenney 
V.  Berger,  93  N.  Y.  524,  529;  Matter  of  Dunn,  205  N.  Y.  398,  402; 
Matter  of  Paschal,  11  U.  S.  483,  496.)  Even  in  the  presence  of  a 
definite  agreement  the  client's  right  persists.  Cancellation  by 
him  cannot  constitute  a  breach  of  contract,  for  implied  in  every 
such  agreement  is  the  right  to  discharge.  {Martin  v.  Camp,  219 
N.  Y.  170 ;  Johnson  v.  Ravitch,  113  App.  Div.  810,  812.)  The  deci- 
sions in  this  state  rest  upon  the  familiar  principle  that  the  pecul- 
iar relationship  of  trust  and  confidence  which  ought  to  exist 
between  attorney  and  client  injects  into  the  contract  special  and 
unique  features.  "Whatever  may  be  the  law  in  other  jurisdictions, 
it  is  clearly  settled  in  New  York.    Matter  of  K rooks,  257  N.  Y.  329. 

ARTICLE  VI. 

SUSPENSION  AND  DISBARMENT. 

A.  Statutory  provisions. 
1.  Judiciary  Law,  §  88. 

5.  The  presiding  justice  of  the  appellate  division  to  which  charges  of  professional 
misconduct  against  an  attorney  and  counsellor  at  law  have  been  presented,  may  make 
an  order  directing  the  expenses  of  such  proceedings,  and  the  necessary  costs  and  dis- 
bursements of  the  petitioner  in  prosecuting  such  charges,  including  also  in  a  county 
wholly  within  a  city  or  in  a  county  having  a  population  of  over  four  hundred  thousand 
inhabitants,  the  expense  of  a  preliminary  investigation  in  relation  to  such  charges,  to 
be  paid  by  the  county  treasurer  of  a  county  vrithin  the  judicial  department,  which 
expenses  shall  be  a  charge  upon  such  county.     (Added  by  Chapter  132,  Laws  of  1933.) 

6.  Any  petitioner  or  respondent  in  a  disciplinary  proceeding  against  an  attorney 
or  counsellor-at-law  under  this  section,  including  a  bar  association  or  any  other  corpo- 
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ration  or  association,  shall  have  the  right  to  appeal  to  the  court  of  appeals  from  a 
final  order  of  any  appellate  division  in  such  proceeding  upon  questions  of  law  involved 
therein,  subject  to  the  limitations  prescribed  by  article  six,  section  seven,  of  the 
constitution  of  this  state. 

7.  No  objection  shall  be  taken  to  the  appointment  of  any  member  of  the  bar  to 
act  as  referee  or  judge  in  a  disciplinary  proceeding  under  this  section  on  the  ground 
that  he  is  a  member  of  a  bar  association  or  other  corporation  or  association  which  is 
the  petitioner  therein.     (Added  by  Chapter  400,  Laws  of  1933.) 

B.  Grounds  for  disciplinary  action. 

1.  In  general. 

There  is  no  Statute  of  Limitations  wMch  prevents  the  court 
from  taking  cognizance  of  unprofessional  conduct  on  the  part  of 
attorneys.  There  may  be  cases  in  which  a  charge  is  so  long  delayed 
as  to  impugn  the  good  faith  with  which  it  is  made  and  as  to  which 
a  belated  investigation  might  not  produce  a  just  result.  Matter  of 
Simpkins,  169  App.  Div.  632. 

Disciplinary  proceedings  may  be  maintained  against  an  attor- 
ney for  misconduct  notwithstanding  the  Statute  of  Limitations 
has  run  against  the  claim  of  the  client.  Matter  of  Cohalan,  241 
App.  Div.  17. 

2.  Acts  outside  of  profession. 

An  attorney  should  be  suspended  from  practice  for  one  year, 
where  it  appears  that  he  solicited  applications  for  bonds  and 
undertakings  as  agent  for  a  casualty  company  by  means  of  adver- 
tisements simulating  a  summons,  in  which  he  signed  his  name  as 
attorney  for  the  casualty  company;  and  that  he  insisted  in  these 
proceedings  that  in  sending  such  circulars  he  was  not  acting  as 
an  attorney  and  counsellor  at  law,  but  was  acting  the  same  as  any 
other  citizen  engaged  in  business,  and  that  he  should  not  be 
charged  in  his  official  capacity  as  attorney  at  law  for  acts  done  by 
him  in  his  individual  capacity  as  a  citizen.  Matter  of  Pouker,  203 
App.  Div.  520, 197  N.  Y.  Supp.  190. 

An  attorney  may  be  disciplined  for  misconduct  even  though  such 
misconduct  was  outside  and  not  a  part  of  his  professional  acts. 
Matter  of  Dolphin,  240  N.  Y.  89,  dismissing  appeal  208  App.  Div. 
223,  203  N.  Y.  Supp.  472. 

The  respondent,  a  justice  of  the  Municipal  Court  of  the  City  of 
New  York,  will  not  be  censured,  suspended  from  practice  or  dis- 
barred under  section  88  of  the  Judiciary  Law  for  ' '  conduct  preju- 
dicial to  to  the  administration  of  justice,"  for  acts  committed  by 
him  in  conducting  his  campaign  for  election  to  the  Supreme  Court 
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where  the  alleged  improper  conduct  consisted  in  printing  and  dis- 
tributing placards  that  depicted  the  respondent  as  protecting 
tenants  against  rent  profiteers,  and  appealed  to  the  passions  and 
prejudices  of  a  certain  class  of  the  community,  namely,  renters 
of  apartments  and  tenements,  for  votes  at  the  election.  "While 
such  conduct  on  the  part  of  the  candidate  for  a  judicial  office  is 
disapproved,  still  the  respondent's  appeal  to  the  electors  did  not 
relate  to  his  activities  as  a  lawyer,  but  entirely  to  his  conduct  as 
a  judge  on  the  bench.  Matter  of  Strahl,  201  App.  Div.  729,  195 
N.  Y.  Supp.  385. 

3.  Conviction  of  crime. 

An  attorney  convicted  of  a  felony,  ceases  to  be  an  attorney  or  to 
be  competent  to  practice  law  as  such  and  must  be  disbarred.  Mat- 
ter of  McCreery,  199  App.  Div.  899,  192  N.  Y.  Supp.  275. 

The  provisions  of  subdivision  3  of  section  88  of  the  Judiciary 
Law  are  mandatory  and  on  presentation  to  the  court  of  a  certified 
or  exemplified  copy  of  the  judgment  of  conviction,  the  court  is 
required  to  order  the  name  of  the  attorney  stricken  from  the  roll. 
The  irregularity  of  the  proceeding  which  resulted  in  the  convic- 
tion will  not  be  inquired  into.  Matter  of  AcJcerson,  218  App.  Div. 
388,  218  N.  Y.  Supp.  654. 

An  attorney  should  be  disbarred  under  section  477  of  the  Judi- 
ciary Law  and  his  name  stricken  from  the  roll  of  attorneys  under 
subdivision  3  of  section  88  thereof  on  the  ground  that  he  has  been 
convicted  of  a  felony,  where  it  appears  that  he  was  convicted  in 
New  Jersey  of  the  crime  of  assault  with  intent  to  carnally  abuse  a 
woman  child  under  the  age  of  sixteen,  characterized  there  as  a 
"high  misdemeanor"  and  punishable  by  a  fine  not  exceeding 
$3,000,  or  by  imprisonment  at  hard  labor  for  not  exceeding  twelve 
years  or  both.  Matter  of  Stein,  199  App  Div.  673,  191  N.  Y.  Supp. 
419. 

An  attorney  will  be  disbarred  following  his  conviction  of  the 
crime  of  extortion,  a  felony  in  the  state  of  California,  under  the 
presentation  of  a  certified  copy  of  the  judgment  of  conviction. 
Matter  of  Roth,  210  App.  Div.  487,  206  N.  Y.  Supp.  232. 

Under  section  477  of  the  Judiciary  Law,  an  attorney  who  has 
been  convicted  of  forgery  must  be  disbarred.  Matter  of  Shen- 
feld,  205  App.  Div.  634,  200  N.  Y.  Supp.  108 ;  Matter  of  Sugar- 
man,  216  App.  Div.  175. 

An  attorney  will  be  disbarred  after  his  conviction  of  grand 
larceny  in  the  first  degree.    Matter  of  Epstein,  218  App.  Div.  141, 
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218  N.  Y.  Supp.  56;  Matter  of  Winder,  210  App.  Div.  627,  206 
N.  Y.  Supp.  391. 

An  attorney  is  disbarred  under  section  477  of  the  Judiciary 
Law,  following  his  conviction  in  the  Court  of  General  Sessions 
of  the  Peace  of  the  crime  of  grand  larceny  in  the  second  degree, 
on  a  plea  of  guilty  and  proof  thereof  furnished  to  the  court,  as 
provided  in  subdivision  3  of  section  88  of  the  Judiciary  Law. 
Matter  of  Isquith,  216  App.  Div.  167,  213  N.  Y.  Supp.  827. 

If  an  attorney  is  convicted  in  the  federal  courts  of  the  crime  of 
conspiracy,  which  is  a  felony  within  the  statutes  of  the  United 
States,  he  automatically  ceases  to  be  an  attorney  or  competent 
to  practice  as  such  and  the  Appellate  Division  must  strike  his 
name  off  the  roll  on  presentation  of  a  certified  or  exemplified  copy 
of  the  conviction ;  and  the  action  of  the  Appellate  Division  cannot 
be  deferred  because  he  has  appealed  from  the  judgment  of  con- 
viction. If,  however,  the  judgment  of  conviction  should  be  subse- 
quently be  reversed,  an  application  may  be  made  by  him  to  the 
court  for  the  vacation  of  the  order.  Matter  of  Lindhein,  195  App. 
Div.  827,  187  N.  Y.  Supp.  211. 

An  attorney  at  law  is  disbarred  under  subdivision  3  of  section 
88  and  section  477  of  the  Judiciary  Law  upon  the  presentation 
to  the  Appellate  Division  of  a  certified  copy  of  a  judgment  of  the 
United  States  District  Court  for  the  Southern  District  of  New 
York  convicting  him  of  the  crime  of  conspiracy  under  section  37 
of  the  United  States  Criminal  Code,  for  which  crime  he  was 
punished  by  a  fine  of  $10,000 ;  for  since  -the  crime  could  have  been 
punished  by  a  fine  of  $10,000  or  by  imprisonment  for  not  more 
than  two  years,  it  was  a  felony  within  the  definition  contained  in 
section  335  of  the  United  States  Criminal  Code.  Matter  of  Felder, 
214  App.  Div.  57,  209  N.  Y.  Supp.  716. 

Upon  the  conviction  of  an  attorney  in  the  federal  courts  of 
subornation  of  perjury,  he  will  be  disbarred.    Matter  of  Cohen, 

219  App.  Div.  805. 

Under  section  477  of  the  Judiciary  Law  an  attorney  will  be  dis- 
barred after  his  conviction  in  the  federal  courts  of  a  crime 
created  a  felony  by  the  laws  of  the  United  States,  such  as  a  con- 
viction on  a  charge  of  conspiracy  to  use  the  mails  to  defraud. 
Matter  of  Ackerson,  218  App.  Div.  388,  218  N.  Y.  Supp.  654. 

An  attorney  at  law  is  disbarred  pursuant  to  subdivision  3  of 
section  88  and  section  477  of  the  Judiciary  Law,  following  his 
conviction  in  the  federal  courts  on  the  plea  of  guilty  on  indict- 
ments charging  him  with  the  crime  of  perjury  in  testimony  given 


62  ATTORNEYS  AND   COUNSELLORS, 

by  him  before  a  referee  in  bankruptcy,  with  the  crime  of  conspir- 
ing to  conceal  assets  from  a  trustee  in  bankruptcy,  and  with  the 
crime  of  concealing  assets  from  a  trustee  in  bankruptcy.  Matter 
of  Dubin,  211  App.  Div.  644,  208  N.  Y.  Supp.  125. 

The  conviction  for  a  misdemeanor  does  not  itself  disbar  an 
attorney,  but  the  court  may  entertain  disciplinary  proceedings 
when  an  attorney  is  convicted  of  a  misdemeanor.  Matter  of 
Hettrick,  203  App.  Div.  512,  197  N.  Y.  Supp.  6. 

In  case  of  the  conviction  of  an  attorney  of  a  felony  disbarment 
automatically  follows,  but  in  the  case  of  a  conviction  for  a  mis- 
demeanor the  court  may  take  into  consideration  the  character  of 
the  misdemeanor  and  make  the  punishment  fit  the  crime.  Matter 
of  Ackerson,  218  App.  Div.  388,  218  N.  Y.  Supp.  654. 

While  the  conviction  for  a  misdemeanor  does  not  automati- 
cally require  disbarment  under  section  477  of  the  Judiciary  Law, 
still  if  the  crime  is  one  that  involves  moral  turpitude  and  demon- 
strates unfitness  to  remain  a  member  of  the  profession  of  law, 
an  attorney  will  be  disbarred.  Matter  of  Smith,  216  App.  Div, 
173,  213  N.  Y.  Supp.  51. 

An  attorney  is  disbarred  following  his  conviction  for  the  crime 
of  petit  larceny  based  on  his  act  in  cashing  a  check  drawn  by  him 
on  a  bank  in  which  he  had  no  account,  which  conviction  followed 
a  plea  of  guilty.  Matter  of  Smith,  216  App.  Div.  173,  213  N.  Y. 
Supp.  751. 

An  attorney  of  previous  good  character  who  was  convicted  of 
conspiracy,  a  misdemeanor,  based  upon  the  violation  of  the  Don- 
nelly Anti-Trust  Act,  whose  conviction  was  affirmed  by  the  Court 
of  Appeals,  will  be  suspended  from  practice  for  a  period  of  three 
years,  where  it  appears  that  he  was  the  inventor,  prime  mover 
and  dominating  head  of  the  combination  which  constituted  a 
violation  of  the  act,  and  that  the  scope  and  meaning  of  said  act 
had  not  been  established  by  the  courts  when  the  alleged  combina- 
tion was  formed.  Matter  of  Hettrick,  203  App.  Div.  512,  197 
N.  Y.  Supp.  6. 

An  attorney  will  be  disbarred,  where  he  has  been  indicted  for 
grand  larceny  for  the  conversion  of  money  of  his  client,  and 
pleaded  guilty  to  the  crime  of  petit  larceny  and  was  sentenced 
therefor.  Matter  of  Katzman,  204  App.  Div.  234,  198  N.  Y. 
Supp.  4. 
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4.  Conversion  of  client's  money. 

An  attorney  at  law,  guilty  of  misconduct  in  failing  to  inform 
his  clients  of  the  amounts  collected  for  them  and  in  converting 
part  of  said  amounts  to  his  own  use,  is  sufficiently  punished  by 
suspending  him  from  practice  for  one  year,  where  it  appears  that 
he  is  seventy  years  of  age  and  has  been  long  at  the  bar  without 
previous  charges  having  been  made  against  him.  Matter  of  Mar- 
tin 0 'Brian,  197  App.  Div.  50,  188  N.  Y.  Supp.  506. 

An  attorney  at  law  may  be  disbarred  from  practice  for  appro- 
priating to  his  own  use  money  belonging  to  his  clients.  Matter 
of  MaTcay,  208  App.  Div.  44,  203  N.  Y.  Supp.  15 ;  Matter  of  EnJcle- 
wits,  211  App.  Div.  268,  207  N.  Y.  Supp.  596. 

An  attorney  will  be  disbarred  for  converting  money  received 
from  clients  of  his  employer,  a  title  company,  to  be  used  in  closing 
titles  to  lands.  Matter  of  Simons,  216  App.  Div.  162,  214  N.  Y. 
Supp.  50. 

An  attorney  at  law,  who  has  previously  been  suspended  on 
other  charges  may  be  disbarred  for  converting  funds  collected 
on  an  insurance  policy  for  one  of  his  clients,  notwithstanding  that 
the  amount  so  converted  was  returned  to  the  client.  Matter  of 
Walsh,  217  App.  Div.  437,  217  N.  Y.  Supp.  313. 

An  attorney  may  be  disbarred  for  professional  misconduct, 
where  it  appears  that  he  converted  money  given  to  him  by  a  client 
for  the  purpose  of  paying  the  fee  of  a  title  insurance  company, 
that  he  has  not  paid  a  judgment  recovered  against  him  by  the 
insurance  company  and  assigned  to  the  client,  and  that  he  con- 
verted money  given  to  him  by  his  client  to  pay  the  interest  on  a 
mortgage.  Matter  of  Goette,  210  App.  Div.  189,  205  N.  Y.  Supp. 
388. 

An  attorney  at  law  is  disbarred  for  converting  moneys  belong- 
ing to  his  client  which  had  been  deposited  in  court  as  a  tender  and 
which  he  procured  from  the  clerk  of  the  court  and  for  converting 
moneys  collected  on  behalf  of  another  client.  Matter  of  Green- 
berg,  216  App.  Div.  164,  213  N.  Y.  Supp.  728. 

An  attorney  at  law  may  be  disbarred  for  retaining  money  paid 
him  by  a  client  to  be  used  in  procuring  testimony,  which  was  not 
used  by  the  respondent  as  directed,  and  for  accepting  and  retain- 
ing a  fee  for  services  to  be  rendered  which  he  failed  to  render. 
Matter  of  Lordan,  217  App.  Div.  441,  217  N.  Y.  Supp.  237. 

An  attorney  who  has  been  an  active  practitioner  for  a  period 
of  upwards  of  twelve  years  is  properly  disbarred  where  it  appears 
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that,  after  Ms  appointment  as  referee  in  a  mortgage  foreclosure 
proceeding  to  sell  the  property  and  deposit  the  proceeds  of  sale, 
he  converted  such  proceeds  to  his  own  use  and  accounted  therefor 
only  after  contempt  proceedings  were  instituted  against  him  for 
the  failure  to  make  payment,  even  though  he  had  paid  his  fine 
and  accounted  before  these  proceedings  were  instituted.  Matter 
of  Fridiger,  196  App.  Div.  413,  188  N.  Y.  Supp.  39. 

An  attorney  who  was  employed  to  collect  a  judgment  for  an 
agreed  fee  of  ten  per  cent  thereof,  who  failed  to  pay  over  to 
his  client  the  money  collected,  should  be  suspended  from  practice 
for  six  months.  Matter  of  Mensel,  203  App.  Div.  515,  196  N.  Y. 
Supp.  834. 

An  attorney  at  law  is  properly  suspended  from  practice  for  a 
period  of  two  years  where  it  appears  that  he  used  the  proceeds 
received  on  behalf  of  his  client,  an  administrator  under  limited 
letters,  for  his  own  personal  business ;  and  the  fact  that  the  father 
of  the  decedent,  who  had  no  interest  in  the  fund,  consented  to 
the  use  of  the  money  and  that  the  administrator  also  acquiesced, 
is  no  excuse  for  nor  palliation  of  the  attorney 's  misconduct.  Mat- 
ter of  McKee,  197  App.  Div.  192,  188  N.  Y.  Supp.  753. 

An  attorney  at  law  may  be  suspended  from  practice  for  three 
months  for  appropriating  to  his  own  use  money  paid  to  him  for 
the  specific  purpose  of  paying  the  fees  of  the  referee  and  of  the 
stenographer  in  an  action  in  which  he  appeared  as  an  attorney. 
Matter  of  Galland,  208  App.  Div.  48,  203  N.  Y.  Supp.  42. 

The  moneys  received  by  an  attorney  as  such  for  a  specific  pur- 
pose may  not  be  appropriated  to  satisfy  the  personal  pecuniary 
needs  of  the  attorney,  but  must  be  expended  for  the  purpose  for 
which  they  are  received.  Hence,  an  attorney  who  has  appro- 
priated to  his  own  use  money  paid  to  him  by  another  attorney 
as  the  latter 's  share  of  the  fees  of  a  stenographer  for  transcrib- 
ing the  minutes  of  a  case  in  which  both  attorneys  are  interested, 
may  be  suspended  for  three  months.  Matter  of  Casey,  208  App. 
Div.  24,  203  N.  Y.  Supp.  61. 

An  attorney  at  law  who  has  been  previously  suspended  for  six 
months  for  misconduct  was  suspended  for  two  years  for  convert- 
ing money  left  with  him  by  a  client  to  pay  a  stenographer's  fee, 
although  the  amount  converted  was  repaid  on  the  day  of  the  hear- 
ing.   Matter  of  Wenzel,  216  App.  Div.  176,  213  N.  Y.  707. 

An  attorney  at  law  will  be  disbarred  for  converting  moneys 
given  to  him  by  a  client  to  be  used  in  a  composition  settlement 
between  the  client  and  its  creditors  and  for  converting  monev 
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received  from  another  client  to  be  held  in  escrow  during  the 
pendency  of  dispossess  proceedings,  although  a  part  of  the  sum 
so  converted  has  been  repaid.  Matter  of  Auerhach,  216  App. 
Div.  159,  213  N.  Y.  Supp.  664. 

An  attorney  at  law  is  censured  for  failure  to  pay  another 
attorney,  who  resided  in  New  Jersey,  money  which  a  client  had 
given  to  him  as  a  retaining  fee  to  be  paid  the  other  attorney. 
Matter  of  Zahm,  213  App.  Div.  551,  211  N.  Y.  Supp.  144. 

An  attorney  at  law  may  be  disbarred  for  converting  money 
given  him  for  the  express  purpose  of  paying  the  expense  of  print- 
ing the  case  on  appeal  from  a  conviction  of  a  client  on  a  criminal 
prosecution,  where  it  appears  that  he  did  not  serve  notice  of 
appeal  and  made  no  effort  whatsoever  to  appeal  from  the  judg- 
ment of  conviction,  and  did  not  expend  the  money  for  the  purpose 
for  which  it  was  given  him.  Matter  of  McGee,  211  App.  Div,  650, 
208  N.  Y.  Supp.  104;  affirmed  242  N.  Y.  581. 

An  attorney  at  law  who  had  been  practicing  twenty-two  years 
and  prior  to  the  present  proceedings  had  a  good  reputation,  will 
be  suspended  for  six  months  for  using  for  his  own  purposes  money 
which  was  given  to  him  by  clients  for  the  purpose  of  paying  the 
fees  of  an  expert  witness  in  condemnation  proceedings.  Matter 
of  Brown,  206  App.  Div.  Ill,  200  N.  Y.  Supp.  661. 

An  attorney  at  law,  who,  upon  the  closing  of  a  real  estate 
transaction,  is  paid  a  sum  of  money  by  his  client  to  be  used  in 
the  payment  of  a  bill  of  a  title  guarantee  company  for  issuing 
a  policy  of  title  insurance  on  the  property  and  who  converts  the 
money  to  his  own  use  so  that  his  client  thereafter  is  sued  by  the 
company  and  obliged  to  pay  the  bill  with  costs  of  the  litigation, 
is  guilty  of  such  professional  misconduct  that  he  should  be  sus- 
pended from  practice  for  two  years.  Matter  of  McEveety,  202 
App.  Div.  79,  195  N.  Y.  Supp.  345. 

An  attorney  at  law  may  be  disbarred  from  practice  for  con- 
verting his  client's  money  to  his  own  use,  for  violating  a  written 
stipulation,  for  issuing  the  process  of  the  courts  for  his  own 
benefit  against  the  interests  of  his  clients,  and  for  appearing, 
immediately  after  he  procured  a  judgment  for  a  hotel  company, 
as  attorney  in  an  action  by  the  defendant  in  the  former  action 
and  against  the  hotel  company,  in  which  he  caused  process  to  be 
served  upon  a  nominal  officer  of  the  company,  whereby  he  was 
able  to  enter  judgment  by  default,  by  reason  of  the  failure  of 
that  officer  to  appear  or  inform  any  person  financially  interested 
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in  the  company.    Matter  of  Flynn,  208  App.  Div,  40,  203  N.  Y. 
Supp.  29. 

An  attorney  at  law  will  be  disbarred  for  the  conversion  of 
money  where  it  appears  that  he  received  the  money  in  question 
from  a  prospective  tenant  of  a  client,  which  money  represented 
the  total  rent  that  the  tenant  was  to  pay  for  the  cottage ;  that  the 
attorney  made  an  agreement  with  the  prospective  client  that  the 
money  would  be  paid  to  the  attorney's  client  at  the  monthly  rate 
of  the  rental,  and  that  in  case  litigation  then  pending  should 
deprive  the  tenant  of  the  possession  of  the  premises,  the  attorney 
would  return  the  money  to  him ;  that  the  tenant  did  not  get  posses- 
sion of  the  premises  and  the  attorney  refused  to  return  the  money 
advanced  as  rent,  and  that  thereafter  the  tenant  secured  a  judg- 
ment in  an  action  of  conversion  against  the  attorney.  Matter  of 
Newman,  211  App.  Div.  654,  208  N.  Y.  Supp.  140. 

An  attorney  will  be  disbarred  on  the  ground  that  while  acting 
as  attorney  for  the  trustees  of  an  estate  he  collected  rents  of 
certain  premises  belonging  to  the  estate  and  converted  the  same 
to  his  own  use  and  has  never  repaid  the  money,  although  a  judg- 
ment has  been  recovered  against  him  and  body  execution  issued. 
Matter  of  White,  209  App.  Div.  340,  204  N.  Y.  Supp.  618. 

An  attorney  at  law  will  be  disbarred  for  converting  funds  of 
a  client,  where  it  appears  that  he  received  money  from  his  client 
for  investment  and  invested  the  same  on  a  bond  and  mortgage; 
that  he  delivered  the  bond  to  his  client  but  retained  the  mortgage, 
and  thereafter,  before  the  mortgage  was  due  and  without  the 
knowledge  or  consent  of  the  client,  collected  the  face  of  the  mort- 
gage and  caused  the  same  to  be  canceled  of  record;  that  he  then 
used  the  money  towards  the  construction  of  a  house  to  fulfill  the 
terms  of  an  obligation  that  he  had  assumed  and  after  the  house 
was  constructed  secured  a  mortgage  in  the  name  of  his  client 
without  her  consent  or  knowledge,  but  never  delivered  that  mort- 
gage to  her.  Matter  of  McKenna,  211  App.  Div.  646,  208  N.  Y. 
Supp.  127,  affirmed  240  N.  Y.  703. 

An  attorney  who,  while  acting  as  an  attorney  for  a  client  in 
the  collection  of  money,  misrepresented  the  amount  of  collections 
he  had  made  for  his  client's  account,  loaned  money  belonging  to 
his  client  to  a  third  person  without  authority  and  charged  the 
same  to  his  client,  and  converted  to  his  own  use  certain  moneys 
belonging  to  his  client,  has  been  suspended  for  one  year.  Matter 
of  Tyron,  209  App.  Div.  793,  205  N.  Y.  Supp.  423. 

An  attorney  may  be  suspended  from  practice  for  six  months 
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where  it  appears  that  he  has  retained  money  received  in  settle- 
ment of  an  action  instituted  by  him  in  favor  of  his  client  and  that 
the  only  right  to  it  was  that  he  was  entitled  to  part  of  the  money 
as  a  counsel  fee.  Matter  of  Rose,  197  App.  Div.  365,  189  N.  Y. 
Supp.  543. 

An  attorney  may  be  suspended  for  six  months  for  professional 
misconduct  where  it  appears  that  he  converted  money  collected 
by  him  for  his  client  and  did  not  pay  the  amount  to  his  client  until 
after  complaint  was  made  against  him  before  the  grievance  com- 
mittee. Matter  of  Ackerson,  209  App.  Div.  735,  205  N,  Y.  Supp. 
407. 

An  attorney  at  law  may  be  disbarred  for  converting  money  of 
his  clients,  and  for  converting  the  money  of  a  trust  fund,  though 
he  made  restitution  after  summary  proceedings  had  been  insti- 
tuted against  him.  Matter  of  Vermilya,  213  App.  Div.  546,  211 
N.  Y.  Supp.  36. 

An  attorney  at  law  will  be  suspended  from  practice  for  one 
year,  where  it  appeared  that  he  loaned  to  a  corporation  in  which 
he  was  personally  interested  money  which  he  had  collected  in  the 
settlement  of  a  claim  on  behalf  of  his  clients,  where  he  repaid 
the  clients  the  amount  due  after  the  present  proceedings  and  a 
criminal  proceeding  had  been  instituted  against  him,  and  also 
paid  the  clients  the  amount  of  the  counsel  fee  which  they  had  been 
compelled  to  expend  in  order  to  obtain  the  money,  and  that  no 
previous  charges  of  misconduct  have  ever  been  made  against  him 
Matter  of  Simons,  211  App.  Div.  659,  208  N.  Y.  Supp.  51. 

A  charge  against  an  attorney  that  he  has  converted  money  that 
he  has  collected  for  a  client  will  be  dismissed  where  it  appears 
that  the  attorney  had  a  lien  on  the  amount  collected  and  several 
times  offered  to  pay  the  difference  which  he  claimed  to  be  due  to 
his  client,  but  that  the  client  refused  to  accept  the  same  and  there 
was  an  honest  dispute  between  the  attorney  and  the  client  as  to  the 
amount  of  the  fees.    Matter  of  Dohrocsynslii,  211  App.  Div.  642, 

207  N.  Y.  Supp.  795. 

Disciplinary  proceedings  instituted  against  an  attorney  based 
on  the  alleged  conversion  in  1911  of  money  collected  for  a  client 
in  settlement  of  an  action,  are  dismissed  where  the  evidence  does 
not  sustain  the  charges.    Matter  of  Woodhurn,  212  App.  Div.  43, 

208  N.  Y.  Supp.  331. 

It  is  no  defense  to  disciplinary  proceedings  instituted  against 
an  attorney  based  on  his  willful  neglect  or  refusal  to  pay  over 
money  collected  by  him  for  a  client,  that  he  paid  over  the  money 
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after  the  proceedings  were  instituted.     Matter  of  Mensel,  203 
App.  Div.  515,  196  N.  Y.  Supp.  834. 

The  fact  that  after  institution  of  disciplinary  proceedings,  the 
attorney  has  paid  back  the  money  converted,  does  not  make  a 
condonation  of  the  offense.  Matter  of  Mahay,  208  App.  Div.  44, 
203  N.  Y.  Supp.  15. 

6.  Deceiving  client. 

An  attorney  may  be  suspended  for  six  months  where  it  ap- 
peared that  after  receiving  payments  under  agreements  to  pro- 
cure the  reclassification  of  men  subject  to  the  United  States 
Selective  Service  Law  and  to  return  the  amounts  received  if 
unsuccessful,  said  attorney  rendered  no  material  service  to  his 
clients  and  failed  to  repay  to  them  the  amount  agreed.  Matter 
of  Levinson,  197  App.  Div.  46,  188  N.  Y.  Supp.  730. 

An  attorney  may  be  suspended  for  one  year  for  securing  an 
excessive  fee  from  his  client  by  means  of  false  representations 
and  for  paying  the  client  a  sum  of  money  to  induce  him  to  sign 
a  paper  withdrawing  all  claims  and  charges  while  an  investiga- 
tion is  being  made  by  the  grievance  committee.  Matter  of  Kelly, 
197  App.  Div.  41,  188  N.  Y.  Supp.  502. 

7.  Deceiving  court. 

An  attorney  at  law  of  many  years'  experience,  who,  having  an 
interest  in  a  tax  lien  upon  certain  premises,  the  lien  being  held 
in  the  name  of  his  wife,  accepts  retainers  from  persons  who  are 
part  owners  of  the  land  and  of  an  award  made  by  the  city  of  New 
York  for  taking  part  of  the  land,  to  represent  them  in  a  proceed- 
ing for  the  distribution  of  the  award,  with  full  knowledge  that 
the  tax  lien  was  a  lien  on  the  award,  and  thereafter  takes  the 
course  with  the  interests  of  such  clients  that  will  most  benefit  his 
wife  and  himself,  and  who  also  submits  to  a  Supreme  Court  justice 
an  affidavit,  verified  by  himself,  containing  a  false  statement,  is 
guilty  of  serious  misconduct,  but  in  view  of  his  age  and  long  mem- 
bership in  the  bar,  a  suspension  from  practice  for  six  months  is 
adequate  punishment.  Matter  of  Moses,  202  App.  Div.  83,  195 
N.  Y.  Supp.  358. 

An  attorney  may  be  suspended  from  practice  for  three  months 
for  resuming  the  defense  in  a  criminal  prosecution  under  circum- 
stances disqualifying  him  from  so  appearing  as  attorney,  and  for 
false  statements  to  the  court  in  regard  to  material  matters  under 
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consideration.     Matter  of  Becker,  208  App.  Div.  224,  203  N.  Y. 
Supp.  437. 

Where  a  record  unmistakably  shows  an  impersonation  of  one 
person  by  another  deliberately  planned  and  carried  through  until 
discovered,  the  attorney  who  sees  no  harm  in  putting  upon  the 
stand  a  witness  to  swear  through  a  false  impersonation  must  be 
awakened  to  the  fact  that  subornation  of  perjury  will  nbt  be  con- 
doned.   Matter  of  Zanger,  241  App.  Div.  60,  270  N.  Y.  Supp.  657. 

10.  Permitting  or  advising  client  to  do  unlawfid  acts. 

An  attorney  at  law  who  knowingly  aids  and  advises  his  client, 
a  judgment  debtor,  to  transfer  and  dispose  of  his  property  for 
the  purposes  of  hindering  and  preventing  a  judgment  creditor 
from  realizing  on  his  judgment,  is  guilty  of  misconduct ;  but  where 
it  appears  that  there  was  no  betrayal  of  the  client's  interests  and 
that  personal  gain  was  not  the  motive,  a  condemnation  of  such 
action  and  a  censure  constitxite  sufficient  punishment.  Matter  of 
Apfel,  202  App.  Div.  76,  195  N.  Y.  Supp.  325. 

An  attorney  at  law  may  be  disbarred  for  unprofessional  con- 
duct, in  that,  while  acting  as  the  attorney  for  a  corporation  hav- 
ing an  office  in  New  York,  he  paid  $20,500  to  a  lawyer  in  Boston 
for  the  purpose  of  having  that  lawyer  use  his  influence  with  the 
district  attorney  in  Boston,  with  whom  he  was  in  close  personal 
and  political  relationship,  to  drop  a  criminal  investigation  then 
being  conducted  in  Boston  against  the  corporation.  Matter  of 
Stephens,  208  App.  Div.  229,  203  N.  Y.  Supp.  500. 

13.  Forgery. 

An  attorney  whose  previous  reputation  has  never  been  assailed 
should  be  suspended  from  practice  for  three  years,  where  it  ap- 
pears that  he  acknowledged  that  he  had  altered  an  affidavit  filed 
in  the  court  upon  which  an  order  directing  the  defendant  to  give 
security  for  costs  had  been  granted,  and  that  he  had  changed  the 
date  of  the  order,  and  where  it  further  appears  that  his  answer 
filed  with  the  bar  association  in  the  present  proceedings  contained 
deliberate  falsehoods.  Matter  of  Rubenstein,  203  App.  Div.  517, 
197  N.  Y.  Supp.  75. 

16.  Divorce  matters. 

An  attorney  may  be  suspended  from  practice  for  one  year  and 
thereafter  until  further  order  of  the  court  for  bringing  a  divorce 
action  in  favor  of  a  husband  after  he  had  been  retained  by  the 
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wife  to  institute  a  divorce  action  for  her  and  while  the  relation 
of  attorney  and  client  was  still  existing  between  them,  and  for 
placing  two  uncontested  matrimonial  actions  on  the  calendar,  and 
responding  that  he  was  ready  when  the  cases  were  called,  without 
the  consent  of  the  court  after  the  same  had  been  heard  at  a  prior 
Special  Term  and  the  justice  presiding  thereat  had  ruled  against 
his  contention  and  announced  his  determination  dismissing  one 
of  the  actions  and  denying  judgment  in  the  other.  Matter  of 
Gilchrist,  208  App.  Div.  497,  203  N.  Y.  Supp.  720. 

Attorneys  may  be  suspended  from  practice  for  the  period  of 
six  months  for  professional  misconduct,  collusion,  malpractice  and 
conduct  prejudicial  to  the  administration  of  justice  in  an  action 
for  divorce,  in  which  one  of  the  attorneys  appeared  for  the  plain- 
tiff and  the  other  for  the  defendant.  Matter  of  Gilbert  and  Sweet- 
land,  207  App.  Div.  687,  202  N.  Y.  Supp.  885. 

17.  Neglect  of  client's  interests. 

An  attorney  may  be  suspended  from  practice  for  one  year  upon 
the  charge  that,  while  representing  two  partners  in  a  criminal 
prosecution  against  them,  he  procured  the  dismissal  of  the  com- 
plaint against  one,  who  was  a  particular  friend,  without  the  con- 
sent and  against  the  protest  of  the  other  who  was  finally  convicted 
for  violating  section  1141  of  the  Penal  Law  for  having  in  his 
possession  and  selling  obscene  books,  and  upon  the  further  charge 
that,  after  accepting  retainers  from  several  tenants  to  represent 
them  in  actions  for  increase  of  rent,  he  neglected  to  appear  at  the 
trial  and  thereby  permitted  a  default  judgment  to  be  entered, 
and  after  being  notified  that  judgment  had  been  taken,  neglected 
to  take  any  steps  to  protect  or  restore  his  clients'  rights.  Matter 
of  Marcus,  208  App.  Div.  300,  203  N.  Y.  Supp.  417. 

An  attorney  at  law  is  suspended  for  one  year  for  professional 
misconduct,  where  it  appears  that  he  was  engaged  by  a  woman 
to  prosecute  an  appeal  from  a  judgment  convicting  her  of  dis- 
orderly conduct,  that  a  part  of  the  stipulated  fee  was  paid  the 
attorney  but  he  took  no  steps  to  perfect  the  appeal  and  did  not 
attempt  to  secure  a  new  trial  until  after  a  complaint  had  been 
made  against  him,  and  that  the  woman  was  pardoned  by  the 
Governor  after  an  investigation  by  the  district  attorney  who  re- 
ported that  she  was  convicted  on  false  and  perjured  testimony. 
Matter  of  Lynch,  210  App.  Div.  191,  205  N.  Y.  Supp.  518. 

An  attorney  who  had  practiced  many  years  before  the  bar  with- 
out   previously    having    been    charged    with    misconduct,    was 
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suspended  for  two  years  for  converting  funds. of  a  client  given 
to  him  for  the  purpose  of  paying  taxes,  which  money  was  subse- 
quently repaid,  for  negligently  failing  to  examine  the  title  to 
property  on  which  he  loaned  money  for  a  client  on  mortgages, 
and  for  negligently  failing  promptly  to  record  the  mortgages,  so 
that  judgments  were  allowed  to  be  entered  which  became  a  lien 
on  the  property  prior  to  the  mortgages.  Matter  of  Marshall,  216 
App.  Div.  168,  213  N.  Y.  Supp.  611. 

19.  Advertising  or  soliciting. 

An  attorney  at  law  may  be  disbarred  for  soliciting  business 
by  the  use  of  improper  letters  and  circulars  and  for  holding  him- 
self out  as  a  member  of  the  bar  of  other  states,  when,  as  a  matter 
of  fact,  he  has  never  been  admitted  to  practice  in  such  states. 
Matter  of  Schwars,  231  N.  Y.  643. 

An  attorney  charged  with  professional  misconduct,  in  that  he 
has  been  extensively  engaged  in  the  solicitation  of  accident  cases 
and  maintained  clerks  or  investigators  who  were  not  lawyers  to 
do  the  soliciting,  censured  merely,  where  it  appears  that  out  of 
approximately  one  thousand  cases  there  was  evidence  in  only 
two  cases  of  clients  having  been  solicited  by  the  employees  of  the 
attorney  and  there  is  no  proof  of  the  attorney's  connection  with 
any  fraudulent,  manufactured  or  dubious  case.  Matter  of  Levine, 
210  App.  Div.  8,  205  N.  Y.  Supp.  589. 

20.  Collection  agency. 

An  attorney  at  law  was  censured  for  conduct  violative  of  sound 
rules  of  legal  ethics  where  it  appeared  that  in  addition  to  practic- 
ing his  profession,  he  conducted  a  mercantile  agency,  the  business 
of  which  was  the  obtaining  of  yearly  subscription  fees  from  mer- 
chants who  desired  to  avail  themselves  of  the  services  of  an 
agency  predicated  upon  form  letters  containing  false  statements, 
prepared  by  the  agency  but  sent  out  by  the  subscribers  and  used 
solely  for  the  purpose  of  leading  delinquent  debtors  to  believe 
that  if  they  did  not  pay  their  bills  the  agency  would  send  its  sub- 
scribers unfavorable  reports  as  to  the  debtors'  financial  standing. 
Matter  of  Thayer,  198  App.  Div.  311,  190  N.  Y.  Supp.  392. 

22.  Fraudulent  admission  to  practice. 

The  order  admitting  an  attorney  may  be  revoked  and  his  name 
stricken  from  the  roll,  where  it  appears  that  he  concealed  from 
the  committee  on  character  and  fitness  the  fact  of  his  disbarment 
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in  another  state.    Matter  of  Bennett,  202  App.  Div.  807,  194  N.  Y. 
Supp.  918. 

23.  Miscellaneous  grounds  for  discipline. 

An  attorney  at  law  who,  in  an  affidavit  used  by  him  in  obtaining 
an  order  to  show  cause  why  a  new  trial  should  not  be  granted  in 
an  action  in  which  he  represented  the  defendant,  makes  false  state- 
ments concerning  the  conduct  of  the  attorney  for  the  plaintiff, 
seriously  reflecting  upon  his  personal  and  professional  character, 
is  guilty  of  misconduct ;  but,  it  appearing  that  his  previous  record 
is  good,  that  the  offensive  affidavit  has  been  withdrawn  from  the 
files,  and  that  he  has  admitted  his  error  and  apologized  to  the 
attorney  assailed,  the  ends  of  justice  will  be  satisfied  by  a  sus- 
pension from  practice  for  six  months.  Matter  of  Schwartz,  202 
App.  Div.  88,  195  N.  Y.  Supp.  513. 

An  attorney  shall  be  disbarred  where  it  appears  that  after  he 
was  suspended  for  a  period  of  one  year  and  until  further  order 
of  the  court,  and  during  the  continuance  of  his  suspension,  he 
continued  to  practice  law,  obtaining  money  from  his  clients  by 
false  representations  and  failed  to  protect  their  interests  or  to  do 
anything  in  furtherance  of  the  prosecution  of  the  cases  in  which 
he  was  employed.  Matter  of  Dangler,  205  App.  Div.  94,  199  N.  Y. 
Supp.  306. 

An  agreement  between  an  attorney  and  his  client  which  pro- 
vides that  the  attorney  shall  advance  for  the  benefit  of  his  client 
the  necessary  costs  and  expenses,  looking  to  the  recovery  of  the 
claimant's  interest  in  the  estate  is  champertous,  and  an  attorney 
making  such  an  agreement  is  guilty  of  misconduct.  But,  where 
it  appears  that  there  are  no  charges  of  fraud  or  misrepresentation 
and  there  is  considerable  evidence  as  to  his  good  character  and  as 
to  his  valuable  services  and  straightforward  conduct  for  many 
years  in  a  work  of  peculiar  character,  condemnation  of  the  char- 
acter of  such  agreement  and  a  censure  of  the  attorney  satisfy  the 
ends  of  justice.  Matter  of  Tunnicliff,  202  App.  Div.  69,  195  N.  Y. 
Supp.  449. 

An  attorney  about  fifty  years  of  age  who  has  been  in  active 
practice  for  upwards  of  fifteen  years  should  be  disbarred,  where, 
upon  the  evidence  taken  at  a  hearing  before  an  official  referee, 
at  which  he  was  given  a  fair  and  impartial  trial,  it  has  been- 
found  that  he  has  been  guilty  of  fraud  against  his  clients  and  of 
attempted  fraud  against  the  courts ;  that  he  has  misappropriated 
money  belonging  to  his  clients ;  that  he  has  falsified  court  records 
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and  altered  affidavits;  that  he  has  signed  the  name  of  clients  to 
papers  without  authority  and  has  recorded  such  papers,  taking 
the  acknowledgments  thereon  before  himself  as  notary  public. 
Matter  of  Farrington,  200  App.  Div.  735,  193  N.  Y.  Supp.  334. 

An  attorney  at  law  will  be  disbarred  from  practice  for  deceit 
and  conversion  where  it  appears  that  he  engaged  a  firm  of 
attorneys  in  another  state  to  handle  certain  litigation  of  a  client 
of  his  in  that  state  under  an  agreement  to  share  the  fees  equally 
and  that  the  required  services  were  performed  but  the  attorney 
personally  collected  the  fees,  concealed  the  facts  from  the  counsel 
he  had  retained  and  appropriated  the  entire  sum  to  his  own  use, 
where  it  further  appears  that  he  collected  money  for  another 
client  and  converted  the  same  to  his  own  use.  Matter  of  Stein- 
feld,  204  App.  Div.  508,  198  N.  Y.  Supp.  124. 

An  attorney  who  was  engaged  by  his  client  to  negotiate  for  the 
sale  of  stock  held  by  the  client  personally  and  as  trustee  of  a  trust 
estate  and  by  others  personally,  is  not  guilty  of  unprofessional 
conduct,  in  failing  to  advise  his  client  that  the  part  of  the  com- 
missions received  by  the  attorney  in  making  the  sale  which  he 
turned  over  to  his  client  should  be  paid  by  the  client  into  the  trust 
estate,  where  it  appears  that  the  attorney  was  not  and  never  had 
been  the  attorney  for  the  estate  which  was  adequately  represented 
by  another ;  that  he  was  the  personal  counsel  merely  of  his  client 
in  that  transaction ;  that  his  client  was  one  of  the  leading  financial 
men  of  New  York  City,  and  where  it  further  appears  that  as  soon 
as  the  attorney  learned  that  his  client  had  not  turned  the  com- 
missions into  the  estate,  he  advised  him  that  it  was  his  duty  to  do 
so,  and  the  client  acted  on  that  advice.  Matter  of  Chadhourne, 
204  App.  Div.  459, 198  N.  Y.  Supp.  422. 

An  attorney  at  law  will  be  suspended  for  one  year  for  sending 
a  letter  to  a  client  in  which  he  stated  that  if  he  were  forced  to  take 
any  proceedings  to  establish  his  claim  against  her  for  services 
rendered  it  would  be  necessary  for  him  to  disclose  confidential 
information  concerning  her  violation  of  the  federal  law  in  failing 
to  file  income  tax  returns.  Matters  of  Aydelotte,  206  App.  Div. 
93,  200  N.  Y.  Supp.  637. 

An  attorney  at  law  who  sent  an  exorbitant  bill  to  his  client,  in 
which  he  set  out  the  nature  of  the  investigations  for  which  the 
bill  was  rendered,  which,  if  exposed,  would  tend  to  disgrace  the 
client,  and  threatened  to  sue  for  the  amount  thereof  if  it  was  not 
paid,  is,  in  view  of  the  death  of  the  client  before  this  proceeding 
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was  instituted,  censured  merely.  Matter  of  Bunker,  205  App. 
Div.  237,  199  N.  Y.  Supp.  435. 

An  attorney,  who  wrote  to  a  man  on  behalf  of  his  client  threat- 
ening criminal  prosecution  unless  a  debt  due  the  client  was  paid, 
censured  only,  in  view  of  his  admission  that  he  should  not  have 
sent  the  letter,  his  expression  of  regret  therefor,  and  disavowal 
of  any  intention  to  act  unethically,  and  in  view  of  the  fact  that 
no  damage  had  been  done.  Matter  of  Bookman,  196  App.  Div. 
765,  188  N.  Y.  Supp.  271. 

An  attorney  who  wrote  a  letter  to  a  woman  demanding  on  behalf 
of  a  client  the  return  of  an  engagement  ring  and  other  valuables 
and  stating  that  the  recipient  was  liable  to  criminal  prosecution 
but  that  if  she  returned  the  property  no  further  proceedings 
would  be  taken,  censured  only  for  his  imprudent  act,  in  view  of 
his  youth,  inexperience  and  previous  good  character.  Matter  of 
Penn,  196  App.  Div.  764,  188  N.  Y.  Supp.  193. 

C.  Procedure,  punishment,  etc. 

The  purpose  of  disciplinary  proceedings  is  not  to  administer 
punishment,  but  to  preserve  the  honor  and  the  dignity  and  the 
trustworthiness  of  the  profession.  Matter  of  Hettrick,  203  App. 
Div.  512,  197  N.  Y.  Supp.  6. 

Disciplinary  proceedings  are  not  instituted  for  the  purpose  of 
recovering  money  claimed  to  be  due  to  a  client  from  an  attorney, 
but  the  purpose  of  such  proceedings  is  to  inquire  into  the  char- 
acter and  conduct  of  the  attorney  to  see  whether  or  not  it  comports 
with  the  standard  required  of  an  honorable  profession.  Matter 
of  Kelly,  197  App.  Div.  41,  188  N.  Y.  Supp.  502. 

The  payments  of  moneys  wrongfully  detained  by  an  attorney 
from  his  client  during  the  pendency  of  a  proceeding  for  his 
discipline  does  not  condone  the  offense.  Matter  of  Kelly,  197  App. 
Div.  41,  188  N.  Y.  Supp.  502. 

An  attorney's  straightforward  conduct  when  the  illegalities  of 
the  conduct  of  his  business  are  called  to  his  attention,  his  frank 
testimony  before  the  grievance  committee,  coupled  with  his  pre- 
vious good  conduct,  may  justify  the  court  in  limiting  his  punish- 
ment.   Matter  of  Thayer,  198  App.  Div.  311,  190  N.  Y.  Supp.  392. 

The  failure  of  an  attorney  to  appear  and  answer  charges 
against  him  is  equivalent  to  a  plea  of  pro  confesso.  Matter  of 
Simons,  216  App.  Div.  162,  214  N.  Y.  Supp.  50. 

A  reference  is  unnecessary  where  the  attorney  admits  the  facts 


ATTOBNEYS   AND   OOUNSELLOEB.  75 

stated  in  the  petition.  Matter  of  Menzel,  216  App.  Div.  172,  213 
N.  Y.  Supp.  707. 

A  reference  is  not  necessary  where  the  application  is  based 
upon  the  conviction  for  a  crime  where  a  certificate  of  conviction 
is  attached  to  the  petition  and  the  attorney  admits  that  he  was 
convicted  of  the  crime  charged.  Matter  of  Smith,  216  App.  Div. 
173,  213  N.  Y.  Snpp.  751. 

One  who  has  been  disbarred  as  an  attorney  and  counsellor  at 
law  and  has  faithfully  observed  the  limitations  imposed  upon 
him  by  the  order  of  disbarment  for  a  period  of  approximately 
eight  years,  may  be  reinstated  to  the  office  of  attorney  and  coun- 
sellor at  law.  Matter  of  Newell,  208  App.  Div.  496,  203  N.  Y.  Supp. 
677. 

The  Association  of  the  Bar  of  the  City  of  New  York  cannot 
appeal  to  the  Court  of  Appeals  from  a  decision  of  the  Appellate 
Division  dismissing  the  charges  against  an  attorney.  Matter  of 
Dolphin,  240  N.  Y.  89,  dismissing  appeal  208  App.  Div.  223,  203 
N.  Y.  Supp.  472. 

The  Appellate  Division  is  not  required  to  reinstate  an  attorney 
who,  after  a  conviction  of  a  felony  under  the  United  States  Crim- 
inal Code,  has  been  pardoned  by  the  President  of  the  United 
States.  The  court  may  look  into  the  nature  of  the  offense  of 
which  the  attorney  was  convicted,  and  determine  whether  it  is  of 
such  a  character  as  to  justify  disbarment,  or  to  prevent  a  rein- 
statement. Matter  of  Kaufmann,  213  App.  Div.  555,  211  N.  Y. 
Supp.  256. 
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ARTICLE  I. 
NATURE  AND  HISTORY  OF  ORDER  OF  CERTIORARI. 

A.  Civil  Practice  Act,  §  1283.    Writ  of  certiorari  abolished. 

The  writ  of  certiorari  is  hereby  abolished.  The  relief  heretofore  obtained  by  such 
writ  under  the  provisions  of  the  code  of  civil  procedure  shall  hereafter  be  obtained 
by  an  order  as  provided  in  this  article.  Wherever  in  any  statute  reference  is  made 
to  a  writ  of  certiorari,  such  reference,  when  heretofore  referring  to  a  writ  of  certiorari 
as  regulated  by  article  seven  of  title  two  of  chapter  sixteen  of  the  code  of  civil  pro- 
cedure, shall  be  deemed  to  refer  to  a  certiorari  order  as  provided  in  this  article,  and 
the  relief  given  by  any  such  statute  by  means  of  a  writ  shall  be  obtained  by  an  order 
as  provided  in  this  article.  Nothing  in  this  section  shall  be  construed  as  abolishing 
the  writ  of  certiorari  under  the  tax  law,  or  under  any  other  general  or  special  statute, 
to  review  assessments  for  purposes  of  taxation  which  are  placed  upon  the  local  tax 
rolls.     (Amended  by  Chapter  335,  Laws  of  1922.) 

B.  Certiorari  in  other  chapters  of  this  work. 

A  taxpayer  who  feels  himself  aggrieved  because  the  assessors 
have  exempted  certain  property  from  taxation  has  a  remedy  by 
way  of  a  common  law  writ  of  certiorari,  and  is  not  bound  to  the 
certiorari  allowed  under  section  20  of  the  Tax  Law.  People  ex 
rel.  Eoestery  v.  Taylor,  210  App.  Div.  196,  205  N.  Y.  Supp.  897 ; 
reversed  on  other  grounds,  239  N.  Y.  626. 

C.  History  of  certiorari. 

Certiorari  is  a  common  law  prerogative  writ  issued  from  a 
superior  court  to  an  inferior  court  to  review,  not  only  proceed- 
ings in  inferior  courts,  but  also  proceedings  of  inferior  officers, 
boards  and  tribunals  acting  in  a  judicial  or  quasi  judicial  char- 
acter. The  remedy  it  furnished  has  been  preserved  in  this  state 
by  statute.  People  ex  rel.  Hoesterey  v.  Taylor,  210  App.  Div. 
196,  205  N.  Y.  Supp.  897,  reversed  on  other  grounds,  239  N.  Y. 
626. 

The  Civil  Practice  Act  abolished  the  writ  of  certiorari  except 
in  certain  tax  matters,  and  the  relief  under  that  ancient  writ  and 
the  more  modern  statutory  writ  is  now  provided  by  a  certiorari 
order.  In  case  the  practice  is  improperly  followed  and  a  proceed- 
ing is  commenced  by  a  writ  of  certiorari,  on  an  appeal  to  the 
appellate  division,  the  title,  proceedings,  petition  and  all  neces- 
sary papers  will  be  deemed  amended  to  conform  to  the  proper 
practice  as  now  prescribed  by  the  Civil  Practice  Act.  Matter  of 
Multiplex  Garages,  Inc.,  v.  Walsh,  213  App.  Div.  155,  210  N.  Y. 
Supp.  178,  reversed  on  other  grounds,  214  N.  Y.  527. 
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ARTICLE  II. 
WHEN  ORDER  MAY  BE  GRANTED. 

B.  General  principles  prescribing  when  order  may  be  granted. 

Certiorari  may  be  issued  at  common  law  where  the  power  of 
the  court  to  issue  it  is  not  expressly  taken  away  by  statute. 
Dawley  v.  Wilson,  232  N.  Y.  12. 

It  is  fundamental  that  certiorari  will  only  issue  to  review  a 
final  determination.  Matter  of  Hall  v.  Hood,  121  Misc.  572,  201 
N.  Y.  Supp.  498. 

In  the  absence  of  statutory  authority  an  order  of  certiorari 
cannot  be  granted  to  review  a  determination  which  does  not  finally 
determine  the  rights  of  the  parties  with  respect  to  the  matter  to 
be  reviewed.  Matter  of  Santa  Clara  L.  Co.  v.  Comrs.  of  Land 
Office,  209  App.  Div.  705,  204  N.  Y.  Supp.  746. 

The  writ  or  order  of  certiorari  is  issued  only  where  the  courts 
at  common  law  or  by  statute  have  the  right  to  review  the  action 
of  an  inferior  court  or  of  a  public  officer  or  body.  The  courts 
of  this  state  have  no  right  to  review  legislative  actions.  Where  a 
public  body  to  whom  no  judicial  functions  have  been  entrusted 
has  assumed  to  exercise  such  functions,  no  review  of  the  propriety 
of  its  action  by  the  court  through  certiorari  would  ordinarily 
serve  any  useful  purpose;  for  attempted  action  of  a  public  body 
without  power  is  void  and  may  be  attacked  for  want  of  juris- 
diction at  any  time  when  an  attempt  is  made  to  enforce  claims 
founded  upon  such  action.  Matter  of  Long  Island  R.  Co.  v.  Rylan, 
240  N.  Y.  199,  reversing  210  App.  Div.  761,  206  N.  Y.  Supp.  239. 

An  application  for  any  order  of  certiorari  based  solely  on  an 
allegation  of  illegal  procedure  in  the  organization  and  conduct  of 
a  school  meeting,  it  not  appearing  that  final  action  was  taken 
upon  any  subject,  will  be  denied.  Matter  of  Hall  v.  Hood,  121 
Misc.  572,  201  N.  Y.  Supp.  498. 

Sewer  commissioners  of  a  town  are  not  judicial  officers  and 
their  actions  may  not  be  reviewed  by  certiorari.  People  ex  rel. 
Disiderio  v.  Conolly,  238  N.  Y.  326,  reversing  207  App.  Div.  886, 
202  N.  Y.  Supp.  945. 

The  refusal  of  the  county  judge  and  county  superintendent  of 
the  poor  to  remove  from  office  members  of  the  board  of  child 
-welfare  rests  in  their  discretion,  and  the  court  will  not  interfere 
by  certiorari.  Matter  of  Jones,  208  App.  Div.  701,  202  N.  Y.  Supp. 
235. 
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C.  State  officers. 


The  decision  of  the  commissioner  of  agriculture  or  counsel  of 
farms  and  markets  in  awarding  or  withholding  an  award  of 
damages,  under  section  139-f  of  the  Agricultural  Law  for  com- 
pensation to  owners  of  domestic  animals  killed  by  dogs,  is  re- 
viewable by  certiorari.    Dawley  v.  Wilson,  232  N.  Y.  12. 

A  writ  of  certiorari,  not  authorized  by  statute,  but  valid  as  a 
common  law  writ,  to  review  the  assessment  of  damages  for  Kara- 
kul fur  sheep  killed  by  dogs,  should  be  heard  in  the  first  instance 
by  the  Appellate  Division,  and  an  order  by  the  Special  Term 
assessing  the  damages  is  unauthorized  and  will  be  reversed. 
People  ex  rel.  Dawley  v.  Wilson,  200  App.  Div.  537,  192  N.  Y. 
Supp.  751,  affirmed  235  N.  Y.  587. 

A  decision  of  the  Board  of  Hudson  River  Regulating  District, 
which  changed  the  original  plans  from  a  ferry  to  a  bridge  across 
the  Sacandaga  reservoir  was  held  to  be  a  final  determination  re- 
viewable by  certiorari  under  §  454  of  the  Conservation  Law. 
Matter  of  County  of  Fulton  v.  Hudson  River  Regulating  Dis- 
trict, 231  App.  Div.  408,  248  N.  Y.  Supp.  8. 

A  determination  of  the  Milk  Control  Board  created  by  Chapter 
158  of  the  Laws  of  1933  is  reviewable  by  certiorari  as  is  provided 
by  subdivision  6  of  §  308,  Article  25,  of  the  Agriculture  and 
Markets  Law.  Matter  of  Grandview  Dairy,  Inc.  v.  Baldwin,  239 
App.  Div.  640,  269  N.  Y.  Supp.  116. 

The  providing  of  redemption  under  §  137  of  the  Tax  Law  is  one 
between  the  alleged  occupant  and  the  State  Tax  Department  and 
the  purchaser,  not  being  a  party  to  the  proceeding,  does  not  have 
his  rights  finally  determined  therein  and  is  thus  not  a  party 
aggrieved.  Therefore  he  may  not  bring  certiorari  to  review  the 
determination.  Matter  of  Lyons  v.  State  Tax  Commission,  235 
App.  Div.  474,  257  N.  Y.  Supp.  202. 

D.  Supervisors  and  boards  of  audit. 

Certiorari  is  a  proper  remedy  to  review  the  action  of  a  board 
of  supervisors  in  improperly  levying  against  a  town  charges  for 
the  maintenance  of  truant  children.  People  ex  rel.  Town  of 
Candor  v.  Board  of  Supervisors,  204  App.  Div.  703,  199  N.  Y. 
Supp.  300. 

Certiorari  is  the  proper  procedure  to  review  the  action  of  the 
board  of  supervisors  in  removing  from  office  the  county  super- 
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intendent  of  highways.    Matter  of  Creiger  v.  Cassidy,  205  App. 
Div.  774,  200  N.  Y.  Supp.  250. 

The  audit  and  disallowance  by  a  board  of  supervisors  of  a 
claim  due  from  the  county  is  a  final  and  conclusive  determination 
reviewable  by  certiorari.  Matter  of  Zurich,  etc.,  Ins.  Co.,  Ltd. 
V.  Board  of  Supervisors,  235  App.  Div.  473,  257  N.  Y.  Supp.  142. 

E.  Municipal  officers  or  boards. 

An  order  of  certiorari  will  not  be  granted  to  review  an  action 
of  the  board  of  health  to  determine  as  to  the  existence  of  a  nui- 
sance. In  fact,  whoever  abates  a  nuisance,  whether  he  be  a  public 
authority  or  a  private  individual,  is  responsible  for  his  acts, 
and  the  sole  remedy  of  one  deeming  himself  aggrieved  is  by  suit 
against  the  individual.  Matter  of  Moose  v.  Town  Board  of  Health, 
116  Misc.  459,  190  N.  Y.  Supp.  161. 

The  action  of  the  board  of  standards  and  appeals  in  affirming 
a  determination  of  the  superintendent  of  buildings  denying  an 
application  for  the  construction  of  a  garage,  may  be  reviewed  by 
certiorari.  People  ex  rel.  Kannensohn  v.  Walsh,  120  Misc.  467, 
199  N.  Y.  Supp.  534. 

The  remedy  for  the  review  of  the  action  of  the  board  of  appeals 
of  the  city  of  New  York  in  refusing  to  grant  a  permit  for  the 
construction  of  a  garage  in  the  business  district  is  by  certiorari 
under  the  authority  of  section  719-a  of  the  Greater  New  York 
Charter.  Matter  of  McGarry  v.  Walsh,  213  App.  Div.  289,  210 
N.  Y.  Supp.  286. 

Certiorari  is  a  proper  remedy  to  review  the  action  of  the  board 
of  appeals  of  the  city  of  New  York  in  denying  an  application  for 
the  turning  of  a  public  stable  into  a  public  garage  for  the  storage 
of  more  than  five  automobiles.  People  ex  rel.  Boyd  v.  Walsh,  125 
Misc.  38,  210  N.  Y.  Supp.  46. 

The  deterniination  of  the  board  of  appeals  of  the  city  of  New 
York  in  permitting  the  issuance  of  a  permit  for  the  erection  of  a 
garage  for  more  than  five  motor  vehicles  on  premises  located  in 
a  residential  district,  in  the  absence  of  consents  of  the  owners  of 
eighty  per  cent  of  the  frontage  of  property  immediately  affected 
by  the  proposed  garage,  under  the  provisions  of  subdivision  (g) 
of  section  7  of  article  2  of  the  Building  Zone  resolution,  is  null 
and  void,  and  a  writ  of  certiorari  to  review  the  action  of  the  said 
board  should  be  sustained,  since  the  filing  of  consents  and  the 
designation  of  frontage  which  the  board  deems  immediately 
affected  by  the  proposed  garage  is  a  condition  precedent  to  the 
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issuance  of  the  permit,  and  may  not  be  waived  by  said  board 
under  section  21  of  article  5  of  the  resolution.  People  ex  rel. 
Gross  V.  Walsh,  124  Misc.  889,  208  N.  Y.  Supp.  571,  reversed  213 
App.  Div.  878,  209  N.  Y.  Supp.  900. 

The  action  of  a  town  board  in  determining  under  sections  282 
and  285  of  the  Town  Law  that  a  majority  of  the  owners  of  the 
taxable  real  property  in  a  proposed  water  district  had  signed  the 
petition  for  the  establishment  of  the  district,  is  a  judicial  act,  and 
may  be  reviewed  in  a  certiorari  proceeding.  Eastman  Kodak 
Company  v.  Richards,  123  Misc.  83,  204  N.  Y.  Supp.  246. 

The  act  of  the  board  of  estimate  and  apportionment  in  fixing 
an  area  of  assessment  in  a  street  opening  case,  which  is  clearly 
wrong  in  fact  and  wholly  without  authority,  may  be  reviewed  by 
certiorari.  Long  Island  R.  Co.  v.  Hylan,  210  App.  Div.  761,  2Q6 
N.  Y.  Supp.  239,  reversed  240  N.  Y.  ,200. 

The  courts  will  not  interfere  with  a  proper  exercise  of  discre- 
tion by  the  board  of  appeals  in  denying  an  application  to  vary 
the  building  and  zoning  regulations  so  as  to  permit  the  erection 
of  a  garage  for  more  than  five  cars  within  a  business  district. 
Matter  of  Boyd  v.  Walsh,  217  App.  Div.  461,  216  N.  Y.  Supp.  242, 
affirmed  244  N.  Y.  512. 

Where  assessment  rolls  have  passed  out  of  the  custody  and 
control  of  the  assessors,  an  order  of  certiorari  should  not  be 
granted  to  review  their  action  in  exempting  property  from  assess- 
ment. People  ex  rel.  Hoesterey  v.  Taylor,  239  N.  Y.  626,  reversing^ 
210  App.  Div.  196. 

The  determination  of  the  state  department  revoking  the  license 
of  a  real  estate  broker  is  a  final  determination  reviewable  by  cer- 
tiorari and  may  not  be  removed  from  this  provision  upon  the 
theory  that  it  is  not  a  final  order  but  may  be  rescinded  by  the 
department  itself  even  without  the  appearance  of  mistake,  fraud 
or  legal  error  in  the  proceedings  leading  to  the  revocation.  Matter 
of  Schneidecker  v.  Department  of  State,  242  App.  Div.  119. 

F.  Police  commissioner  or  board. 

A  police  officer  who  has  been  dismissed  from  the  police  force 
by  the  police  commissioner  after  a  hearing  will  be  reinstated, 
where  an  examination  of  the  evidence  discloses  no  proof  justifying^ 
a  dismissal.  People  ex  rel.  Dwyer  v.  MacAffer,  202  App.  Div. 
14,  195  N.  Y.  Supp.  706. 

Where  the  evidence  is  insufficient  to  sustain  the  charges  against 
a  police  officer,  the  proceeding  may  be  reviewed  by  certiorari,  and 
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the  police  officer  may  be  reinstated.    Matter  of  Eisle  v.  Woodin, 
205  App.  Div.  452,  199  N.  Y.  Supp.  559,  affirmed  238  N.  Y.  551. 

Before  a  chief  of  police  appointed  under  the  Civil  Service  Law 
can  be  removed,  special  reasons  must  exist  upon  which  he  is 
entitled  to  be  heard.  The  hearing  to  be  granted  him  is  not  "a 
mere  form  to  precede  a  predetermined  removal,  but  must  be  fair 
in  all  respects,  based  upon  an  impartial  review  of  evidence,  to  the 
exclusion  of  knowledge  possessed  by  the  trier  of  fact  and  free 
from  prejudicial  errors."  People  ex  rel.  Packwood  v.  Riley,  232 
N.  Y.  283,  reversing  194  App.  Div.  935,  184  N.  Y.  Supp.  729. 

Where  an  offense  of  a  policeman  was  substantial  rather  than 
technical,  the  courts  will  not  interfere  because  the  punishment, 
which  is  in  the  discretion  of  the  head  of  the  department,  seems 
harsh  and  excessive.  People  ex  rel.  Ohertean  v.  Kreinheder,  207 
App.  Div.  160,  201  N.  Y.  Supp.  715. 

Where  the  facts  are  not  in  dispute,  the  determination  of  the 
police  department  that  the  acts  in  question  are  of  such  a  nature 
as  to  require  the  punishment  of  a  policeman,  the  discretion  of 
the  police  department  as  to  the  punishment  to  be  inflicted  is  not 
subject  to  judicial  review.  People  ex  rel.  Regan  v.  Enright,  240 
N.  Y.  194,  reversing  211  App.  Div.  868,  207  N.  Y.  Supp.  900. 

The  removal  of  a  chief  of  police  must  be  based  on  legal  evidence, 
and  it  is  reversible  error  to  admit  in  evidence  clippings  from 
newspapers  consisting  principally  of  editorials.  People  ex  rel. 
Packwood  v.  Riley,  203  App.  Div.  398,  196  N.  Y.  Supp.  792. 

H.  Civil  service  boards. 

Under  section  22  of  the  Civil  Service  Law  a  veteran  is  expressly 
given  the  right  to  review  the  action  of  the  state  industrial  com- 
missioner in  removing  him  from  his  position,  and  he  is  entitled 
to  a  judgment  of  the  court  as  to  the  sufficiency  of  the  charges  made 
and  whether  there  was  evidence  justifying  the  commissioner's 
action.  Matter  of  Davis  v.  Sayer,  205  App.  Div.  562,  200  N.  Y. 
Supp.  134. 

The  Appellate  Division  is  slow  to  interfere  with  the  commis- 
sioner or  head  of  a  department  removing  an  employee  from  his 
position  on  the  ground  that  he  has  failed  to  carry  out  instructions 
and  that  he  was  inefficient.  Where  the  commissioner  in  charge 
of  the  office  was  familiar  with  the  details  and  he  acted  in  good 
faith,  the  courts  will  not  attempt  to  interfere  with  his  management 
of  the  office  or  demoralize  it  by  setting  aside  his  rulings,  except 
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for  substantial  errors  shown.    Matter  of  Davis  v.  Bayer,  205  App. 
Div.  562,  200  N.  Y.  Supp.  134. 

J.  School  matters. 

Certiorari  is  a  proper  remedy  to  review  an  action  of  the  board 
of  education  in  disallowing  a  proper  claim.  People  ex  rel.  Kiehm 
V.  Board  of  Education,  198  App.  Div.  476, 190  N.  Y.  Supp.  798. 

The  courts  have  power  to  determine  whether  a  budget  pre- 
sented at  the  annual  meeting  of  a  union  free  school  district  has 
been  legally  adopted.  Matter  of  Miller  v.  Gould,  121  Misc.  270, 
200  N.  Y.  Supp.  884. 

An  application  for  certiorari  to  review  the  determination  of 
the  commissioner  of  education  confirming  the  action  of  the  board 
of  education  of  a  union  free  school  district,  with  which  other  dis- 
tricts had  been  consolidated,  in  levying  taxes  to  pay  bonds  of  said 
district  issued  prior  to  the  consolidation,  should  be  denied,  for  the 
petitioner's  remedy  is  under  the  Tax  Law  and  not  by  certiorari 
under  the  Civil  Practice  Act.  Matter  of  Murphy  v.  Graves,  128 
Misc.  346,  218  N.  Y.  Supp.  586. 

Where  a  district  superintendent  of  schools  had  jurisdiction  to 
dissolve  a  common  school  district  and  annex  the  territory  to  an- 
other district  and  the  action  of  the  district  superintendent  has 
been  affirmed  by  the  commissioner  of  education  and  appeal  there- 
from, the  determination  of  the  latter  is  final  and  conclusive. 
People  ex  rel.  Cherry  v.  Graves,  219  App.  Div.  563,  220  N.  Y.  Supp. 
414. 

In  this  state  it  is  settled  governmental  policy  that  all  questions 
of  school  administration  and  methods  shall  be  determined  by  the 
commissioner  of  education  and  that  his  decision  is  not  subject  to 
review  by  the  courts  so  far  as  it  pertains  to  such  administration 
and  incidentally,  if  at  all,  affects  property  rights.  This  delegated 
power  in  the  commissioner  is  not,  however,  general  and  unlimited. 
In  order  to  oust  the  courts  of  their  normal  jurisdiction,  it  is  not 
enough  that  the  schools  or  the  school  system  are  more  or  less 
involved.  In  all  matters  outside  of  its  general  policy,  administra- 
tion and  control,  where  the  educational  system  conflicts  or  inter- 
feres with  the  rights  and  interests  of  the  people,  in  the  absence  of 
express  statute  to  the  contrary,  the  courts  retain  and  will  exercise 
full  jurisdiction.  Matter  of  Miller  v.  Gould,  121  Misc.  270,  200 
N.  Y.  Supp.  884. 

On  a  certiorari  to  review  the  action  of  a  board  of  education  of 
a  city  in  auditing  the  claim  of  an  architect  for  fees  alleged  to  be 
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due  him  for  preparing  plans  for  a  school  building,  the  determina- 
tion of  the  board,  being  the  exercise  of  a  quasi-judicial  function,  is 
conclusive,  if  based  upon  sufficient  evidence  to  support  it.  If, 
hpwever,  the  decision  is  contrary  to  the  evidence,  or  without 
justification  under  the  facts  established,  the  court  may  modify  or 
annul  the  determination  in  the  interests  of  justice  to  the  petitioner. 
Matter  of  Berg  v.  Board  of  Education,  213  App.  Div.  357,  210 
N.  Y.  Supp.  686. 

L.  Assessment  for  local  improvements. 

Ordinarily  the  courts  will  not  by  an  order  of  certiorari  review 
the  action  taken  by  a  local  governmental  body  in  fixing  an  area 
of  assessment  pursuant  to  authority  delegated  to  it  by  the  legisla- 
ture. Matter  of  Long  Island  R.  Co.  v.  Hylan,  240  N.  Y.  199,  re- 
versing 210  App.  Div.  761,  206  N.  Y.  Supp.  239. 

The  board  of  estimate  and  apportionment  of  the  city  of  New 
York  has  no  judicial  function  to  perform  when  it  determines  what 
property  shall  be  assessed  for  local  improvement.  Its  functions 
are  purely  legislative.  If  its  action  does  not  transcend  the  powers 
lawfully  delegated  to  it,  the  courts  may  not  review  the  exercise  of 
its  discretion ;  if  it  transcends  its  powers  its  action  is  void  just  as 
action  by  the  legislature  itself,  beyond  its  powers,  would  be  un- 
constitutional and  void.  The  courts  may  not  review  its  actions  as 
if  it  had  judicial  functions.  The  order  of  certiorari  is  issued  only 
where  the  courts  at  common  law  or  by  statute  have  a  right  to 
review  the  action  of  an  inferior  court  or  of  a  public  officer  or 
body.  The  courts  of  this  state  have  no  right  to  review  legislative 
actions ;  and,  where  a  public  body  to  whom  no  judicial  functions 
have  been  entrusted  has  assumed  to  exercise  such  functions,  no 
review  of  the  propriety  of  its  actions  by  the  courts  through  cer- 
tiorari would  ordinarily  serve  any  useful  purpose ;  for  attempted 
action  of  a  public  body  without  authority  is  void  and  may  be 
attacked  for  want  of  jurisdiction  at  any  time  when  an  attempt  is 
made  to  enforce  claims  founded  upon  such  action.  Matter  of  Long 
Island  R.  Co.  v.  Hylan,  240  N.  Y.  199,  reversing  210  App.  Div.  761, 
206  N.  Y.  Supp.  239. 

ARTICLE  III. 

WHAT  COURT  MAY  GRANT  ORDER,  AND  WITHIN  WHAT  TIME. 

D.  The  time  limitation. 

The  meaning  of  section  1288  of  the  Civil  Practice  Act  is  that  a 
certiorari  order  to  review  a  determination  must  be  granted  and 
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served  within  four  calendar  months  after  the  determination  to 
review  becomes  final  and  binding  for  the  purpose  of  being  reviewed 
or  final  and  binding  so  that  it  can  be  reviewed.  Matter  of  N.  Y.  C. 
R.  Co.  V.  Public  Service  Commission,  238  N.  Y.  132. 

The  four  months  specified  in  section  1288,  as  to  the  review  of 
an  order  made  by  the  Public  Service  Commission,  begins  to  run 
from  the  date  when  the  Public  Service  Commission  denies  a  re- 
hearing, and  an  application  for  an  order  of  certiorari  is  in  time  if 
made  within  four  months  therefrom.  Matter  of  N.  Y.  C.  R.  Co. 
V.  Public  Service  Commission,  238  N.  Y.  132. 

A  certiorari  proceeding  will  be  dismissed  with  costs  where  it 
was  not  instituted  and  the  order  obtained  and  served  within  the 
period  limited  by  section  1228.  Matter  of  Frank  v.  Board  of 
Education,  217  App.  Div.  761,  216  N.  Y.  Supp.  832,  affirmed  243 
1>J.  Y.  603. 

A  certiorari  order  to  review  the  determination  of  the  com- 
missioner of  education  modifying  a  designation  by  a  district  school 
of  an  academic  school  at  which  the  pupils  may  attend  at  the  ex- 
pense of  the  district,  which  designation  was  made  pursuant  to 
subdivision  6  of  section  493  of  the  Education  Law,  must  be  granted 
and  served  within  four  months  of  the  date  of  the  determination 
as  required  by  section  1288  of  the  Civil  Practice  Act,  and  not  four 
months  from  the  opening  of  the  school  year  following  the  deter- 
mination by  the  commissioner.  Matter  of  Gable  v.  Gilbert,  126 
Misc.  185,  213  N.  Y.  Supp.  647. 

ARTICLE  IV. 

PETITION  AND  NOTICE  OF  APPLICATION. 

Where  the  office  of  a  water  commissioner  became  vacant  auto- 
matically on  account  of  the  neglect  of  the  incumbent  to  perform 
the  duties  of  his  office  for  three  months,  the  action  of  the  common 
council  of  the  city  in  removing  him  from  office  is  unauthorized  and 
useless,  and  certiorari  will  not  be  allowed  to  review  the  action  of 
"the  common  council,  as  he  is  not  aggrieved  by  the  determination. 
Matter  of  Haase  v.  Common  Council  of  City  of  Elmira,  206  App. 
Div.  14,  200  N.  Y.  Supp.  419,  appeal  dismissed,  236  N.  Y.  650. 

The  title  of  the  petition  should  not  bear  the  legend  "People  of 
the  State  of  New  York  on  the  relation  of, ' '  but  should  be  entitled 
''In  the  matter  of  the  application  of."  Matter  of  Multiplex 
Garages,  Inc.  v.  Walsh,  213  App.  Div.  155,  210  N.  Y.  Supp.  178, 
reversed  on  other  grounds,  241  N.  Y.  527. 
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ARTICLE  V. 

THE  ORDER  AND  STAY  THEREON. 

D.  Civil  Practice  Act,  §  1295.    Stay  of  proceedings. 

Except  as  prescribed  in  this  section,  a  certiorari  order  does  not  stay  the  execution 
of  the  determination  to  be  reviewed  or  affect  the  power  of  the  body  or  officer  against 
which  or  whom  it  is  granted.  The  court  which  grants  the  order,  in  its  discretion  and 
upon  such  terms  as  to  the  security  or  otherwise  as  justice  requires,  may  direct  that  the 
execution  of  the  determination  be  stayed  pending  the  certiorari  and  until  the  further 
direction  of  the  court.  A  bond,  undertaking  or  other  security  given  to  procure  such 
a  stay  is  valid  and  effectual,  according  to  its  terms,  in  favor  of  a  person  beneficially 
interested  in  upholding  the  determination  to  be  reviewed,  who  is  admitted  as  a  party 
to  the  special  proceeding,  as  prescribed  in  section  thirteen  hundred  and  two  of  this  act. 
(Amended  by  Chapter  219,  Laws  of  1922.) 

F.  Contents  of  order. 

The  motion  papers  on  an  application  to  amend  an  order  of 
certiorari  should  state  the  amendments  which  are  sought.  Pierson 
V.  Wilson,  214  App.  Div.  848,  211  N.  Y.  Supp.  929. 

ARTICLE  VI. 

RETURN  TO  ORDER  AND  PROCEEDINGS  THEREON. 

B.  Form  and  contents  of  return. 

Where  the  petitioners  seek  to  build  a  public  garage  in  an  area 
restricted  to  business  and  their  application  is  denied  by  the  board 
of  appeals  of  the  city  of  New  York,  a  return  to  an  order  of  cer- 
tiorari stating  that  the  reason  for  the  denial  of  the  application 
was  "the  best  interests  of  the  community"  and  to  prevent  "the 
desecration  of  the  community,"  the  return  is  insufi&cient  under 
section  719a  of  Chapter  503  of  the  Laws  of  1916  which  requires 
that  the  return  must  concisely  set  forth  such  other  facts  as  may  be 
pertinent  and  material  and  show  the  grounds  of  the  decision  ap- 
pealed from.  Tartar  v.  Sanderson,  121  Misc.  629,  201  N.  Y.  Supp. 
495,  affirmed  208  App.  Div.  842,  204  N.  Y.  Supp.  952. 

Under  section  719a  of  the  New  York  City  Charter  the  return 
by  the  board  of  appeals  in  reference  to  zoning  regulations  must 
concisely  set  forth  such  facts  as  may  be  pertinent  and  material  tO' 
show  the  grounds  of  the  decision.  People  ex  rel.  Fordham  M.  R, 
Church  V.  Walsh,  244  N.  Y.  280,  reversing  217  App.  Div.  177. 

D.  Conclusiveness  of  return. 

Where  the  return  contains  a  statement  that  it  constitutes  all  the 
proceedings  before  the  inferior  tribunal,  the  Appellate  Division 
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is  limited  to  the  facts  set  out  in  the  return  and  cannot  assume  that 
the  tribunal  had  other  information  upon  which  it  based  its  action. 
Kiehm  v.  Board  of  Education,  203  App.  Div.  245,  196  N.  Y.  Supp. 
789. 

ARTICLE  VII. 

HEARING  AND  QUESTIONS  TO  BE  DETERMINED. 

(No  new  material  under  this  article.) 

ARTICLE  Vin. 

FINAL  ORDER. 

F.  Restitution. 

In  a  certiorari  proceeding  the  court  has  the  power  to  order  and 
enforce  restoration.  People  ex  rel.  Town  of  Candor  v.  Board  of 
Supervisors,  204  App.  Div.  703,  199  N.  Y.  Supp.  300. 

ARTICLE  IX. 

COSTS. 

(No  new  material  under  this  article.) 

ARTICLE  X. 

APPEALS. 

In  an  appeal  by  a  police  officer  from  a  determination  removing: 
him  upon  charges,  he  is  entitled  to  a  review  of  all  the  evidence 
and  a  determination  as  to  whether  the  charges  have  been  proved 
by  a  fair  preponderance  of  evidence.  He  cannot  be  dismissed 
from  employment  because  a  charge  has  been  made  against  him 
and  sworn  to.  He  is  entitled  to  have  the  Appellate  Division  pass 
upon  the  weight  and  sufficiency  of  the  evidence  to  sustain  the 
charges.    People  ex  rel.  Gilson  v.  Gibbons,  231  N.  Y.  171. 

An  order  of  the  Appellate  Division  dismissing  a  certiorari  pro- 
ceeding is  appealable  to  the  Court  of  Appeals,  where  the  order  is 
silent  as  to  the  reason,  but  the  opinion  indicates  that  it  was  dis- 
missed as  a  matter  of  law  and  not  in  the  exercise  of  discretion. 
Dawley  v.  Wilson,  232  N.  Y.  12. 


CHATTELS,  FORECLOSURE  OF  LIENS  UPON. 

ARTICLE  I. 

STATUTORY  PROVISIONS. 

(No  new  material  under  this  article.) 

ARTICLE  n. 

DISCUSSION  OF  STATUTORY  PROVISIONS. 

The  lien  of  the  pledgee  upon  property  in  his  possession  may  be 
enforced  by  action  under  section  206  of  the  Lien  Law  at  any  time 
when  he  is  in  possession  of  the  property,  and  neither  the  six  nor 
ten  year  statute  of  limitations  is  applicable.  Hutson  v.  Title  Guar- 
antee S  Trust  Co.,  118  Misc.  795,  195  N.  Y.  Supp.  316. 

In  an  action  to  foreclose  a  lien  in  favor  of  a  conditional  sale 
vendor  under  section  70  of  the  Municipal  Court  Code,  notice  of 
an  application  for  a  warrant  of  seizure  made  under  section  72  of 
the  Municipal  Court  Code,  as  amended  by  Chapter  692  of  the  Laws 
of  1926,  should  distinctly  state  the  time  and  place  where  the  appli- 
cation for  a  warrant  of  seizure  is  to  be  made.  Winterroth  v. 
Scharger,  128  Misc.  58,  217  N.  Y.  Supp.  830. 

B.  NatTire  of  remedy. 

The  remedy  is  not  available  to  an  attorney  for  an  attorney's 
lien.    Rubin  v.  Bernstein,  133  Misc.  95,  231  N.  Y.  Supp.  242. 

F.  Issuance  of  warrant. 

In  an  action  to  foreclose  the  lien  of  a  chattel  mortgage  a  warrant 
of  seizure  may  be  issued  by  the  City  Court  of  New  York.  Marcus 
V.  Sherr,  132  Misc.  734,  230  N.  Y.  Supp.  425. 

CERTIORARI  TO  REVIEW  ASSESSMENT. 

8ee  Tax  Law. 


CHILDREN,  ADOPTION  OF. 

See  Adoption. 

CIVIL  CONTEMPTS. 

See  Contempt. 
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CLAIM  TO  REAL  PROPERTY. 

ARTICLE  I. 

History  and  nature  of  action. 
B.  Nature  of  action. 

ARTICLE  II. 
When  action  maintained,  and  what  must  be  alleged. 

A.  Real  Property  Law,  §  500.    Who  may  maintain  an  action. 

B.  Real  Proi)erty  Law,  §  501.    Complaint. 

C.  Real  Property  Law,  §  512.     This  article  applies  to  corporations  and  to  the  people 

of  the  State  of  New  York. 

B.  Title  of  plaintiff. 

E.  Possession  of  plaintiff. 

G.  Infant  defendants.     Real  Property  Law,  §  .501-a. 

H.  Complaint. 

ARTICLE  III. 
Proceedings  after  joinder  of  issue, 
r.  Trial  similar  to  ejectment. 

ARTICLE  IV. 
Judgment  and  its  effect. 

C.  Real  Property  Law,  §  508.     Effect  of  judgment. 

ARTICLE  I. 

HISTORY  AND  NATURE  OF  ACTION. 

B.  Nature  of  action. 

An  action  in  which  the  complaint  alleges  that  the  plaintiffs  are 
the  owners  and  in  possession  of  certain  real  property,  that  the 
state  sold  part  of  the  land  to  the  defendant  and  that  the  defendant 
claims  to  own  the  land  and  threatens  to  eject  the  plaintiffs  there- 
from, and  demands  peaceable  possession  of  the  premises  and  that 
the  defendant  be  enjoined  and  restrained  from  entering  thereon, 
is  an  action  under  sections  502-504  of  the  Real  Property  Law  to 
determine  a  claim  to  real  property  and  not  an  action  of  ejectment. 
Rubin  V.  City  of  Syracuse,  212  App.  Div.  475,  208  N.  Y.  Supp.  732, 
appeal  dismissed  241  N.  Y.  504. 

ARTICLE  II. 

WHEN  ACTION  MAINTAINED,  AND  WHAT  MUST  BE  ALLEGED. 

A.  Real  Property  Law,  §  500.    Who  may  maintain  an  action. 

Where  a  person  has  been,  or  he  and  those  whose  estates  he  has,  have  been  for  one 
year  in  possession   of  real  property,   or   of   any  undivided  interest   therein,   claiming 
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it  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten,  ho  may  maintain  an 
•action  against  any  other  person,  known  or  unknown,  including  one  under  dis- 
ability as  hereinafter  specified,  to  compel  the  determination  of  any  claim  adverse  to 
that  of  the  plaintiff  which  the  defendant  makes,  or  which  it  appears  from  the  pubUe 
records,  or  from  the  allegations  of  the  complaint,  the  defendant  might  make  to  any 
estate  in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten, 
in  possession,  reversion  or  remainder,  or  to  any  interest  in  that  property,  including 
any  claim  in  the  nature  of  an  easement  therein,  whether  appurtenant  to  any  other 
estate  or  lands  or  not,  and  also  including  any  lien  or  incumbrance  upon  said  property, 
■of  the  amount  of  value  of  not  less  than  two  hundred  and  fifty  dollars.  But  this  sec- 
tion does  not  apply  to  a  claim  for  dower.     (Amended  by  Chapter  639,  Laws  of  1929.) 

Where  a  person  has  been  in  possession  of  real  property  for  a 
period  of  one  year,  claiming  it  in  fee  or  for  life,  or  for  a  term  of 
years  not  less  than  ten,  he  may  maintain  an  action  against  any 
other  person  to  compel  the  determination  of  any  adverse  claim 
thereto  made  by  such  other  person.  (Real  Property  Law  [Cons. 
Laws,  ch.  50],  sec.  500.)  His  complaint  must  set  forth  a  descrip- 
tion of  the  premises;  the  estate  therein  claimed  by  him;  a  one 
year's  possession  thereof;  the  unjust  claim  thereto  made  by  the 
•defendant.  {Id.  sec.  501.)  The  answer  may  simply  deny  the 
possession  of  the  plaintiff,  in  which  case,  if  the  defendant  succeeds, 
the  judgment  must  be  a  dismissal  of  the  complaint.  {Id.  sec. 
502.)  It  may  set  up  facts  showing  that  the  defendant  has  in  the 
premises  an  estate  in  fee,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten.  It  may  demand  any  judgment  to  which  the  defend- 
ant would  be  entitled  "in  an  action  brought  by  him  to  recover 
that  estate  in  said  property."  {Id.  sec.  503.)  If  the  defendant, 
by  his  answer,  claims  an  estate  in  the  property,  the  subsequent 
proceedings  are  the  same  "as  if  it  was  an  action  of  ejectment." 
{Id.  sec.  504.)  If  the  judgment  determines  that  the  defendant  is 
■entitled  to  possession  of  the  property,  it  must  award  him  posses- 
sion accordingly.  {Id.  sec.  506.)  "Final  judgment  for  the  plain- 
tiff must  be  to  the  effect  that  the  defendant,  and  every  person 
claiming  under  him  *  *  *  be  forever  barred  from  all  claim  *  *  • 
in  the  property."  {Id.  sec.  507.)  Best  Renting  Co.  v.  City  of 
New  Yorh,  248  N.  Y.  491. 

B.  Real  Property  Law,  §  501.    Complaint. 

The  complaint  in  such  action  must  set  forth  facts  showing: 

1.  The  plaintiff's  right  to  the  real  property;  whether  his  estate  therein  is  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten;  and  whether  he  holds  it  as  heir, 
■devisee  or  purchaser,  with  the  source  from  or  means  by  which  his  title  immediately 
accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was,  and,  for  one  year 
next  preceding,  has  been  in  his  possession,  or  in  the  possession  of  himself  and  those 
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from  whom  he  derives  his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant 
by  the  entirety,  or  as  tenant  in  conunon  with  others. 

3.  That  the  defendant  unjustly  claims,  or  that  it  appears  from  the  public  records 
or  from  the  allegations  of  the  complaint,  that  the  defendant  might  unjustly  claim 
an  estate  or  interest  or  easement  therein,  or  a  lien  or  incumbrance  thereupon  of  the 
character  specified  in  the  last  section;  but  where  the  people  of  the  state  of  New 
York  are  made  a  party  defendant,  as  provided  in  this  article,  the  summons  must  be 
served  upon  the  attorney-general  who  must  appear  in  behalf  of  the  people,  and  the 
complaint  shall  set  forth  detailed  facts  showing  the  particular  nature  of  the  estate, 
interest  or  easement  in  or  the  lien  or  incumbrance  on  the  real  property  and  the  reason 
for  making  the  people  a  party  defendant,  and  upon  failure  to  state  such  facts,  the 
complaint  shall  be  dismissed  as  to  the  people  of  the  state  of  New  York. 

4.  Whether  any  defendant  is  known  or  unknown,  and  whether  any  defendant  is  or 
might  be  an  infant,  an  idiot,  a  lunatic  or  an  habitual  drunkard. 

The  complaint  must  describe  the  property  claimed  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract  and  the  number  of  the  lot,  if  there  is  any, 
or  in  some  other  appropriate  manner,  so  that  from  the  description  possession  of  the 
property  claimed  may  be  delivered  where  the  plaintiff  is  entitled  thereto,  and  may 
contain  an  allegation  that  no  personal  claim  is  made  against  any  defendant  other  than 
a  defendant  who  shall  assert  a  claim  adverse  to  the  claim  of  the  plaintiff  set  forth  in 
the  complaint.  The  demand  for  judgment  may  be  to  the  effect  that  the  defendant 
and  every  person  claiming  under  him  be  barred  from  all  claim  to  an  estate  in  the 
property  described  in  the  complaint,  or  from  all  claim  to  an  interest  or  easement 
therein,  or  a  Hen  or  incumbrance  thereupon,  of  the  character  specified  in  the  last  sec- 
tion, or  it  may  combine  two  or  more  of  said  demands  with  other  demand  for  appro- 
priate relief.  (Amended  by  Chapter  665,  Laws  of  1925,  and  by  Chapter  639,  Laws 
of  1929.) 

C.  Real  Property  Law,  §  512.    This  article  applies  to  corporations  and 
to  the  people  of  the  State  of  New  York. 

An  action  may  be  inaintained,  as  prescribed  in  this  article,  by  or  against  a  corpo- 
ration, or  by  or  against  an  unincorporated  association,  as  if  it  was  a  natural  person, 
or  such  an  action  may  be  maintained  by  or  against  the  receiver  or  other  successor  of 
any  such  corporation  or  association,  or  by  or  against  the  people  of  the  state  of  New 
York,  and  the  use  of  the  masculine  gender  or  of  the  term  person  in  this  article  includes 
the  people  of  the  state  of  New  York.     (Amended  by  Chapter  565,  Laws  of  1925.) 

D.  Title  of  plaintiff. 

In  case  of  the  death  of  the  plaintiff,  the  action  cannot  be  revived 
by  his  administrator,  for  the  administrator  has  no  estate  in  the 
real  property  and  is  not  entitled  to  the  possession  thereof  and 
therefore  cannot  comply  with  the  provisions  of  section  501. 
Brandenstein  v.  Kawecki,  213  App.  Div.  574,  211  N.  Y.  Supp.  253. 

Plaintiff,  by  proving  an  unbroken  chain  of  title  to  the  premises 
in  question — unoccupied  land — ^for  more  than  twenty  years  next 
preceding  the  commencement  of  this  action,  has  established  pre- 
sumptive ownership  according  to  the  provisions  of  section  335  of 
the  Civil  Practice  Act,  which  presumption  the  defendant  has  not 
rebutted.     {Magnetite  Min.  Co.  v.  Wilmore  Realty  Co.,  142  N.  Y. 
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Supp.  1094.)  Proceedings  under  section  500  are  the  same  as  in 
an  action  in  ejectment.  In  ejectment,  in  addition  to  the  paper 
title,  possession  must  be  shown  in  some  one  through  whom  plain- 
tiff claims,  unless  title  is  traced  back  either  to  the  sovereign  or 
some  one  admitted  or  proved  to  have  been  a  common  source  of 
the  title  claimed  by  both  plaintiff  and  defendant.  {Aubuchon  v. 
New  York,  N.  H.  S  H.  B.  B.  Co.,  137  App.  Div.  834.)  Edelbaum 
V.  Lustig,  140  Misc.  853. 

E.  Possession  of  plaintiff. 

On  a  motion  to  dismiss  a  complaint  upon  the  ground  that  the 
plaintiff  did  not  establish  actual  possession  or  that  it  had  legal 
title  it  was  held  that  proof  of  actual  possession  is  unnecessary, 
constructive  possession  being  sufficient  as  the  plaintiff  has  estab- 
lished title.  American  Surety  Go.  v.  Brink,  140  Misc.  851,  250 
N.  Y.  Supp.  524. 

G.  Infant  defendants.    Real  Property  Law,  §  501-a. 

If  it  shall  appear  by  the  complaint  or  is  otherwise  made  to  appear  to  the  court  at 
any  time  before  final  judgment,  that  a  defendant  is  or  might  be  an  infant,  an  idiot, 
a  lunatic  or  an  habitual  drunkard,  such  court  shall  appoint  a  guardian  ad  litem  for 
such  infant  or  incompetent,  and  in  case  of  the  death  or  failure  or  inability  of  such 
guardian  to  act,  a  successor,  who  shall  appear  for  such  infant  or  incompetent  until 
the  termination  of  such  action.     (Added  by  Chapter  639,  Laws  of  1929.)  , 

H.  Complaint. 

Section  501  of  the  Eeal  ^Property  Law  requires  the  plaintiff  to 
set  forth  facts  showing  the  plaintiff's  right  to  the  real  property, 
whether  his  estate  therein  is  in  fee  or  for  life  or  for  a  term  of 
years  not  less  than  ten,  whether  he  holds  it  as  heir,  devisee  or  pur- 
chaser, with  the  source  from,  or  means  by  which,  the  title  imme- 
diately accrued  to  him.  Brandenstein  v.  Kaivecki,  213  App.  Div. 
574,  211  N.  Y.  Supp.  253. 

An  instance  of  a  complaint  containing  all  the  necessary  allega- 
tions within  the  rule  stated  in  the  Best  Benting  Co.  v.  City  of  New 
Tork  (248  N.  Y.  491)  is  to  be  found  in  New  York  Foundation  v.. 
People,  259  N.  Y.  54. 

ARTICLE  III. 

PROCEEDINGS  AFTER  JOINDER  OF  ISSUE. 

P.  Trial  similar  to  ejectment. 

Under  section  504,  after  the  joinder  of  the  issues,  the  subse- 
quent proceedings  are  the  same  as  in  an  action  of  ejectment,  and 
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therefore  the  defendant  is  entitled  to  a  jury  trial  of  the  issues. 
Ruhin  V.  City  of  Syracuse,  212  App.  Div.  475,  208  N.  Y.  Supp.  732, 
appeal  dismissed  241  N.  Y.  504. 

A  defendant,  after  the  joinder  of  issue  does  not  waive  his  right 
to  a  jury  trial  by  noticing  the  cause  for  trial  at  a  Special  Term. 
Ruhin  V.  City  of  Syracuse,  212  App.  Div.  475,  208  N.  Y.  Supp.  732, 
appeal  dismissed  241  N.  Y.  504, 

The  defendant  must  proceed  precisely  as  if  the  plaintiff  in  an 
ejectment  suit  and  may  prevail  not  upon  the  weakness  of  plain- 
tiff's claim  but  only  upon  the  strength  of  his  own  title.  Best 
Renting  Co.  v.  City  of  New  York,  248  N.  Y.  491. 

ARTICLE  IV. 

JUDGMENT  AND  ITS  EFFECT. 

C.  Real  Property  Law,  §  508.    Effect  of  judgment. 

A  final  judgment  in  favor  of  either  party  ia  an  action  brought  as  prescribed  in 
this  article,  is  conclusive,  as  to  the  title  established  in  the  action,  against  the  other 
party,  known  or  unknown,  including  an  infant,  an  idiot,  a  lunatic,  or  an  habitual 
drunkard,  and  also  against  every  person  claiming  from,  through  or  under  that  party, 
by  title  accruing  after  the  filing  of  the  judgment  roll,  or  of  the  notice  of  the  pendency 
of  the  action,  as  prescribed  by  law;  also  against  each  person  not  in  being  at  the  com- 
mencement of  the  action,  who  by  any  contingency  contained  in  a  devise  or  grant  or 
otherwise,  could  afterward  become  entitled  to  a  beneficial  estate  or  interest  in  the 
property  involved,  provided  every  person  in  being  who  would  have  been  entitled  to 
such  estate  or  interest  if  such  event  had  happened  immediately  before  the  commence- 
ment of  the  action  is  a  party  thereto.  A  new  trial  of  said  action  after  judgment  shall 
not  be  granted  as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the  interest 
of  justice,  grant  a  new  trial  upon  an  application  made  by  any  party  within  one  year 
after  said  judgment.  Upon  any  new  trial  of  an  action,  brought  as  prescribed  in 
this  article,  the  record  of  the  evidence  given  upon  the  previous  trial,  may  be  again 
offered  to  the  court  by  either  party,  and  may  be  received  in  evidence,  in  case  the  same 
evidence  cannot  be  again  procured.  The  courts  may  make  such  rules  and  orders  as 
to  preserving  the  record  of  the  evidence  given  in  such  actions  and  perpetuating  the 
proofs  produced  therein,  either  with  or  without  the  awarding  of  any  other  relief  to 
the  party  whose  proofs  are  so  perpetuated,  as  shall  be  necessary  or  proper,  and  may 
embrace  such  directions  in  the  judgment.     (Amended  by  Chapter  160,  Laws  of  1930.) 
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ARTICLE  Z. 
Inventory  and  accounting  by  committee. 

A.  Civil  Praetiee  Act,  §  1378.    Inventory  and  account  by  committee. 

B.  Civil  Practice  Act,  §  1379.    Annual  examination  of  accounts  and  inventories. 
I.   Expenditures  of  committee. 

J.  Allowance  to  attorney  for  committee. 
K.  Negligence  of  committee. 

ARTICLE  XI. 
Compensation  of  committee. 

A.  Civil  Practice  Act,  §  1376.    Compensation  of  committee. 

ARTICLE  XII. 

Removal  of  committee. 

B.  Procedure. 

ARTICLE  XIII. 
Restoration  of  property. 

ARTICLE  XIV. 
Death  of  incompetent. 

A.  Civil  Practice  Act,  §  1383.    Death  of  incompetent;  duty  of  committee. 

B.  Termination  of  the  committee 's  powers. 

ARTICLE  I. 
JURISDICTION  OF  COURTS. 

C.  Civil  Practice  Act,  §  1358.    Jurisdiction  of  court  to  be  exercised  by 

committee ;  designation  of  clerk. 

The  jurisdiction  specified  in  this  article,  must  be  exercised  by  means  of  a  committee- 
of  the  person,  or  a  committee  of  the  property  or  of  a  particular  portion, of  the  prop- 
erty, of  the  incompetent  person,  appointed  as  prescribed  in  this  article.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same  individual  or- 
different  individuals,  in  the  discretion  of  the  court.  Every  individual  before  a  com- 
mission is  issued  to  him  shall  file  in  the  office  of  the  clerk  of  the  court  an  instrument 
acknowledged  or  proved,  and  duly  certified  designating  the  clerk  of  the  court  and' 
his  successor  in  office,  on  whom  service  of  any  process  issuing  from  the  court  may 
be  made  in  like  manner  and  with  like  effect  as  if  it  were  served  personally  upon  him- 
self, whenever  the  individual  so  named  as  committee  under  the  provisions  of  this 
article  cannot  be  found  and  served  within  the  state  of  New  York,  after  due  diligence' 
used.     (Amended  by  Chapter  155,  Laws  of  1935.) 

P.  County  Court. 

Since  the  amendment  of  section  11  of  article  6  of  the  State  Con- 
stitution taking  effect  January  1,  1927,  barring  the  county  courts 
of  the  counties  of  Kings,  Bronx,  Queens  and  Eichmond  of  juris- 
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diction  in  civil  matters,  the  county  judge  of  these  counties  has  no 
authority  under  section  1379,  relating  to  the  accounts  of  com- 
mittees. The  annual  examination  of  the  accounts  in  these  counties 
seems  to  be  imposed  upon  the  presiding  justice  of  the  Appellate 
Division  of  the  Second  Department.  People  ex  rel.  Clarh  v.  Adel, 
129  Misc.  82,  220  N.  Y.  Supp.  696. 

G.  Who  are  incompetent  persons. 

It  has  been  held  that  senile  dementia  does  not  always  amount  to 
imbecility,  and  even  if  it  did,  the  appointment  of  the  committee 
of  the  person  and  property  is  not  justified  if  the  present  situation 
and  surroundings  of  the  alleged  incompetent  assure  to  her 
security  of  fortune,  health  of  body  and  happiness  of  mind.  Matter 
of  Brown,  119  Misc.  198, 196  N.  Y.  Supp.  200.  But  this  ruling  was 
reversed  without  opinion  in  203  App.  Div.  869,  196  N.  Y.  Supp. 
918. 

ARTICLE  II. 

PETITION. 

The  petition  must  be  presented  to  a  special  term  held  in  or  to 
a  justice  at  chambers  within  the  judicial  district  where  the  alleged 
incompetent  resides,  but  it  is  not  irregular  that  the  jury  should  be 
summoned,  the  hearings  had  and  the  oath  filed  in  the  county 
where  the  alleged  incompetent  resides  or  where  the  land  affected 
is  located,  although  the  petition  may  have  been  presented  in  an- 
other county  within  that  district.  Matter  of  Doyle,  195  App.  Div. 
733,  187  N.  Y.  Supp.  751. 

ARTICLE  III. 

COMMISSION. 

The  issuance  of  a  precept  is  a  ministerial  act  which  does  not 
require  the  exercise  of  any  judicial  discretion,  and  the  proceed- 
ings are  not  void  because  the  commissioner  issues  a  precept  before 
he  takes  his  oath  of  office.  Matter  of  Doyle,  195  App.  Div.  733, 
187  N.  Y.  Supp.  751. 

A  commission  to  inquire  into  the  competency  of  an  alleged  in- 
competent will  not  issue,  notwithstanding  the  personal  idiosyn- 
crasies peculiar  to  the  advanced  age  of  the  alleged  incompetent,  a 
civil  war  veteran,  as  well  as  his  disregard  for  conventions  and 
social  mannerisms,  where  the  claim  of  incompetency  seems  to  be 
predicated  upon  difficulties  arising  from  the  alleged  incompetent's 
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marriage  to  the  petitioner  at  the  age  of  eighty-two  and  the  general 
irritation  between  the  couple  brought  about  by  the  presence  of  the 
petitioner's  son,  daughter  and  grandchild  in  the  household,  with 
the  resulting  discord  and  feeling  between  these  parties.  Matter  of 
Wither,  124  Misc.  579,  209  N.  Y.  Supp.  674. 

ARTICLE    IV. 

INJUNCTION  AND  LIS  PENDENS. 

(No  new  material  under  this  article.) 

ARTICLE  V. 

HEARING  AND  INQUISITION. 

If  a  statute  requires  the  ofl&cer  to  take  and  file  an  oath  of  office 
before  he  performs  his  duties  and  he  takes  the  oath,  the  filing  is 
merely  a  ministerial  act,  and,  if  omitted,  it  may  be  done  nunc  pro 
tunc.    Matter  of  Doyle,  195  App.  Div.  733, 187  N.  Y.  Supp.  751. 

If  the  oath  of  the  commissioners  is  taken  after  the  issuance  of 
a  precept  and  before  the  hearing,  but  is  not  filed  until  after  the 
hearing,  an  order  may  be  granted  directing  the  filing  of  the  oath 
nunc  pro  tunc  as  of  the  date  when  it  was  taken.  Matter  of  Boyle, 
195  App.  Div.  733, 187  N.  Y.  Supp.  751. 

An  adjudication  upon  an  inquisition,  although  followed  by  the 
appointment  of  a  committee,  is  not  evidence  as  to  the  mental  con- 
dition of  the  subject  at  any  time  prior  to  the  inquisition.  A  com- 
mitment under  section  80-84  of  the  Insanity  Law  not  followed 
by  the  appointment  of  a  committee,  is  conclusive  of  the  fact  that 
the  person  was  incompetent  at  the  time  of  the  adjudication  but  is 
only  prima  facie  evidence  that  such  incompetency  continued  to 
exist  at  a  latter  date.  This  presumption,  however,  may  be  over- 
come by  proof  showing  the  contrary  to  be  the  fact.  Martello  v. 
Cagliostro,  122  Misc.  306,  202  N.  Y.  Supp.  703. 

ARTICLE  VI. 

PROCEEDINGS  ON  RETURN  OF  COMMISSION. 

BB.    Civil  Practice  Act,  §  1363-a.   Appointment  of  committee  of  incompe- 
tent soldier,  sailor  or  marine. 

Repealed  by  Chapter  340,  Laws  of  1929. 
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ARTICLE  VII. 

FOREIGN  COMMITTEE. 

B.  Discussion  of  the  statute. 

Authority  resides  in  our  courts  to  appoint  a  committee  of  the 
property  in  this  state  of  an  incompetent  residing  elsewhere.  An 
appointment  so  made  may,  in  the  discretion  of  the  court,  relate 
to  the  individual  who  acts  as  conservator  in  a  foreign  state  (Civ. 
Prac.  Act,  §  1363;  Matter  of  Gurtiss,  199  N.  Y.  36),  but  it  must 
precede  the  appearance  of  the  incompetent.  Stock  v.  Mann,  255 
N.  Y.  100. 

ARTICLE  VIII. 

WHEN  INCOMPETENT  IS  IN  STATE  INSTITUTION. 

(No  new  material  under  this  article.) 

ARTICLE  IX. 
POWERS  AND  DUTIES  OF  COMMITTEE. 

A.  Creneral  powers  and  duties  of  committee. 

The  duties  of  a  committee  are  so  limited  that  he  has  very  little 
discretion  but  to  carry  out  the  instructions  given  him  by  the  court. 
He  is  a  mere  bailiff  or  custodian.  Matter  of  Osgood,  119  Misc. 
251,  196  N.  Y.  Supp.  270. 

The  Supreme  Court,  and  in  a  proper  case  the  County  Court, 
has  the  jurisdiction  over  the  property  of  incompetents  formerly 
vested  in  the  chancellor.  This  jurisdiction  it  exercises  through  its 
committee.  It  should  preserve  the  property  from  waste  or  de- 
struction. The  committee  is  subject  to  the  control  of  the  court 
with  respect  to  the  exercise  of  his  duties.  He  may  be  compelled 
by  order  to  execute  a  conveyance  in  certain  cases  where  the  in- 
competent would  have  been  obligated  to  make  the  same.  Where 
under  a  contract  authorized  by  the  court  the  committee  is  bound 
to  execute  a  conveyance,  he  may  be  compelled  to  act  by  order. 
An  action  for  specific  perfomance  is  not  the  exclusive  remedy  in 
such  cases.  Matter  of  Benedict,  239  N.  Y.  440,  reversing  208  App. 
Div.  823,  203  N.  Y.  Supp.  919. 

The  amount  of  the  incompetent's  estate,  if  any,  to  be  used  for 
the  support  of  the  wife  necessarily  depends  on  factors  such  as  the 
size  of  the  estate,  the  financial  status  of  the  wife  herself,  her  own 
earning  capacity  and  other  considerations.    In  other  words,  upon 
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such  application  for  maintenance  by  a  wife,  the  court  in  its  sound 
discretion  and  best  judgment  would  allow  or  deny  the  application 
in  whole  or  in  part,  after  a  careful  consideration  of  all  the  circum- 
stances to  the  end  that  the  estate  may  be  kept  as  nearly  intact  as 
possible  for  the  incompetent  and  at  the  same  time  that  the  wife 
may  be  maintained,  if  necessary,  from  the  corpus  of  the  estate. 
Matter  of  Ivory,  146  Misc.  803. 

A  policy  of  insurance  upon  the  life  of  a  husband  reserving  to 
him  the  right  to  change  the  name  of  the  beneficiary,  was  made 
payable  to  his  Asdfe  upon  her  agreement  to  pay  the  premiums  out 
of  the  money  he  allowed  her  for  the  management  of  the  house  and 
her  private  funds.  At  the  time  the  husband  was  adjudged  an  in- 
competent person  the  name  of  the  beneficiary  had  not  been 
changed  and  the  premiums  had  been  paid  by  the  wife  as  agreed, 
except  during  the  year  that  she  acted  as  his  committee  when  the 
premium  was  paid  from  the  receipts  of  the  business  she  was  con- 
ducting for  him.  Held,  that  by  contract  and  by  operation  of  law 
the  wife  had  a  vested  interest  in  and  to  the  policy  of  which  she 
could  not  be  deprived  without  her  consent.  The  committee  of  the 
person  and  estate  of  the  husband  was  and  is  without  power,  either 
by  overt  act  or  otherwise,  to  change  the  name  of  the  beneficiary  of 
the  policy,  and  a  motion  to  compel  the  wife  to  surrender  to  said 
committee  the  policy  or  its  cash  surrender  value  on  the  ground 
that  the  committee  was  entitled  thereto  as  part  of  the  incompe- 
tent's estate  and  had  the  right  to  use  the  same  for  the  payment  of 
his  debts  and  for  his  care  and  support,  will  be  denied.  Matter  of 
Wainman,  121  Misc.  318,  200  N.  Y.  Supp.  893. 

B.  Bond. 
1.  Civil  Practice  Act,  §  1375.    Security  to  be  given  by  committee. 

6.  In  case  where  a  bond,  or  new  sureties  on  a  bond,  may  be  required  by  the  court 
from  the  committee,  if  the  value  of  the  estate  is  so  great  or  other  satisfactory  reason 
appear  that  the  court  deems  it  inexpedient  to  require  security  in  the  full  amount  pre- 
scribed by  law,  the  court  may  direct  that  any  securities  for  the  payment  of  money 
belonging  to  the  estate  or  fund  be  delivered  to  the  county  treasurer  or  chamberlain, 
or  be  deposited  subject  to  the  order  of  the  committee,  countersigned  by  the  justice 
or  judge  of  the  court  having  jurisdiction  of  the  estate  or  fund,  with  a  trust  com- 
pany, bank  or  safe  deposit  company.  After  such  a  deposit  has  been  made,  the  court 
may  fix  the  amount  of  the  bond  with  respect  to  the  value  of  the  remainder  only  of 
the  estate  or  fund  and  the  annual  income  to  be  derived  therefrom.  A  security  thus 
deposited  shall  not  be  withdrawn  from  the  custody  of  the  depository,  and  no  person 
other  than  the  county  treasurer,  chamberlain  or  the  proper  officer  of  the  depository, 
shall  receive  or  collect  any  of  the  principal  secured  thereby  without  the  special  order 
of  the  court  but  the  committee  shall  receive  and  collect  the  interest  or  income  thereof 
without   such   order.     Such   an   order   can   be   made   in   favor   of   the   committee   only 
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where  an  additional  bond  has  been  furnished,  or  upon  proof  that  the  estate  or  fund 
has  been  so  reduced  by  payments  or  otherwise  that  the  penalty  of  the  bond  originally 
given  will  be  sufficient  in  amount  to  satisfy  the  provision  of  law  relating  to  the  penalty 
thereof  if  the  security  so  withdrawn  is  also  reckoned  in  the  estate  or  fund.  (Added 
by  Chapter  314,  Laws  of  1930,  amended  by  Chapter  111,  Laws  of  1931.) 

Permission  to  deposit  securities  and  thereby  reduce  the  bond, 
pursuant  to  the  provision  of  subdivision  6  of  section  1375  of  the 
Civil  Practice  Act  may  appropriately  be  granted  only  upon  the 
performance  of  certain  conditions  precedent.  The  intention  of 
the  provision  should  be  carried  out  but  the  relief  should  not  be 
given  without  proof  that  the  investments,  of  which  the  securities 
are  evidence,  were  legally  made  and  that  no  liability  has  accrued 
on  the  bond  before  the  application  to  reduce  it  be  granted.  Matter 
of  DePalma,  145  Misc.  496. 

C.  Actions  by  committee. 

4.  Annulment  of  marriage. 

The  inability  of  the  committee  of  the  person  to  pursue  an  action 
for  the  dissolution  of  a  marriage  on  the  ground  of  lunacy  {Walter 
V.  Walter,  217  N.  Y.  439)  appears  to  be  extended  by  the  case  of 
Gould  V.  Gould,  141  Misc.  766.  In  this  case  prior  to  his  commit- 
ment and  the  appointment  of  a  committee  an  action  for  absolute 
divorce  had  been  instituted  by  plaintiff  and  his  committee  moved 
for  the  dismissal  of  the  complaint  upon  the  ground  that  such  an 
action  could  not  be  maintained  by  a  special  guardian  as  a  repre- 
sentative of  an  incompetent  plaintiff  who  was  at  the  time  insane. 
In  dismissing  the  complaint  the  court  expressed  the  view  that  the 
responsibilities  involved  in  pursuing  such  an  action  and  the  elec- 
tions implicit  in  such  a  course  were  such  as  to  preclude  their  being 
suitably  made  by  a  representative  in  a  matter  involving  the  solemn 
status  of  marriage. 

D.  Enforcement  of  claims  against  estate  of  incompetent. 

The  court  has  general  jurisdiction  over  the  property  of  an  in- 
competent person  to  preserve  it  from  waste  or  destruction  and  to 
provide  for  the  payment  of  his  debts  and  for  the  safe  keeping, 
maintenance  and  education  of  the  incompetent  person  and  his 
family.  Doubtless  the  court  possesses  a  somewhat  similar  power 
to  pass  on  small  undisputed  claims,  order  payment  of  admitted 
debts  and  make  provision  for  the  ordinary  family  needs.  But  it 
has  no  power  or  authority  summarily  to  decide  on  affidavit  con- 
troverted questions  involving  contractual  rights,  make  disposition 
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of  substantial  sums  out  of  the  incompetent's  estate  or  determine! 
the  validity  of  written  agreements  without  the  incompetent  having 
representation  in  the  court,  or  without  careful  inquiry  upon  com- 
petent proof.    Matter  of  Warren,  207  App.  Div.  793,  202  N.  Y. 
Supp.  586. 

In  a  proceeding  by  the  wife  of  an  incompetent  to  compel  his 
committee  to  pay  for  the  support  of  the  children  and  to  pay  her 
counsel  fees  and  also  to  pay  for  the  expenses  of  past  support,  it  is 
the  duty  of  the  court  to  appoint  a  special  guardian  to  represent 
the  incompetent.  The  committee,  if  he  has  no  interest  adverse  to 
the  incompetent,  may  be  appointed  special  guardian.  Matter  of 
Warren,  207  App.  Div.  793,  202  N.  Y.  Supp.  586. 

After  a  person  has  been  adjudged  an  incompetent  in  another 
state  and  a  committee  of  his  property  has  been  appointed  in  the 
state  of  New  York,  an  action,  which  would  affect  his  property  in 
the  state  of  New  York  cannot  be  brought  without  the  consent  of 
the  courts.  Dean  v.  Halliburton,  241  N.  Y.  354,  reversing  213  App. 
Div.  831,  209  N.  Y.  Supp.  200. 

Although  the  court  is  bound  to  dismiss  an  action  brought  against 
an  incompetent  without  its  permission  when  the  facts  are  brought 
before  it,  if  the  committee  asks  to  be  substituted  as  defendant 
because  the  interests  of  the  incompetent  will  be  promoted  by 
prompt  litigation  of  the  claim  against  him  in  the  pending  action, 
the  court  in  the  exercise  of  its  sound  discretion,  has  power  to  order 
such  substitution  and  a  substitution  so  ordered  is  tantamount  to 
permission  to  begin  the  action  against  the  committee.  Dean  v. 
Halliburton,  241  N.  Y.  354,  reversing  213  App.  Div.  831,  209  N.  Y. 
Supp.  200. 

In  an  action  against  a  committee,  the  committee  has  power  to 
waive  the  privilege  of  section  347  of  the  Civil  Practice  Act  as  to 
personal  transactions  with  an  incompetent.  Dean  v.  Halliburton, 
241  N.  Y.  354,  reversing  213  App.  Div.  831,  209  N.  Y.  Supp.  200. 

ARTICLE  X. 

INVENTORY  AND  ACCOUNTING  BY  COMMITTEE. 

A.  Civil  Practice  Act,  §  1378.    Inventory  and  account  by  committee. 

Tie  provisions  of  the  surrogate  court  act  requiring  the  general  guardian  of  an 
infant's  property,  appointed  by  the  surrogate's  court,  to  file  in  the  month  of  January 
in  each  year  an  inventory,  account  and  affidavit,  and  prescribing  the  form  of  the 
papers  so  to  be  filed,  and  awarding  and  determining  the  amount  of  the  commissions 
of  such  guardian,  apply  to  a  committee  of  the  property  appointed  as  prescribed  in 
this   article,   provided,    however,    that   a   guardian   appointed    for    an   incompetent    or 
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infant  ward  of  the  Veterans'  Administration  shall  file  in  each  year,  such  account 
on  the  anniversary  date  of  his  appointment  as  required  by  section  thirteen  hundred 
and  eighty-four-i  of  the  civil  praetic*  act,  and  not  during  the  month  of  January, 
unless  the  anniversary  date  of  his  appointment  shall  fall  in  that  month.  For  the 
purpose  of  making  that  application,  the  committee  is  deemed  a  general  guardian  of 
the  property;  the  person  with  respect  to  whom  he  is  appointed  is  deemed  a  ward,  and 
the  papers  must  be  filed  in  the  of&ee  of  the  clerk  of  the  county  in  which  the  incompetent 
last  resided  before  his  adjudication  as  an  incompetent  or  if  he  was  not  at  such 
time  a  resident  of  the  city  of  New  York  then  in  the  office  of  the  clerk  of  the  court 
by  which  the  committee  was  appointed,  or  if  he  was  appointed  by  the  supreme  court, 
in  the  clerk's  ofBce  where  the  order  appointing  him  is  entered.  If  the  incompetent 
person  for  whom  such  committee  is  appointed  has  been  committed  to  a  state  insti- 
tution and  is  an  inmate  thereof,  a  duplicate  of  such  inventory,  account  and  affidavit 
shall  be  filed  also  by  said  committee  with  the  superintendent  or  officer  having 
special  jurisdiction  over  the  institution  where  the  incompetent  person  is  confined. 
Where  a  person  with  respect  to  whom  a  committee  has  been  appointed  is  entitled  to 
an  award,  bonus  or  other  remuneration  from  the  United  States  government  on 
account  of  his  service  as  a  soldier,  sailor  or  marine  in  the  army  or  navy  of  the  United 
States,  and  such  award,  bonus,  pension  or  other  remuneration  is  being  paid  to  such 
committee,  a  copy  of  such  inventory,  account  and  affidavit  shall  be  filed  also  by  said 
committee  with  the  regional  manager  of  the  United  States  veterans'  bureau  in  whose 
territory  the  committee  resides.  In  every  case  where  a  committee  has  used  or 
employed  the  services  of  an  incompetent  person,  with  respect  to  whom  he  has  been 
appointed  a  committee  or  where  moneys  have  been  earned  by  or  received  on  behalf 
of  such  incompetent  person,  the  committee  must  account  for  any  moneys  so  earned 
or  derived  from  such  services  the  same  aa  for  other  property  or  assets  of  the  incompe- 
tent person.  (Amended  by  Chapter  591,  Laws  of  1927,  Chapter  340,  Laws  of  1929; 
Chapter  670,  Laws  of  1929,  and  Chapter  606,  Laws  of  1932.) 

B.  Civil  Practice  Act,  §  1379.    Annual  examination  of  accounts  and 

inventories. 

In  the  month  of  February  of  each  year,  or  thereafter,  in  counties  outside  the  iirst 
and  second  judicial  departments,  the  presiding  judge  of  the  court  by  which  the 
committee  of  the  property  was  appointed,  or  if  he  was  appointed  by  the  supreme 
court,  the  county  judge  of  the  county  where  the  order  appointing  him  is  entered,  and 
in  the  first  judicial  department,  the  presiding  justice  of  the  appellate  division,  must 
examine,  or  cause  to  be  examined  under  his  direction,  by  persons  designated  by  him 
as  referees,  all  accounts  and  inventories  filed  by  committees  of  the  person  and  prop- 
erty since  the  first  day  of  February  of  the  preceding  year.  In  the  second  judicial 
department,  the  presiding  justice  of  the  appellate  division,  or  a  justice  of  the  supreme 
court  or  an  official  referee  designated  by  the  justices  of  the  appellate  division  or  a 
majority  of  them,  at  the  request  of  the  presiding  justice,  must  examine,  or  cause  to 
be  examined  under  his  direction  by  persons  designated  by  the  presiding  justice  of 
the  appellate  division  as  referees,  all  such  accounts  and  inventories.  The  examination 
of  accounts  and  inventories  filed  in  the  first  judicial  department  pursuant  to  the 
provisions  of  the  preceding  section  as  amended  shall  be  examined  by  or  under  the 
direction  of  the  presiding  justice  of  the  appellate  division,  and  the  examination  of 
accounts  and  inventories  filed  in  the  second  judicial  department  pursuant  to  such 
section  shall  be  examined  by  or  under  the  direction  of  the  presiding  justice  of  the 
appellate  division,  or  a  justice  of  the  supreme  court  or  an  official  referee  designated 
by  the  justices  of  the  appellate  division,  or  a  majority  of  them,  as  aforesaid.  If  it 
appears  upon  the  examination  that  a  committee  appointed  as  prescribed  in  this 
article  has  omitted  to  file  his  annual  inventory  or  accounting,  or  the  affidavit  relating 
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thereto,  as  prescribed  in  the  last  section,  or  if  the  judge  is  of  the  opinion  that  the 
interests  of  the  person  with  respect  to  whom  the  committee  was  appointed  require 
that  he  should  render  a  more  full  or  satisfactory  inventory  or  account,  the  judge 
must  make  an  order  requiring  the  committee  to  supply  the  deficiency,  and  also  in 
his  discretion,  personally  to  pay  the  expense  of  serving  the  order  upon  him.  An  order 
so  made  may  be  entered  and  enforced,  and  the  failure  to  obey  it  may  be  punished, 
as  if  it  were  made  by  the  supreme  court.  Where  the  examination  of  the  accounts 
and  inventories  of  committees  of  incompetent  persons  provided  for  herein  is  made 
pursuant  to  the  order  or  direction  of  a  county  judge  or  the  said  presiding  justice,  or 
the  said  justice  of  the  supreme  court  of  the  said  official  referee  designated  as  afore- 
said, the  expense  of  such  examination,  including  disbursements,  costs  and  fees,  as 
allowed  by  the  county  judge,  or  the  said  presiding  justice,  or  the  said  justice  of  the 
supreme  court  or  the  said  official  referee  designated  as  aforesaid,  directing  the 
examination,  shall  be  payable  out  of  the  estate  examined,  if  such  estate  shall  amount 
to  five  thousand  dollars  or  more,  but  if  such  estate  be  less  than  five  thousand  dollars, 
then  in  that  event  such  expense  shall  be  payable  by  the  county  treasurer  of  the  county 
out  of  any  court  funds  in  his  hands,  upon  the  order  of  the  county  judge,  or  the  said 
presiding  justice,  or  the  said  justice  of  the  supreme  court  or  the  said  official  referee 
designated  as  aforesaid,  directing  such  examination,  and  within  the  city  of  New 
York,  by  the  comptroller  of  the  city  of  New  York  out  of  any  court  funds  in  his 
hands  upon  the  order  of  the  said  presiding  justice,  or  the  said  justice  of  the  supreme 
court  or  the  said  official  referee  designated  as  aforesaid,  directing  such  examination. 
(Amended  by  Chapter  677,  Laws  of  1927.  See  also  Chapter  562,  Laws  of  1927,  pre- 
viously amending  this  section,  amended  also  by  Chapter  670,  Laws  of  1929,  Chapter 
764,  Laws  of  1931,  and  Chapter  187,  Laws  of  1935.) 

I.  Expenditures  of  committee. 

A  charge  of  expense  for  a  trip  to  a  city  in  another  state  will 
not  be  allowed  where  it  is  not  shown  that  there  is  any  property 
of  the  incompetent  in  such  city  and  nothing  appears  in  explana- 
tion of  the  charge.  Matter  of  Osgood,  119  Misc.  251,  196  N.  Y. 
Supp.  270. 

J.  Allowance  to  attorney  for  committee. 

Payments  by  the  committee  for  counsel  fees  without  permission 
of  the  court  are  at  his  own  personal  risk  of  having  the  same  dis- 
allowed upon  an  accounting.  Matter  of  Osgood,  119  Misc.  251,  196 
N.  Y.  Supp.  270. 

Where  the  funds  received  by  the  committee  amounted  to  $490.88, 
of  which  $190.71  had  been  disbursed,  and  the  committee 's  commis- 
sions amounted  to  $24.54  and  his  disbursements  to  $9.90,  and  the 
committee  asked  the  court  for  an  allowance  to  himself  of  $100  and 
for  $60  to  his  attorney  who  prepared  the  account,  the  court  allowed 
only  the  commissions  of  the  committee  and  $15  to  the  attorney  for 
preparing  the  account.    Matter  of  Eenkel,  196  N.  Y.  Supp.  269. 

The  trustees  under  the  will  of  an  incompetent's  deceased  hus- 
band have  no  legal  interest  sufficient  to  authorize  them  to  appeal 
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from  an  order  determining  the  amount  of  and  allowing  a  counsel 
fee  to  her  committee  upon  his  accounting,  where  those  directly 
concerned  have  been  given  notice  of  the  filing  of  the  account  of  the 
committee  and  of  an  application  for  the  judicial  settlement  thereof, 
an  incident  to  which  application  would  be  the  allowance  of  counsel 
fees.  Hart  v.  Huggins,  230  N.  Y.  511,  reversing  208  App.  Div. 
844,  204  N.  Y.  Supp.  914. 

A  special  allowance  to  the  husband  of  an  incompetent  who  par- 
ticipated in  the  proceedings  cannot  be  made.  Matter  of  Hidden, 
243  N.  Y.  499. 

K.  Negligence  of  committee. 

A  committee  may  be  charged  with  the  amount  of  pension  money, 
such  money  being  the  main  asset  of  the  incompetent's  estate,  and 
payment  thereof  ceased  four  years  before  the  death  of  the  incom- 
petent, where  it  appears  that  the  committee  failed  to  use  reason- 
able diligence  in  the  collection  of  the  pension  or  to  inquire  of  the 
pension  bureau  why  the  payment  thereof  ceased.  Matter  of 
Sharhey,  124  Misc.  582,  209  N.  Y.  Supp.  582. 

Upon  the  settlement  of  the  account  of  a  committee,  the  court 
may  determine  whether  he  has  been  guilty  of  misconduct  and 
whether  his  accounts  are  correct,  where  evidence  of  the  wrong- 
doing is  elicited  by  examination  of  the  committee,  although  pre- 
viously such  wrongdoing  was  not  known  and  the  question  as  to  it 
was  not  raised  by  the  filing  of  formal  objections.  Matter  of  Hid- 
den, 243  N.  Y.  499. 

The  court  may  direct  the  committee  to  pay  the  expenses  of  a 
reference  and  an  extra  allowance  to  the  special  guardian,  which 
were  necessarily  incurred  in  order  to  establish  his  alleged  wrong- 
doing.   Matter  of  Hidden,  243  N.  Y.  499. 

ARTICLE  XI. 

COMPENSATION  OF  COMMITTEE. 

A.  Civil  Practice  Act,  §  1376.    Compensation  of  committee. 

Upon  fiHng  Ms  annual  report  as  required  by  section  thirteen  hundred  and 
seventy-eight  of  this  act,  the  committee  may  retain  his  commissions  upon  the  amount 
of  the  funds  of  the  estate  which  he  has  received  as  income,  whether  such  income  is 
derived  from  the  corpus  of  the  estate  or  from  any  other  source,  and  any  funds  which 
the  committee  has  paid  out  during  the  period  covered  by  any  such  report,  whether 
such  payments  be  made  out  of  income  or  out  of  the  corpus  of  the  estate.  (Above 
sentence  added  to  section  1376  by  Chapter  209,  Laws  of  1930.) 
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A  committee  is  entitled  to  the  same  commissions  which,  are 
allowed  to  executors,  trustees  or  guardians.  Matter  of  Osgood, 
119  Misc.  251, 196  N.  Y.  Supp.  270. 

The  court  may  refuse  compensation  to  a  committee  where  mis- 
conduct on  his  part  has  been  established.  Matter  of  Hidden,  243 
N.  Y.  499. 

The  mere  filing  of  an  inventory  account  in  the  month  of  January 
in  each  year  pursuant  to  section  1378  of  the  Civil  Practice  Act 
does  not  entitle  the  committee  to  commissions  as  in  the  case  of  an 
executor  or  guardian.  Matter  of  Osgood,  119  Misc.  251,  196  N.  Y. 
Supp.  270. 

Until  the  committee  has  paid  over  the  entire  fund  he  is  entitled 
only  to  half  commissions  for  receipt  and  the  remaining  half  for 
the  disbursement  of  the  funds.  Matter  of  Osgood,  119  Misc.  251, 
196  N.  Y.  Supp.  270. 

Commissions  may  not  be  allowed  to  the  committee  except  upon 
an  accounting,  and  if  he  withdraws  such  commissions  before  the 
accounting  he  will  be  surcharged  with  the  amounts  of  such  deduc- 
tions with  interest  at  six  per  cent  at  annual  rests.  Matter  of 
Osgood,  119  Misc.  251,  196  N.  Y.  Supp.  270. 

ARTICLE  XII. 

REMOVAL  OF  COMMITTEE. 

B.  Procedure. 

Section  1380  of  the  Civil  Practice  Act  provides  for  the  removal 
of  a  committee.  Such  removal  may  not  take  place  without  an 
opportunity  being  given  the  committee  to  account  in  connection 
with  the  application  for  his  removal  except  where  the  committee 
is  charged  with  misappropriation  of  funds  or  corruption  or  dis- 
honest conduct.  Matter  of  Brown,  142  Misc.  303,  254  N.  Y. 
Supp.  373. 

ARTICLE  Xm. 

RESTORATION  OF  PROPERTY. 

(No  new  material  under  this  article.) 
ARTICLE  XIV. 

DEATH  OF  INCOMPETENT. 

A.  Civil  Practice  Act,  §  1383.    Death  of  incompetent;  duty  of  committee. 

Where  a  person,  of  whose  property  a  eommittee  has  been  appointed,  as  prescribed 
in  this  article,  dies  during  his  incompetency,  the  power  of  the  committee  ceases;  and 
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the  property  of  the  decedent  must  be  administered  and  disposed  of  as  if  a  committee 
had  not  been  appointed.  The  committee,  in  such  case,  shall  render  to  the  court  by 
which  he  was  appointed  a  final  account  of  his  proceedings  touching  the  property  of 
the  incompetent.  Notice  of  the  application  for  settlement  of  such  account  shall  be 
given,  in  such  manner  as  the  court  may  direct,  to  the  sureties  on  the  official  bond  of 
the  committee  or  the  legal  representatives  of  such  sureties,  and  to  the  executor  or 
administrator  of  the  decedent,  if  any;  and  if  there  be  no  executor  or  administrator, 
to  the  decedent's  husband  or  wife,  and  heirs  and  next  of  kin,  or  if  any  of  those  per- 
sons shall  have  died,  to  his  executor  or  administrator.  (Amended  by  Chapter  72i, 
Laws  of  1935.) 

B.  Termination  of  the  committee's  powers. 

In  view  of  this  enactment  it  seems  obvious  that  any  liability  of 
the  decedent,  as  distinguished  from  a  liability  incurred  by  the 
committee,  should  properly  be  met  by  the  executor  or  adminis- 
trator of  the  estate  of  the  incompetent  and  not  by  the  committee, 
and  such  appears  to  be  the  approved  practice.  {Matter  of  Beck- 
with,  87  N.  Y.  503,  508.)  (See,  also  Garter  v.  Bechwith,  128  id.  312, 
322.)  The  functions  of  the  committee  as  bailiff  of  the  estate  of 
the  incompetent  {People  ex  rel.  Smith  v.  Commissioners  of  Taxes, 
100  N.  T.  215,  218;  Matter  of  Rasmussen,  147  Misc.  564,  566) 
terminated  on  the  death,  and  the  only  matters  which  are  properly 
to  be  considered  upon  a  passing  of  his  accounts  in  the  court  of  his 
appointment  are  those  respecting  which  he  performed  some 
aflSrmative  act.    Matter  of  Keeling,  148  Misc.  798. 
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A.  Condemnation  Law,  §  14.    Duties  and  powers  of  commissioners. 
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ARTICLE  I. 

THE  POWER  OF  CONDEMNATION. 

B.  Power  lodged  in  sovereign. 

The  right  of  eminent  domain  is  an  attribute  of  sovereignty 
which  requires  no  constitutional  recognition  and  is  unrestricted 
except  by  constitutional  limitation.  It  enables  the  state  to  take 
private  property  for  a  public  use  on  payment  of  just  compensa- 
tion. The  state,  however,  through  the  legislature,  may  and  fre- 
quently does  delegate  the  power  to  a  municipal  corporation,  but 
statutes  in  derogation  of  the  sovereignty  of  the  state  must  be 
strictly  construed.  Matter  of  City  of  Neiv  York,  201  App.  Div. 
593,  194  N.  y.  Supp.  857,  affirmed  234  N.  Y.  562. 

It  is  no  defense  to  proceedings  by  a  city  to  condemn  land  for  a 
school  site  that  the  acquisition  of  the  defendant's  property  by  the 
city  will  deprive  the  defendant  from  carrying  on  his  business  in 
the  immediate  vicinity  and  thereby  produce  great  loss  to  him, 
but  such  condemnation  is  prohibited  by  subdivision  4  of  section 
464  of  the  Education  Law,  where  the  owner  does  not  consent. 
City  of  Binghamton  v.  Buono,  124  Misc.  203,  208  N.  Y.  Supp.  60. 

C.  Limitations  on  the  power  of  eminent  domain. 

The  necessity  of  taking  private  property  for  public  use  is  a 
legislative  question,  and  the  court  cannot  interfere  with  its  deter- 
mination or  review  the  determination  of  the  question  by  the  legis- 
lature. The  legislature  may  in  its  discretion  grant  or  withhold  the 
right.  It  may  grant  it  to  one  corporation  or  individual  and  with- 
hold it  from  another,  and  such  withholding  cannot  be  said  to  be 
a  violation  of  the  constitutional  rights  of  due  process  of  law  or 
equal  protection  of  the  laws.  Matter  of  Niagara,  Lochport  <& 
Ontario  Power  Co.,  125  Misc.  269,  210  N.  Y.  Supp.  748. 

Whether  the  use  for  which  the  property  is  proposed  to  be  taken 
is  a  public  one,  is  a  judicial  question  for  the  court  to  determine. 
The  production  and  distribution  by  means  of  electricity  of  light, 
heat  and  power  is  a  public  use.  Matter  of  Niagara,  Lockport  & 
Ontario  Power  Co.,  125  Misc.  269,  210  N.  Y.  Supp.  748. 

The  construction  of  reservoirs  regulating  the  flow  of  the  Hud- 
son Eiver  in  such  a  way  as  to  prevent  dangers  and  damages  from 
spring  floods  and  to  permit  increased  flow  during  other  periods 
of  the  year  is  a  public  purpose  for  which  condemnation  may  be 
authorized.    BA.  Hudson  R.  Regulating  Dist.  v.  F.  J.  S  0.  R.  R. 
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Co.,  127  Misc.  866,  217  N.  Y.  Supp.  781,  affirmed  223  App.  Div.  358, 
228  N.  Y.  Supp.  686,  modified  249  N.  Y.  445. 

D.  Compensation  must  be  made. 

The  state  may  prescribe  a  more  liberal  standard  of  compensa- 
tion than  that  provided  by  the  Constitution.  Banner  Milling  Co.  v. 
State  of  New  York,  117  Misc.  33, 191  N.  Y.  Supp.  143,  affirmed  210 
App.  Div.  812,  205  N.  Y.  Supp.  911,  affirmed  240  N.  Y.  533. 

The  rule  controlling  the  award  is  the  constitutional  requirement 
of  just  compensation,  and  all  other  rules  and  all  judicial  prece- 
dents are  but  instances  and  illustrations  of  the  application  of  the 
constitutional  rule  to  specific  situations.  Matter  of  City  of  New 
York,  219  App.  Div.  27,  219  N.  Y.  353. 

The  power  of  the  state  to  appropriate  private  property  for 
public  use  can  be  held  subject  to  no  further  limitation  than  that 
the  statute  under  which  the  property  is  taken  shall  recognize,  on 
the  taking  of  the  property,  the  absolute  right  of  the  owner  to  just 
compensation  and  make  provision  for  the  prompt  determination 
and  payment  of  such  compensation  from  the  public  funds,  and  it 
may  be  assumed  that  compensation  need  not  be  specifically  pro- 
vided by  an  appropriation  of  moneys  therefor  before  the  property 
is  appropriated.  The  faith  of  the  state  may  be  ample  security  if 
it  opens  the  door  to  the  claimant  to  obtain  the  obligation  of  the 
state  to  pay.  Pauchogue  Land  Corporation  v.  Long  Island  State 
Park  Commission,  243  N.  Y.  15,  modifying  215  App.  Div.  816,  212 
N.  Y.  Supp.  888. 

E.  Property  subject  to  condemnation. 

Street  railway  property  of  which  a  receiver  has  been  appointed 
by  the  federal  courts  and  which  property  has  been  advertised  for 
sale  under  a  decree  of  the  United  States  Court,  cannot  be  con- 
demned by  a  municipality.  Matter  of  City  of  New  York,  116  Misc. 
506, 190  N.  Y.  Supp.  234. 

Creatures  of  the  state  may  not  take  state  lands  by  condemna- 
tion, unless  the  power  is  conferred  upon  them  by  express  words 
or  by  necessary  implications.  Matter  of  City  of  New  York 
(Cruger  Ave.),  238  N.  Y.  84,  reversing  206  App.  Div.  310,  200 
N.  Y.  Supp.  738,  119  Misc.  789,  198  N.  Y.  Supp.  294. 

The  legislature  may,  if  it  chooses,  permit  the  title  to  state  lands 
to  be  acquired  through  condemnation  for  public  purposes.  Mat- 
ter of  City  of  New  York  (Cruger  Ave.),  238  N.  Y.  84,  reversing 
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206  App.  Div.  310,  200  N.  Y.  Supp.  738,  119  Misc.  789,  198  N.  Y. 
Supp.  294. 

Section  970  of  the  charter  of  the  city  of  New  York,  permitting 
the  city  to  acquire  title  in  fee  ''for  the  use  of  the  public  to  all  or 
any  of  the  lands  required  for  streets,"  is  subject  to  an  implied 
exception  with  regard  to  state  lands,  for  the  taking  of  which  ex- 
press authority  must  be  conferred.  Matter  of  City  of  New  York 
(Cruger  Ave.),  238  N.  Y.  84,  reversing  206  App.  Div.  310,  200  N.  Y. 
Supp.  738,  119  Misc.  789,  198  N.  Y.  Supp.  294. 

Property  of  the  state  cannot  be  condemned  by  a  municipal 
corporation,  in  the  absence  of  express  authority  for  such  con- 
demnation. Matter  of  City  of  New  York,  201  App.  Div.  593,  194 
N.  Y.  Supp.  857,  affirmed  234  N.  Y.  562. 

The  city  of  New  York  has  the  right  to  condemn,  for  park  pur- 
poses, property  under  water  owned  by  the  city,  and  is  entitled 
to  be  paid  the  full  value  therefor  and  to  have  the  amount  assessed 
against  the  benefited  property  the  same  as  a  private  individual. 
Matter  of  City  of  New  York  (Inwood  Hill  Park),  217  App.  Div. 
587,  217  N.  Y.  Supp.  359,  219  App.  Div.  478,  220  N.  Y.  Supp.  298. 

A  railroad  has  no  preferential  right  to  condemn  abandoned 
canal  lands  within  the  limits  of  a  muncipality  as  against  the  right 
of  the  latter  to  purchase  said  lands.  New  York  Cent.  R.  R.  Co. 
V.  State,  233  N.  Y.  638. 

F,  By  whom  power  exercised. 

While  the  power  of  eminent  domain  may  be  delegated  to  a 
municipal  corporation,  unless  such  power  is  expressly  granted, 
a  municipality  will  have  no  power  to  condemn  property  of  the 
state.  Matter  of  City  of  New  York,  201  App.  Div.  593,  194  N.  Y. 
Supp.  857,  affirmed  234  N.  Y.  562. 

No  corporation  or  individual  has  an  absolute  right  to  exercise 
the  power  of  eminent  domain  even  if  the  use  to  which  it  proposes 
to  devote  the  property  it  desires  to  acquire  is  a  public  one.  There 
must  be  some  act  of  the  legislature  of  the  state  expressly  con- 
ferring the  power  before  it  can  be  exercised.  Matter  of  Niagara, 
Lockport  &  Ontario  Power  Co.,  125  Misc.  269,  210  N.  Y.  Supp.  748. 

Section  512a  of  the  Town  Law,  added  by  the  Laws  of  1923,  is 
constitutional  and  authorizes  the  condemnation  of  lands  by  a  town 
for  park  purposes.  Matter  of  Town  of  Tonawanda,  127  Misc.  852, 
217  N.  Y.  Supp.  609. 
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ARTICLE  II. 

THE  CONDEMNATION  LAW. 

A.  Condemnation  Law,  §  2.    Definitions. 

The  term  "person,"  when  used  herein,  includes  a  natural  person  and  also  a  cor- 
poration, co-operative  corporation,  joint-stock  association,  the  state  and  a  political 
division  thereof,  and  any  commission,  board,  board  of  managers  or  trustees  in  charge 
or  having  control  of  any  of  the  charitable  or  other  institutions  of  the  state;  the 
term  "real  property,"  any  right,  interest  or  easement  therein  or  appurtenances 
thereto;  and  the  term  "owner,"  all  persons  having  any  estate,  interest,  or  ease- 
ment in  the  property  to  be  taken,  or  any  lien,  charge,  or  incumbrance  thereon.  The 
person  instituting  the  proceedings  shall  be  termed  the  plaintiff;  and  the  person 
against  whom  the  proceeding  is  brought,  the  defendant.  (Amended  by  Chapter  523, 
Laws  of  1934.) 

6.  Strict  compliance  with  all  requisites. 

Where  a  water  company  seeks  to  condemn  the  right  to  divert 
the  waters  of  a  running  stream,  its  failure  to  file  the  map  required 
by  section  83  of  the  Transportation  Corporations  Law  is  a  juris- 
dictional defect,  as  the  requirement  of  that  section  is  mandatory 
and  the  question  may  properly  be  raised  in  answer  to  the  petition 
by  a  general  denial.  Old  Homestead  Water  Co.  v.  Treys,  202  App. 
Div.  98,  195  N.  Y.  Supp.  723,  affirmed  234  N.  Y.  612. 

The  filing  of  a  map  of  the  lands  to  be  taken  or  entered  upon  is 
a  necessary  preliminary  step  in  a  condemnation  of  the  right  to 
divert  the  waters  of  a  stream  for  the  use  of  a  water  company. 
Matter  of  Old  Homestead  Water  Co.  v.  Treys,  234  N.  Y.  612. 

An  electrical  corporation  is  not  entitled  to  maintain  condemna- 
tion proceedings  pursuant  to  section  83  of  the  Transportation 
Corporations  Law  without  the  filing  of  a  map  of  the  lands  to  be 
taken.  The  failure  to  file  such  a  map  is  a  jurisdictional  defect 
fatal  to  the  institution  of  the  proceedings.  Matter  of  Niagara, 
Lockport  <&  Ontario  Power  Co.,  125  Misc.  269,  210  N.  Y.  Supp.  748. 

Without  having  filed  a  map  as  required  by  section  83  of  the 
Transportation  Corporations  Law,  an  electrical  corporation,  how- 
ever, may  maintain  condemnation  proceedings  under  subdivision 
3  of  section  624  of  the  Conservation  Law  where  the  Public  Service 
Commission,  pursuant  to  such  statute,  on  application  of  the  elec- 
tric company  after  a  hearing  to  the  defendants  in  the  condemna- 
tion proceeding,  has  granted  an  order  and  determination  that  such 
acquisition  was  necessary  to  the  full  development  of  the  power 
site  as  proposed.  Such  statute  is  constitutional  and  the  determina- 
tion of  the  Public  Service  Commission  that  the  acquisition  of  the 
defendant's  property  is  necessary  for  the  utilization  of  a  single 
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undeveloped  water  power  site  for  the  production  of  light,  heat  and 
power,  within  the  territory  served  by  the  petitioner,  is  conclusive. 
Matter  of  Niagara,  Lockport  &  Ontario  Power  Co.,  125  Misc.  269,^ 
210  N.  Y.  Supp.  748. 

ARTICLE  III. 

PETITION  AND  PROCEEDINGS  THEHEON. 

A.  Contents  of  petition. 

1.  Condemnation  Law,  §  4.    Petition  to  supreme  or  cotmty  court;  what 
to  contain. 

The  proceeding  shall  be  instituted  by  the  presentation  of  a  petition  by  the  plaintiff" 
to  the  county  court  of  the  county  in  which  the  property  is  situated  or  to  a  special 
term  of  the  supreme  court,  held  in  the  judicial  district  in  which  the  property  is 
located  setting  forth  the  following  facts:  (First  paragraph  amended  by  Chap.  612, 
Laws  of  1926.) 

1.  His  name,  place  of  residence,  and  the  business  in  which  engaged;  if  a  corpora- 
tion, co-operative  corporation  or  joint-stock  association,  whether  foreign  or  domestic,, 
its  princii)al  place  of  business  within  the  state,  the  names  and  places  of  residence  of 
its  principal  officers,  and  of  its  directors,  trustees  or  board  of  managers,  as  the  case 
may  be,  and  the  object  or  purpose  of  its  incorporation  or  association;  if  a  political 
division  of  the  state,  the  names  and  places  of  residence  of  its  principal  officers;  and 
if  the  state,  or  any  commission  or  board  of  managers  or  trustees  in  charge  or  having 
control  of  any  of  the  charitable  or  other  institutions  of  the  state,  the  name,  place  of 
residence  of  the  officer  acting  in  its  or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and  its  location  by 
metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  concise  statement  of  the- 
facts  showing  the  necessity  of  its  acquisition  for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  property;  if  an  infant,, 
the  name  and  place  of  residence  of  his  general  guardian,  if  he  has  one;  if  not,  the- 
name  and  place  of  residence  of  the  person  -with  whom  he  resides;  if  a  lunatic,  idiot, 
or  habitual  drunkard,  the  name  and  place  of  residence  of  his  committee  or  trustee,, 
if  he  has  one;  if  not,  the  name  and  place  of  residence  of  the  person  with  whom  he 
resides.  If  a  non-resident,  having  an  agent  or  attorney  residing  in  the  state  authorized 
to  contract  for  the  sale  of  the  property,  the  name  said  place  of  residence  of  such  agent 
or  attorney;  if  the  name  or  place  of  residence  of  any  o-wner  cannot  after  diligent 
inquiry  be  ascertained,  it  may  be  so  stated  with  a  specific  statement  of  the  extent  of 
the  inquiry  which  has  been  made. 

5.  That  the  plaintifE  has  been  unable  to  agree  with  the  owner  of  the  property  for 
its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good  faith,  to  complete 
the  work  or  improvement,  for  which  the  property  is  to  be  condemned;  and  that  all 
the  preliminary  steps  required  by  law  have  been  taken  to  entitle  him  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public  use  requires  the 
condemnation  of  the  real  property  described,  and  that  the  plaintiff  is  entitled  to 
take  and  hold  such  property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  that  commissioners  of  appraisal  be  appointed  to  ascertain  the  compensa- 
tion to  be  made  to  the  owners  for  the  property  so  taken.  (Subd.  1  amended  by 
Chapter  523,  Laws  of  1934.) 
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5.  Description  of  property. 

The  Constitution,  under  the  due  process  clause,  requires  that 
there  shall  be  a  description  of  the  property  to  be  taken.  It  is  not 
satisfied  by  a  reference  for  identification  to  deeds  or  other  in- 
trinsic facts.  "Extreme  accuracy"  is  required  in  proceedings  of 
this  character,  to  safeguard  the  rights  of  all  concerned.  Matter 
of  City  of  Rochester,  190  N.  Y.  Supp.  54. 

The  scope  of  a  proceeding  is  limited  to  the  lands  described  in 
the  petition,  and  is  not  enlarged  by  the  filing  of  a  map.  Town 
of  Nichols  V.  Park,  209  App.  Div.  319,  204  N.  Y.  Supp.  584. 

8.  Inability  to  agree  with  owner. 

The  requirement  of  the  Condemnation  Law  that  the  petition 
should  set  forth  that  the  petitioner  or  plaintiff  has  been  unable 
to  agree  with  the  owner  of  the  property  for  its  purchase  and  the 
reason  for  such  inability  is  jurisdictional,  and  is  an  issue  to  be 
disposed  of.  Such  an  allegation  in  the  petition  is  a  condition 
precedent,  and  there  can  be  no  failure  or  inability  to  agree  within 
the  meaning  of  statute,  unless  some  effort  to  agree  has  been  made 
in  good  faith.  A  perfunctory  offer  for  the  property,  or  one  not 
genuine,  or  one  made  upon  conditions  that  are  oppressive,  is  not 
sufficient.  An  offer  of  a  certain  price  for  certain  premises,  if 
the  offer  is  inseparably  linked  with  the  declaration  that  the  re- 
mainder of  the  property  already  belongs  to  the  petitioner,  is  not 
sufficient.  City  of  Long  Beach  v.  Long  Beach  Water  Company, 
209  App.  Div.  902,  205  N.  Y.  Supp.  420. 

It  is  not  fatal  to  a  condemnation  proceeding  that  the  formal 
offer  by  the  plaintiff  for  the  purchase  of  the  land  in  question  was 
not  served  on  a  mortgagee  of  the  premises.  Bd.  of  Hudson  R. 
Regulating  Dist.  v.  F.  J.  &  G.  R.  R.  Co.,  127  Misc.  866,  217  N.  Y. 
Supp.  781;  affirmed  223  App.  Div.  358,  228  N.  Y.  Supp.  686;  modi- 
fied 249  N.  Y.  445. 

C.  Notice  of  presentation  of  petition,  and  service  thereof. 
1.  Condemnation  Law,  §  5.    Notice  to  be  annexed  to  petition;  service. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and  place  at  which  it 
•will  be  presented  to  a  term  of  the  county  court  of  the  county  in  which  the  property 
is  situated  or  to  a  special  term  of  the  supreme  court,  held  in  the  judicial  district  where 
the  property  or  some  portion  of  it  is  situated,  and  a  copy  of  the  petition  and  notice 
must  be  served  upon  all  the  owners  of  the  property  at  least  eight  days  prior  to  its 
presentation.     (Amended  by  Chapter  612,  Laws  of  1926.) 
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2.  Condemnation  Law,  §  6.    Service  of  petition  and  notice. 

Service  of  the  petition  and  notice  must  be  made  in  the  same  manner  as  the  service 
of  a  summons  in  an  action  in  the  supreme  court  is  required  to  be  made,  and  all  the 
provisions  of  article  twenty-five  of  the  civil  practice  act  which  relate  to  the  service 
of  a  summons,  either  personally  or  in  any  other  way,  and  the  mode  of  proving  service, 
shall  apply  to  the  service  of  the  petition  and  notice,  except  that  in  a  proceeding  in 
which  publication  is  made  in  newspapers  there  may  be  attached  to  the  notice  in  lieu 
of  the  petition,  a  statement  of  the  object  of  the  proceeding  and  a  brief  description 
of  the  real  property  sought  to  be  required.  If  the  defendant  has  an  agent  or  attorney 
residing  in  this  state,  authorized  to  contract  for  the  sale  of  the  real  property  described 
la  the  petition,  service  upon  such  agent  or  attorney  will  be  sufficient  service  upon 
such  defendant.  In  ease  the  defendant  is  an  infant  of  the  age  of  fourteen  years  or 
upwards,  a  copy  of  the  petition  and  notice  shall  also  be  served  upon  his  general 
guardian,  if  he  has  one;  if  not,  upon  the  person  with  whom  he  resides.  (Amended 
by  Chapter  245,  Laws  of  1923.) 

8.  Service  on  non-resident. 

The  petition  and  notice  in  a  condemnation  proceeding  may  be 
served  under  the  provisions  of  section  235  of  the  Civil  Practice 
Act,  without  an  order  of  publication.  Matter  of  Board  of  Educa- 
tion V.  Robinson,  119  Misc.  496,  196  N.  Y.  Supp.  554. 

In  a  condemnation  proceeding  to  acquire,  for  school  purposes, 
the  title  of  real  property  owned  by  non-residents,  an  order  that 
service  of  the  petition  and  notice  of  the  presentation  thereof  be 
made  upon  the  defendants  "personally  without  the  state"  is  un- 
necessary and  may  be  treated  as  surplusage.  Matter  of  Board  of 
Education  v.  Robinson,  119  Misc.  496,  196  N.  Y.  Supp.  554. 

9.  Service  of  petition. 

In  a  proceeding  under  Article  VII-A  of  the  Conservation  Law 
the  notice  of  appropriation  and  the  petition  may  be  served  at  the 
same  time.  Bd.  of  Hudson  R.  Regulating  Dist.  v.  F.  J.  S  0.  R.  R. 
Co.,  127  Misc.  866,  217  N.  Y.  Supp.  781 ;  affirmed  223  App.  Div. 
358,  228  N.  Y.  Supp.  686;  modified  249  N.  Y.  445. 

ARTICLE  IV. 

NOTICE  OF  PENDENCY  OF  ACTION. 

(No  new  material  under  this  article.) 

ARTICLE  V. 

APPEARANCE  AND  ANSWER. 

In  a  petition  by  a  water  company  to  condemn  the  right  to  divert 
the  waters  of  a  running  stream,  the  jurisdictional  fact  that  the 
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company  has  not  filed  the  map  required  by  section  83  of  the 
Transportation  Corporations  Law,  may  be  raised  by  general 
denial.  Old  Homestead  Water  Co.  v.  Treys,  202  App.  Div.  98, 
195  N.  Y.  Supp.  723,  affirmed  234  N.  Y.  612. 

In  condemnation  proceedings  in  which  the  defendants,  by  dila- 
tory motions,  delayed  the  time  for  answering  for  nearly  a  year, 
the  trial  court  should  not  open  a  default  judgment  under  section 
108  of  the  Civil  Practice  Act,  where  it  appears  that  the  defendants 
were  served  with  the  order  overruling  their  objections  to  the 
amended  petition  about  two  weeks  before  the  time  to  answer  ex- 
pired and  no  request  was  made  for  an  extension  of  time ;  that  no 
answer  was  served,  and  judgment  by  default  was  taken  on  notice ; 
and  that  the  motion  to  open  the  default  was  not  made  for  nearly 
one  month  after  the  judgment  was  taken  and  was  based  on  the 
sole  ground  that  the  attorney  for  the  defendants  was,  for  some 
time  prior  to  the  last  day  to  answer  and  until  judgment  by  default 
was  takSn,  absent  from  his  office  on  a  much  needed  vacation. 
Utica  Gas  d  Electric  Co.  v.  Sherman,  212  App.  Div.  472,  208  N.  Y. 
Supp.  594. 

ARTICLE  VI. 

POSSESSION  OF  PROPERTY  PENDING  THE  PROCEEDING. 

B.  Condemnation  Law,  §  24.    Temporary  possession  pending  proceedings. 

When  it  appears  to  the  Batiefaction  of  the  court  at  any  stage  of  proceedings  that 
the  public  interests  will  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  be  taken,  and  devote  it 
temporarily  to  the  public  use  specified  in  the  petition,  upon  the  deposit  with  the  court 
of  a  sum  to  be  fixed  by  the  court  upon  a  notice  to  the  parties  of  not  less  than  eight 
days  and  such  sum  when  so  fixed  and  paid  shall  be  applied  so  far  as  it  may  be  neces- 
sary for  that  purpose,  to  the  payment  of  any  award  that  may  be  made,  with  interest 
thereon  from  the  date  of  the  entry  of  the  petitioner  upon  such  real  property,  and  the 
costs  and  expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to  the  plain- 
tiff, and,  in  case  the  petition  should  be  dismissed,  or  no  award  should  be  made,  or 
the  proceedings  should  be  abandoned  by  the  plaintiff,  the  court  shall  direct  that  the 
money  so  deposited,  so  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such  entry  upon  and  use 
of  his  property,  and  his  costs  and  expenses  of  the  proceedings,  such  damages  to  be 
ascertained  by  the  court,  or  a  referee  to  be  appointed  for  that  purpose,  and  if  the 
sum  so  deposited  shall  be  insufftcient  to  pay  such  damages,  and  all  costs  and  expenses 
awarded  to  the  defendant,  judgment  shall  be  entered  against  the  plaintiff  for  the 
deficiency,  to  be  enforced  and  collected  in  the  same  manner  as  a.  judgment  in  the 
supreme  court;  and  the  possession  of  the  property  shall  be  restored  to  the  defendant. 
(Amended  by  Chapter  246,  Laws  of  1923.) 
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C.  Continuance  of  plaintiff's  possession. 

When  the  plaintiff  is  already  in  possession,  section  23  applies 
rather  than  section  24.  City  of  Long  Beach  v.  Long  Beach  Water 
Company,  209  App.  Div.  902,  205  N.  Y.  Supp.  420. 

D.  Award  of  possession  to  plaintiff. 

Section  24  of  the  Condemnation  Law,  befoae  its  amendment 
by  Chapter  246  of  the  Laws  of  1923,  directed,  as  a  condition 
precedent,  where  the  plaintiff  was  out  of  possession,  that  the 
plaintiff  deposit  with  the  court  the  sum  stated  in  the  answer  as 
the  value  of  the  property;  but  the  amendment  in  1923  gives  the 
court  the  right  to  determine  the  amount  of  such  deposit  rather 
than  to  arbitrarily  require  a  deposit  of  the  amount  pleaded  in  the 
answer.  City  of  Long  Beach  v.  Long  Beach  Water  Company,  209 
App.  Div.  902,  205  N.  Y.  Supp.  420. 

ARTICLE  VII. 

TRIAL  AND  JUDGMENT. 

J.  Who  should  be  appointed  as  commissioners. 

Where  a  commissioner  in  a  proceeding  to  acquire  land  to  be 
used  in  the  construction  of  an  electrical  transmission  line  becomes 
an  expert  witness  as  to  value  for  the  defendants  in  another  similar 
proceeding  instituted  by  plaintiff  for  the  same  purpose,  the  plain- 
tiff's motion  for  the  removal  of  the  commissioner,  upon  the  ground 
that  he  is  not  disinterested  within  the  meaning  of  section  13  of 
the  Condemnation  Law,  will  be  granted.  Adirondack  Power  S 
Light  Corp.  v.  Prodger,  121  Misc.  280,  200  N.  Y.  Supp.  807. 

ARTICLE  VIII. 

HEARING  BEFORE  COMMISSIONERS. 

A.  Condemnation  Law,  §  14.    Duties  and  powers  of  commissioners. 

The  eommissioners  shall  take  and  subscribe  the  constitutional  oath  of  office.  Any 
■of  them  may  issue  subpoenas  and  administer  oaths  to  witnesses;  a  majority  of  them 
may  adjourn  the  proceedings  before  them,  froin  time  to  time,  in  their  discretion. 
Whenever  they  meet,  except  by  appointment  of  the  court  or  pursuant  to  adjournment, 
they  shall  cause  at  least  eight  days'  notice  of  such  meeting  to  be  given  to  the 
defendants  who  have  appeared,  or  their  agents  or  attorneys.  They  shall  view  the 
premises  described  in  the  petition,  and  hear  the  proof  and  allegations  of  the  parties, 
and  reduce  the  testimony  taken  by  them,  if  any,  to  writing,  and  after  the  testimony 
in  each  ease  is  closed,  they,  or  a  majority  of  them,  all  being  present,  shall,  without 
ainnecessary  delay,   ascertain  and   determine   the   compensation  which   ought  justly  to 
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be  made  by  the  plaintiff  to  the  owners  of  the  property  appraised  by  them;  and,  in 
fixing  the  amount  of  such  compensation,  they  shall  not  make  any  allowance  or  deduc- 
tion on  account  of  any  real  or  supposed  benefits  which  the  owners  may  derive  from 
the  public  use  for  which  the  property  is  to  be  taken,  or  the  construction  of  any  pro- 
posed improvement  connected  with  such  public  use.  But  in  case  the  plaintiff  is  a 
railroad  corporation  and  such  real  property  shall  belong  to  any  other  railroad  corpora- 
tion, the  commissioners  on  fixing  the  amount  of  such  compensation,  shall  fix  the  same 
at  its  fair  value  for  railroad  purposes.  They  shall  make  a  report  of  their  proceed- 
ings to  the  court  which  appointed  them,  with  the  minutes  of  the  testimony  taken  by 
them,  if  any;  and  they  shall  each  be  entitled  to  compensation  not  exceeding  twenty- 
five  dollars  for  services  for  every  day  they  are  actually  engaged  in  the  performance 
of  their  duties,  and  their  necessary  expenses  to  be  paid  by  the  plaintiff,  as  may  be 
awarded  by  the  court.  (Amended  by  Chap.  612,  Laws  of  1926,  and  C!hap.  221,  Laws, 
of  1922.) 

B.  Creneral  powers  of  commissioners. 

The  commissioners  are  expected  to  consider  the  evidence  but 
their  function  is  not  merely  to  pass  upon  the  credibility  of  the 
witnesses,  especially  experts  produced  by  the  parties,  or  to  decide 
which  set  of  such  expert  witnesses  reveals  itself  as  the  more  cor- 
rect in  estimate,  and  then  slavishly  adhere  to  that  set.  The  com- 
missioners are  to  exercise  their  own  judgment  and  they  may 
arrive  at  their  conclusion  in  disregard  of  the  figures  of  any  or 
all  experts.  Matter  of  City  of  New  Tork,  197  App.  Div.  431,  189 
N.  Y.  Supp.  642. 

The  charter  of  the  city  of  New  York  does  not  prevent  the 
severance  of  issues  in  a  condemnation  case  and  the  determina- 
tion of  one  issue  before  taking  up  another.  Matter  of  City  of  New 
Torlc,  237  N.  Y.  275,  reversing  205  App.  Div.  845,  198  N.  Y. 
Supp.  907. 

Where  the  lands  in  question  are  along  the  Bronx  River,  near 
the  railroad  station  and  the  owner  attempts  to  show  as  a  basis 
for  damage  the  value  of  the  land  for  manufacturing  purposes,  it 
is  not  error  for  the  commissioners  to  visit  a  manufacturing  plant 
in  the  vicinity  of  the  land  in  question  for  the  purpose  of  determin- 
ing the  usability  of  the  waters  of  the  Bronx  River  for  manufac- 
turing purposes.  Matter  of  Bronx  Parkway  Commission,  20& 
App.  Div.  526,  202  N.  Y,  Supp.  249. 

ARTICLE  IX. 

DETERMINATION  OF  VALUE  OF  PREMISES. 

A.  General  rules  as  to  allowance  of  damages. 

Where  an  award  was  made  to  the  city  for  land  owned  by  it,, 
based  upon  the  testimony  of  experts  called  by  the  corporation 
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counsel  and  no  evidence  to  the  contrary  was  offered,  the  city 
cannot  complain  upon  the  ground  that  the  court  did  not  disre- 
gard said  testimony  and  make  awards  to  it  on  the  same  basis  as  to 
others.  Matter  of  City  of  New  York,  197  App.  Div.  431,  189  N.  Y. 
Supp.  642. 

The  rule  controlling  the  award  is  the  constitutional  require- 
ment of  just  compensation,  and  all  other  rules  and  all  judicial 
precedents  are  but  instances  and  illustrations  of  the  application 
of  the  constitutional  rule  to  specific  situations.  Matter  of  City  of 
New  York,  219  App.  Div.  27,  219  N.  Y.  Supp.  353. 

Compensation  may  not  be  permitted  in  a  condemnation  pro- 
ceeding for  any  property  taken  other  than  is  specifically  and 
definitely  set  forth  in  the  petition.  Town  of  Nichols  v.  Park,  209 
App.  Div.  319,  204  N.  Y.  Supp.  584,  affirmed  241  N.  Y.  584. 

In  condemnation  proceedings  to  determine  damages  for  the 
acquisition  by  the  city  of  New  York  of  a  strip  of  land,  which,  at 
the  institution  of  the  proceeding,  contained  a  railroad  switch  run- 
ning diagonally  over  two  of  the  parcels  to  a  factory  on  the  fee 
land,  affording  a  direct  railroad  shipping  connection  thereon,  an 
award  of  nominal  damages  was  properly  made  where  the  evidence 
showed  that  the  damaged  parcels  during  the  continuance  of  the 
siding  were  burdened  by  easements  by  prescription  for  public 
passage  so  that,  in  legal  contemplation,  the  switch  was  an  en- 
croachment on  a  highway  which  the  city  of  New  York  could  have 
ordered  removed  at  any  time.  Matter  of  Atlantic  Avenue,  127 
Misc.  316,  215  N.  Y.  Supp.  297. 

In  a  proceeding  by  the  city  of  New  York  to  condemn  lands  under 
water  for  dock  purposes  an  award  to  an  owner  whose  deed  con- 
tains a  covenant  that  his  parcel  would  never  be  built  upon  but 
will  be  kept  as  an  open  waterway,  should  be  limited  to  one  dollar, 
for  such  parcel  is  only  of  nominal  value.  Matter  of  Water  Front 
in  Tompkinsville,  219  App.  Div.  382,  220  N.  Y.  Supp.  18. 

In  determining  the  damages  to  be  awarded  to  a  claimant  whose 
bulkhead  rights  on  the  East  River  have  been  taken  by  the  city  of 
New  York  in  condemnation  proceedings,  consequential  damages 
to  upland  separated  from  the  bulkhead  by  a  street  must  be  allowed, 
although  there  is  no  proof  that  the  claimant  has  ever  used  the 
bulkhead  rights  in  common  with  the  upland,  since  the  bulkhead 
rights  are  not  only  appurtenant  to  the  upland  but  are  a  part  and 
parcel  thereof,  and  are  necessary  to  the  fullest  enjoyment  of  the 
upland  which  is  available  for  conjunctive  use  with  the  bulkhead. 
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Matter  of  City  of  New  YorJc,  213  App.  Div.  187,  210  N.  Y. 
Supp.  387. 

In  proceedings  by  the  state  to  condemn  water  front  property 
on  the  Harlem  river  for  navigation  purposes,  the  owner  is  not 
entitled  to  an  award  for  personal  property,  consisting  of  tools  and 
other  unattached  equipment,  raw  materials  and  supplies  located  at 
its  plant,  although  the  act  of  appropriation  makes  such  personal 
property  of  little  value.  Matter  of  People  v.  Johnson  &  Co.,  219 
App.  Div.  285,  219  N.  Y.  Supp.  741. 

Where  several  adjoining  parcels  of  land  are  owned  by  distinct 
corporate  entities,  but  it  appears  that  such  entities  are  owned  by 
a  single  corporation,  an  award  on  the  basis  of  common  ownership 
is  proper.  Matter  of  Water  Front  in  Tomphinsville,  219  App. 
Div.  382,  220  N.  Y.  Supp.  18. 

Where  grants  by  the  state  of  land  under  water  in  the  city  of 
New  York  are  unrestricted,  the  owners  are  entitled  to  damages 
based  upon  the  full  unrestricted  use  of  the  premises,  subject  to 
the  paramount  and  superior  rights  of  the  federal  and  state  gov- 
ernments, including  such  powers  as  the  city  had  over  navigable 
waters  to  promote  commerce  and  navigation.  Matter  of  Water 
Front  in  TompUnsville,  219  App.  Div.  382,  220  N.  Y.  Supp.  18. 

Where  the  grant  by  the  state  of  lands  under  water  contain  a 
covenant  to  the  effect  that  in  case  the  city  within  whose  bounds 
the  property  is  located  should  institute  proceedings  to  acquire 
the  property  so  granted,  the  grantee  would  accept  the  amount 
paid  to  the  state  and  the  value  of  any  improvement  thereon  plus 
their  expense  for  acquiring  the  patent,  the  covenant  is  to  be  taken 
into  consideration  in  fixing  the  amount  of  the  award  in  a  proceed- 
ing by  the  city  to  condemn  the  land.  Matter  of  Water  Front  in 
TompUnsville,  219  App.  Div.  382,  220  N.  Y.  Supp.  18. 

In  a  proceeding  by  the  City  of  New  York  to  condemn  land  under 
water,  the  plan  of  the  dock  department  of  the  city  upon  which  the 
proceeding  is  based  is  not  to  be.  considered  in  making  the  awards. 
Matter  of  Water  Front  in  Tompkinsville,  219  App.  Div.  382,  220 
N.  Y.  Supp.  18. 

In  ordinary  cases  the  damages  are  ascertained  as  of  the  date 
of  the  report  made  by  the  commissioners.  If  it  appears  that  the 
plaintiff  took  possession  of  the  property  at  an  earlier  date  the 
damages  may  be  determined  as  of  the  earlier  date.  City  of  Bing- 
hamton  v.  Taft,  125  Misc.  411,  211  N.  Y.  Supp.  683. 

In  determining  the  measure  of  compensation  to  which  the  claim- 
ants are  entitled,  the  general  principle  which  allows  the  fair 
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market  value  of  the  property  on  the  date  of  the  vesting  of  title  is 
applicable.  Plottage  should  be  an  element  of  value  in  the  com- 
putation of  the  measure  of  compensation  to  which  claimants  are 
entitled.  Matter  of  City  of  New  York,  127  Misc.  710,  217  N.  Y. 
Supp.  544. 

All  available  uses  and  purposes  to  which  vacant  land  may  be 
adapted  should  be  considered  in  determining  its  market  value. 
Matter  of  Bronx  Parkway  Commission,  209  N.  Y.  Supp.  556. 

In  proceedings  to  condemn  lands  taken  by  a  city  for  park  pur- 
poses, the  owner  is  entitled  to  have  considered  the  adaptability 
of  the  land  to  the  purposes  for  which  it  could  most  profitably  be 
used,  but  it  is  to  be  considered  only  so  far  as  the  public  would 
have  considered  it  if  the  land  had  been  offered  for  sale.  What 
the  owner  is  entitled  to  is  the  value  of  the  property  taken  and 
that  is  what  it  is  fairly  believed  a  purchaser  in  fair  market  condi- 
tions would  have  given  for  it  in  fact;  what  a  purchaser,  who  is 
not  compelled  to  buy,  would  pay  under  ordinary  circumstances 
to  a  seller  who  is  not  compelled  to  sell.  He  is  not  entitled  to  have 
his  damages  based  upon  a  plan  of  improvement  that  is  speculative 
and  fanciful.  Matter  of  City  of  New  York,  197  App.  Div.  431, 
189  N.  Y.  Supp.  642. 

In  determining  the  value  of  a  stone  quarry  taken  in  condemna- 
tion for  the  New  York  City  water  supply,  the  commissioners 
should  take  into  consideration  the  facts  relating  to  valuable  blue 
stone  deposits,  although  such  facts  were  not  discovered  until  after 
the  appropriation  by  the  city ;  but  if  the  commissioners  state  that 
the  discovery  of  the  blue  stone  deposit  did  not  substantially  alter 
their  view  as  to  the  value  of  the  property  taken,  it  will  be  con- 
sidered that  the  existence  of  the  deposit  was  taken  into  considera- 
tion in  determining  the  award,  and  the  Appellate  Division  will  not 
interfere.  Matter  of  Board  of  Water  Supply,  209  App.  Div.  231, 
205  N.  Y.  Supp.  237. 

Consequential  damages  may  be  allowed  for  land  which  is  not 
taken,  but  which  is  affected  by  the  taking  of  another  parcel.  Mat- 
ter of  City  of  New  York,  219  App.  Div.  27,  219  N.  Y.  Supp.  353; 
Matter  of  Water  Front  in  Tompkinsville,  219  App.  Div.  382,  220 
N.  Y.  Supp.  18. 

The  award  is  made  for  the  land  actually  taken  and  for  the 
consequential  damages  to  the  remaining  property.  When  part 
of  a  tract  of  land  is  condemned,  just  compensation  includes  all 
damages  to  the  remainder  of  the  property  caused  by  the  public 
use.     Where  the  proposed  used  of  the  property  taken  will  de- 
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predate  the  value  of  that  which  is  not  taken,  such  proposed  use 
can  be  regarded,  and  the  depreciation  arising  therefrom  be 
awarded  as  a  part  of  the  consequential  damages  arising  therefrom 
and  suffered  from  the  taking.  Matter  of  Jaquino  Realty  Corp.  v. 
Ormond,  217  App.  Div.  76,  216  N.  Y.  Supp.  121. 

Damages  were  awarded  in  recognition  of  the  effect  of  the  tak- 
ing upon  the  remainder  untaken  by  the  state  in  Pattison  v.  State 
of  New  York,  149  Misc.  198,  afiBrmed  242  App.  Div.  673. 

It  is  the  duty  of  the  commissioners  to  first  determine  the  market 
value  of  the  property  taken  and  the  damage  to  the  remainder  of 
the  parcel  in  consequence  of  being  separated  from  the  whole; 
and  the  total  award  cannot,  in  any  event,  exceed  the  two  amounts 
thus  ascertained.  Matter  of  City  of  New  York,  196  App.  Div.  451, 
188  N.  Y.  197. 

When  property  is  taken  by  eminent  domain  the  owner  is  en- 
titled to  the  fair  market  value  of  the  property  for  the  most 
advantageous  uses  to  which  it  may  be  applied.  But  this  is  the 
value  of  the  property  as  it  exists,  not  its  value  as  it  might  be  made 
to  exist.  Matter  of  Board  of  Water  Supply,  121  Misc.  204,  201 
N.  Y.  Supp.  88,  affirmed  209  App.  Div.  841,  204  N.  Y.  Supp.  951. 

Where  upon  an  application  to  confirm  the  report  of  a  com- 
missioner for  the  acquiring  of  real  estate  by  the  board  of  water 
supply  of  the  city  of  New  York  it  appears  that  the  commission 
based  the  measure  of  damages  largely  upon  a  hypothetical  hydro- 
electric plant  which  never  existed,  but  which  they  assumed  might 
be  built  on  the  site  condemned,  and  added  this  value  to  the  value 
of  the  property  taken,  confirmation  of  the  award  will  be  denied 
on  the  ground  that  it  is  excessive  and  the  claim  sent  back  for  a 
new  hearing  before  a  new  commission.  The  market  value  of  the 
property  as  it  existed  when  taken,  not  its  value  after  a  new  plant 
had  been  constructed,  should  have  been  the  controlling  principle 
to  guide  the  commissioners.  Matter  of  Board  of  Water  Supply, 
121  Misc.  204,  201  N.  Y.  Supp.  88,  affirmed  209  App.  Div.  841,  204 
N.  Y.  Supp.  951. 

Where  the  land  under  condemnation  is  situated  in  the  city  of 
White  Plains,  near  the  railroad  station  and  extends  on  both  sides 
of  the  Bronx  river,  with  railroad  frontage,  and  after  the  taking 
of  the  land  in  question  the  remainder  of  the  tract  has  no  access  to 
the  highway,  it  is  proper  for  the  commission  to  receive  evidence 
showing  the  possible,  reasonable  development  of  the  land  for 
manufacturing  plants  and  otherwise,  as  long  as  said  development 
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is  feasible  and  not  fanciful.  Matter  of  Bronx  Parkway  Commis- 
sion, 206  App.  Div.  526,  202  N.  Y.  Supp.  249. 

Where  a  railroad  company  purchased  farm  property  for  rail- 
road purposes,  but  its  title  was  defective  in  that  the  vendor  had 
only  a  life  estate  therein,  in  a  proceeding  to  condemn  the  land 
after  the  death  of  the  life  tenant,  the  owner  will  not  be  permitted 
to  include  in  the  award  the  value  of  improvements  made  by  the 
railroad  during  the  life  of  the  life  tenant.  New  Yorh,  Ontario 
and  Western  R.  Co.  v.  Livingston,  238  N.  Y.  300,  modifying  206 
App.  Div.  589,  201  N.  Y.  Supp.  629. 

Notwithstanding  the  prohibition  contained  in  section  14  of  the 
Condemnation  Law,  to  the  effect  that  commissioners  in  fixing 
the  amount  of  compensation  to  be  awarded  in  condemnation  pro- 
ceedings should  not  make  any  allowance  or  deduction  on  account 
of  any  real  or  supposed  benefits  which  the  owners  of  the  property 
condemned  may  derive  from  the  public  use  for  which  the  property 
is  to  be  taken,  it  is  competent  to  consider  the  fact  that  there  has 
been  a  general  enhancement  of  land  values  by  the  proposed  im- 
provement, for  the  fact  of  such  general  enhancement  is  an  element 
properly  to  be  considered  in  reaching  a  true  value  of  the  property 
taken.  City  of  Binghamton  v.  Taft,  125  Misc.  411,  211  N.  Y. 
Supp.  683. 

The  value  of  a  gas  plant  may  be  determined  by  considering  the 
land  as  vacant  land  and  adding  thereto  the  structural  value  of 
the  improvements  actually  in  use.  Matter  of  City  of  New  Yorh, 
219  App.  Div.  27,  219  N.  Y.  Supp.  353. 

B.  Valuation  in  particular  cases. 

2.  Property  taken  for  railroad  purposes. 

The  measure  of  damages  when  lands  are  taken  for  railroad 
purposes  is  the  fair  market  value  of  the  property  before  the 
property  is  taken  and  the  fair  market  value  of  the  property  re- 
maining after  the  appropriation  of  a  portion  thereof.  The  owner 
is  not  limited  in  compensation  to  the  use  which  he  makes  of  his 
land,  but  nevertheless  it  is  the  market  value  of  the  land  which 
controls.  As  bearing  on  the  question  of  the  market  value,  the 
owner  is  privileged  to  offer  evidence  as  to  deposits  of  certain 
materials  upon  the  land  which  might  tend  to  enhance  the  market 
value  beyond  the  purposes  for  which  the  same  is  used.  But  he 
cannot  show  speculative  and  hypothetical  values  based  on  the 
proposition  that  because  deposits  of  clay  and  sand  are  to  be  found 
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on  the  premises,  the  owner  can  establish  brickyards  thereon  and 
find  a  tenant  who  will  pay  a  large  sum  therefor.  New  York 
Central  R.  Co.  v.  Moloney,  234  N.  Y.  208. 

Damages  allowed  in  condemnation  proceedings  by  the  city  of 
New  York  to  condemn  an  elevated  railroad  spur  in  East  22nd 
Street,  considered  in  Matter  of  City  of  New  York  (Manhattan  R. 
Co.)  and  further  considered  on  appeal  and  modified  in  Matter 
of  the  City  of  New  York  (Manhattan  R.  Co.),  229  App.  Div.  617. 

3,  Lands  for  highway  purposes. 

Damages  may  not  be  predicated  upon  the  closing  of  a  highway 
where  an  abutting  owner  is  left  access  in  one  direction.  Matter 
of  Strauss,  231  N.  Y.  620. 

Where  lands  sought  by  the  city  of  New  York  in  a  street  open- 
ing case  are  already  burdened  with  private  or  public  easements, 
the  owner  is  entitled  to  a  nominal  award  only.  Matter  of  City  of 
New  York,  209  App.  Div.  108,  204  N.  Y.  Supp.  433,  reversed  239 
N.  Y.  119. 

In  proceedings  to  condemn  land  for  highway  purposes,  the  fact 
that  the  opening  of  the  new  highway  across  a  creek  will  divert 
travel  from  the  ferry  of  a  landowner,  the  landing  of  which  is 
located  on  ground  not  taken,  does  not  entitle  the  landowner  to 
consequential  damages  based  on  such  injury.  Matter  of  Board  of 
Supervisors  of  Ulster  County,  215  App.  Div.  147,  213  N.  Y. 
Supp.  337. 

In  proceedings  to  acquire  the  fee  to  a  street  in  Greater  New 
York  under  chapter  17,  title  4,  of  the  Greater  New  York  Charter, 
it  appeared  that  the  street  in  question  had  been  dedicated  to  and 
accepted  by  the  city  over  twenty  years  before;  that  the  official 
map  showed  a  street  measuring  sixty-six  feet  between  property 
lines,  and  as  thus  shown  porches,  platforms  and  steps  of  abutting- 
property  encroached  upon  the  street ;  that  in  grading  and  paving 
the  street  but  thirty-six  feet  thereof  was  used;  that  in  proceed- 
ings regulating  and  grading  the  street  proper  notices  were  served 
upon  the  abutting  owners  to  present  claims  for  damages,  but  none' 
were  presented;  that  in  the  present  proceeding  to  acquire  the  fee- 
the  abutting  owners  claimed  damages  because  of  said  encroach- 
ments. Held,  that  the  commissioners,  appointed  only  to  acquire- 
the  fee  in  the  street,  possessed  no  power  to  award  damages  for 
an  executed  and  accepted  change  of  grade  made  long  before  and 
after  proceedings  had  been  had  establishing  and  regulating  the- 
change  of  grade  in  which,  upon  due  notice,  the  abutting  owners; 
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did  not  present  any  claim  for  damages.  Matter  of  City  of  New 
York,  198  App.  Div.  286,  190  N.  Y.  Supp.  462. 

In  a  street  opening  case  abutting  owners  are  generally  entitled 
to  substantial  damages  if  they  are  deprived  of  the  right  to  use 
courtyard  spaces.  Matter  of  City  of  New  York,  118  Misc.  163, 
193  N.  Y.  Supp.  802. 

Where  in  a  street  opening  case  abutting  owners  have  erected 
new  buildings  for  business  purposes  or  have  entirely  changed 
the  character  of  the  old  buildings  so  as  to  use  them  for  business 
and  in  so  doing  have  removed  all  evidence  of  courtyards  in  which 
they  had  privileges  and  have  carried  the  sidewalks  up  to  their 
buildings,  no  awards  can  be  made  for  the  loss  of  the  right  to  main- 
tain vaults  under  the  sidewalk  which  were  constructed  under  re- 
vocable licenses.  Matter  of  City  of  New  York,  118  Misc.  161,  193 
N.  Y.  Supp.  802. 

4.  Lands  for  canal  purposes. 

Where  the  state  appropriates  property  for  canal  purposes 
which  have  been  used  for  a  manufacturing  plant  for  a  number 
of  years  and  thereby  interrupts  and  damages  the  good  will  of 
the  manufacturer,  the  owner  is  not  entitled  to  damages  for  the 
interruption  to  its  good  will.  Banner  Milling  Co.  v.  State  of  New 
York,  240  N.  Y.  533,  affirming  210  App.  Div.  812,  205  N.  Y. 
Supp.  911. 

There  is  a  marked  distinction  between  instances  where  the  state 
appropriates  a  public  service  corporation  and  all  its  business 
and  good  will  as  a  going  concern  intending  to  continue  its  opera- 
tions as  a  public  enterprise  and  those  instances  where  the  state 
desires  the  land  and  not  the  business.  Taking  the  land  may  cause 
the  owner  inconvenience  and  loss  by  compelling  him  to  remove 
his  business  to  some  other  place.  Such  loss,  however,  is  not  recog- 
nized as  part  of  the  damage  or  compensation  which  the  state  must 
pay  for  the  land  taken.  While  it  may  be  that  removal  from  one 
place  to  another  may  cause  some  loss,  yet  the  elements  making 
up  that  loss  are  so  highly  speculative  that  the  courts  have  not  con- 
sidered it  an  appropriation  of  damage  which  the  state  should  pay 
as  commended  by  the  Constitution.  Banner  Milling  Co.  v.  State 
of  New  York,  240  N.  Y.  533,  affirming  210  App.  Div.  812,  205  N.  Y. 
Supp.  911. 
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5.  Structure  on  premises. 

Where  one  enters  upon  the  land  of  another  wrongfully,  and 
erects  structures  and  improvements  thereon,  the  owner  is  entitled 
to  such  improvements  without  making  compensation  therefor, 
and,  where  such  annexations  have  been  made  without  consent  by 
the  parties  seeking  to  condemn  the  land,  the  owner  is  entitled  to 
the  enhanced  value  of  the  property  by  reason  of  such  improve- 
ments. New  York,  Ontario  &  Western  R.  Co.  v.  Livingston,  120 
Misc.  146,  198  N.  Y.  Supp.  683,  affirmed  206  App.  Div.  589,  201 
N.  Y.  Supp.  629,  but  modified  in  238  N.  Y.  300  by  the  reduction  of 
the  award  in  an  opinion  by  Cardozo,  J.,  differentiating  this  case 
from  those  in  which  the  rule  applied  in  the  lower  courts  obtained 
by  pointing  out  that  the  rigor  of  the  rule  enforced  against  the 
willful  wrong-doer  has  been  tempered  to  relieve  the  occupant  who 
has  entered,  as  was  concluded  to  be  in  this  case,  innocently  and 
lawfully. 

The  claimants  should  receive  the  value  of  structures  and 
quarrying  facilities;  also  the  value  of  the  land  enhanced,  if  such 
was  the  fact,  thereby.  Sparkhill  Realty  Corp.  v.  State  of  New 
York,  238  App.  Div.  656. 

7.  Easements. 

An  abutting  owner  cannot  construct  vaults  under  the  street  in 
the  city  of  New  York  in  front  of  their  premises  without  permis- 
sion of  the  city,  and  even  if  such  permission  is  given  it  is  revokable 
when  the  vault  space  is  taken  for  an  improvement,  so  that  the 
owner  is  not  entitled  to  compensation  in  case  the  space  is  needed 
for  the  construction  of  a  subway.  Matter  of  Low,  233  N.  Y.  334, 
reversing  199  App.  Div.  738,  192  N.  Y.  Supp.  366. 

In  a  proceeding  for  the  condemnation  of  lands  under  water  in 
the  city  of  New  York,  within  the  lines  of  certain  streets  as  pro- 
jected, the  allowance  should  not  be  made  on  the  theory  that  the 
owner  holds  the  entire  fee  to  the  lands,  for  the  state  has  an  ease- 
ment in  the  lands.  Matter  of  Water  Front  in  Tompkinsville,  219 
App.  Div.  382,  220  N.  Y.  Supp.  18. 

8.  Injury  to  business. 

The  word  ''property"  is  used  in  the  Constitution  and  in  con- 
demnation statutes  generally  does  not  include  good  will.  Banner 
Milling  Co.  v.  State  of  New  York,  117  Misc.  33,  191  N.  Y.  Supp. 
143,  affirmed,  210  App.  Div.  812,  205  N.  Y.  Supp.  911,  affirmed  240 
N.  Y.  533. 
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0.  Admissibility  of  evidence  bearing  on  value. 

The  reception  of  improper  evidence  showing  a  plan  of  improve- 
ment of  the  property  in  question  which  is  speculative  and  fanciful, 
is  not  prejudicial  unless  it  influences  the  decision  or  causes  an 
erroneous  theory  to  be  adopted  by  the  justice  and  results  in  an 
award  which  is  an  injustice  to  one  party  or  the  other.  Matter  of 
City  of  New  York,  197  App.  Div.  431,  189  N.  Y.  Supp.  642. 

In  a  proceeding  to  condemn  land  of  a  corporation,  the  courts 
cannot  on  the  application  of  the  state  compel  the  State  Tax  Com- 
mission to  produce  the  returns  of  the  corporation  made  to  the 
State  Tax  Commission  for  the  purpose  of  assessing  franchise 
taxes,  for  section  219-i  of  the  Tax  Law  provides  that  the  returns 
of  a  corporation  shall  be  kept  secret,  with  certain  exceptions 
therein  stated,  which  do  not  include  the  purpose  in  question. 
Matter  of  People  v.  Johnson  &  Co.,  213  App.  Div.  402,  210  N.  Y. 
Supp.  92. 

In  proceedings  to  condemn  land  for  street  purposes  the  fact 
that  a  tenant  has  agreed  to  pay  a  specified  annual  rental  for  a 
short  period,  does  not  prove  the  fair  annual  rental  value  of  the 
property,  but  evidence  based  on  general  rentals  of  similar  prop- 
erty in  the  neighborhood  is  more  cogent  evidence  of  the  actual 
rental  value.  Matter  of  City  of  New  York,  196  App.  Div.  451,  188 
N.  Y.  Supp.  197. 

An  award  of  commissioners  will  not  be  set  aside  because  they 
have  received  evidence  of  experts  for  the  property  owners 
although  they  exaggerated  the  amount  of  damages.  If,  however^ 
the  award  of  the  commissioners  indicates  that  they  accepted  ex- 
aggerated ideas  of  value,  the  award  will  be  vacated.  Matter  of 
Bronx  Parkway  Commission,  206  App.  Div.  526,  202  N.  Y. 
Supp.  249. 

It  is  not  error  to  exclude  evidence  as  to  the  selling  price  of  other 
parcels  in  the  locality  of  the  proposed  improvement,  since  such 
evidence  is  not  competent  as  bearing  upon  the  market  value  of 
the  owner's  parcel.  Though  the  owner  seeks  to  use  such  evidence 
for  the  purpose  of  impeaching  the  value  of  the  opinion  testimony 
of  the  plaintiff's  experts,  it  is  not  error  to  exclude  it  where  the 
owner  fails  to  show  the  particular  purpose  sought  by  such  evi- 
dence and  fails  to  lay  a  proper  foundation.  City  of  Binghamton 
V.  Taft,  125  Misc.  411,  211  N.  Y.  Supp.  683. 

The  evidence  of  these  experts  was  not  binding  on  the  commis- 
sion; it  was  advisory  only.    In  making  its  award,  the  commission 
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was  not  restricted  to  any  species  of  evidence,  but  was  entitled 
to  act  upon  its  own  judgment,  and  on  any  information  wMch  it 
acquired  from  its  inspection  of  the  property,  as  well  as  on  the 
evidence  produced  on  the  hearing.  The  power  of  the  court  to 
review  and  set  aside  the  report  of  commissioners  in  a  condemna- 
tion proceeding  is,  therefore,  confined  within  narrow  limits.  An 
award  will  not  be  set  aside  as  excessive  or  inadequate  unless  it  is 
obviously  and  clearly  wrong,  or  unless  it  is  such  as  to  shock  the 
sense  of  justice  of  the  court.  Matter  of  City  of  Rochester  (Smith 
St.  Bridge),  234  App.  Div.  583. 

ARTICLE  X. 

REPORT  AND  AWARD. 

A.  Form  of  report. 

The  award  need  not  be  separated  so  as  to  show  separately  the 
award  made  for  the  land  and  for  the  improvements  thereon  and 
for  the  damages  to  the  remainder.  Matter  of  City  of  New  York, 
196  App.  Div.  451,  188  N.  Y.  Supp.  197. 

If  the  report  of  the  commissioners  does  not  state  the  grounds 
of  the  decision  and  the  rule  adopted  by  them  in  the  determination 
of  the  damages,  the  court  may  send  the  report  back  to  them  to 
state  the  grounds  of  their  decision  in  order  that  it  may  clearly 
appear,  that  in  making  their  estimate  of  the  value,  they  took  into 
consideration  all  of  the  elements  required  by  law.  City  of  Bing- 
hamton  v.  Taft,  125  Misc.  411,  211  N.  Y.  Supp.  683. 

C.  Distribution  of  award. 

A  claim  for  damages  for  the  closing  of  a  highway  accrues  at 
the  time  of  the  closing  and  does  not  pass  with  the  land,  but  becomes 
personal  property  which  belongs  to  the  original  owner.  Matter  of 
O'Rorke,  231  N.  Y.  547. 

If  the  lands  taken  are  subject  to  a  lease,  it  is  the  duty  of  the 
commissioners  to  determine  its  value  and  to  deduct  the  amount 
thereof  from  the  total  awards  for  the  parcel  as  a  whole  and  to 
award  it  to  the  tenant.  Matter  of  City  of  New  York,  196  App. 
Div.  451,  188  N.  Y.  Supp.  197. 

The  commissioners  may  make  an  award  to  one  claimant  as 
owner  of  the  property  and  to  his  tenant  for  the  buildings  and 
plant  erected  thereon.  Matter  of  City  of  New  York,  219  App. 
Div.  27,  219  N.  Y.  Supp.  353. 
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Where  a  defendant  has  an  option  to  purchase  premises,  he  is 
entitled  to  recover  the  value  of  his  option,  although  his  lease  con- 
tains a  clause  stipulating  that  if  the  land  is  taken  in  condemnation, 
he  waives  all  right  to  a  claim  for  damages  arising  out  of  the 
termination  of  the  lease.  The  tenant  is  entitled  to  the  difference 
between  the  amount  awarded  for  the  land  and  the  amount  he 
would  have  been  compelled  to  pay  to  exercise  the  option.  Matter 
of  City  of  New  York,  219  App.  Div.  387,  200  N.  Y.  Supp.  23. 

Where  real  estate  is  deeded  to  a  church,  so  long  as  a  church  or 
meeting  house  devoted  to  the  religious  purposes  of  the  grantee 
is  kept  and  used  upon  the  premises,  and  the  church  property  is 
appropriated  in  condemnation  proceedings  at  a  time  when  the 
grantee  is  complying  with  the  limitations  stated  in  the  grant,  the 
entire  money  allowed  for  the  property  so  appropriated  will  be 
paid  to  the  grantee,  for  at  that  time  the  heirs  of  the  grantor  had 
no  rights  in  the  property  except  a  mere  possibility  which  is  with- 
out value.  First  Reformed  Dutch  Church  v.  Croswell,  210  App. 
Div.  294,  206  N.  Y.  Supp.  132,  appeal  dismissed,  239  N.  Y.  625. 

6.  Landlord  and  tenant. 

Provisions  of  the  charter  of  the  city  of  New  York  empower  the 
comptroller  to  make  a  deduction  from  the  award  for  the  tempor- 
ary use  of  the  premises  in  the  nature  of  rent.  Matter  of  Cristi- 
annia,  132  Misc.  199. 

In  proceedings  instituted  by  the  Westchester  Park  Commission 
by  virtue  of  its  powers  under  Chapter  292  of  the  Laws  of  1922, 
it  is  at  least  debatable  whether  commissioners  have  the  power 
to  try  the  question  of  rental  value  on  an  application  to  have  such 
rental  value  of  the  use  and  occupation  of  the  premises  offset 
against  the  interest  provided  for  by  the  statute  upon  the  award. 
It  would  appear  that  the  proper  remedy  is  an  action  for  the  value 
of  the  use  and  occupation  of  the  premises  at  the  trial  of  which 
proof  can  be  offered  as  to  such  value.  Matter  of  County  of  West- 
chester, 152  Misc.  104. 

D.  Interest  on  award. 

One  establishing  his  right  to  an  award  made  to  unknown  owners 
is  entitled  to  interest  from  the  date  of  the  report  to  the  time  of 
its  confirmation.  Matter  of  Starr,  198  App.  Div.  859,  191  N.  Y. 
Supp.  372,  236  N.  Y.  592,  affirmed,  236  N.  Y.  592. 

It  has  been  held  in  a  street  opening  case  in  the  city  of  New  York 
that  interest  will  not  be  allowed  to  an  unknown  owner  except  from 
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the  time  that  title  to  the  award  is  vested  in  him.  Matter  of  City 
of  New  York,  196  App.  Div.  866,  188  N.  Y.  Supp.  579,  affirmed 
232  N.  Y.  525. 

An.  award  under  Chapter  612  of  the  Laws  of  1918,  relative  to 
the  damages  for  change  of  grade  of  highways  because  of  changing 
the  approaches  and  bridges  over  canals,  said  statute  being  silent 
as  to  interest,  carries  interest  under  section  59-a  of  the  Highway 
Law.  Allen  v.  State  of  New  York,  115  Misc.  274,  187  N.  Y. 
Supp.  820. 

Under  section  981  of  the  Greater  New  York  City  Charter,  a 
written  demand  served  on  the  comptroller  within  six  months  after 
the  date  of  the  entry  of  an  order  confirming  the  report  of  the  com- 
missioners is  a  condition  precedent  to  the  recovery  of  interest. 
Matter  of  City  of  New  York  (East  River  Park),  122  Misc.  109, 
203  N.  Y.  Supp.  151,  reversed  209  App.  Div.  662,  205  N.  Y.  Supp. 
247,  affirmed  239  N.  Y.  524. 

The  question  whether  the  six  months  period  commences  to  run 
on  the  date  of  the  entry  and  filing  of  the  final  decree  at  special 
term  or,  as  between  the  parties  to  the  appeal,  on  the  date  of  the 
last  order  and  judgment  of  the  court  finally  disposing  of  the 
issues,  is  discussed  in  Matter  of  City  of  New  York  (Chrystie 
Street),  239  App.  Div.  314  and  resolved  by  the  Court  of  Appeals 
in  264  N.  Y.  319,  reversing  the  Appellate  Division  by  finding  a 
distinction  between  an  affirmance  and  a  modification  of  the  de- 
cree. In  the  case  of  a  decree  modified  the  six  months  begins  to  run 
from  the  date  of  the  modification  rather  than  from  the  date  of 
original  entry  of  the  decree  at  special  term.  In  a  case  where  the 
final  decree  entered  at  special  term  remained  unaffected  on  appeal 
the  six  months  period  begins  to  run  from  the  date  of  the  entry 
at  special  term. 

Where  the  claimant  in  a  proceeding  taken  by  New  York  City 
to  acquire  land  for  street  purposes  makes  a  demand  for  payment 
of  the  award  prior  to  the  confirmation  of  the  report  of  the  com- 
missioners, he  is  not  in  a  position  to  demand  interest  on  the  award 
under  section  11  of  Chapter  1006  of  the  Laws  of  1895,  for  in  order 
to  recover  interest  under  that  section,  it  is  necessary  that  the  de- 
mand for  payment  be  made  after  the  confirmation  of  the  report. 
Matter  of  City  of  New  York  (Westchester  Ave.),  217  App.  Div. 
382,  216  N.  Y.  Supp.  730. 

In  a  street  opening  case  in  the  city  of  New  York,  after  the  land 
has  been  condemned  and  the  title  vested  in  the  city,  interest  on  an 
award  to  an  unknown  owner  is  recoverable  only  pursuant  to  sec- 
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tion  1002  of  the  charter,  which  provides  for  interest  upon  those 
awards  from  one  year  after  the  date  of  confirmation  unless  the 
money  is  paid  into  the  Supreme  Court.  Matter  of  Bergen,  237 
N.  Y.  452,  reversing  206  App.  Div.  324,  200  N.  Y.  Supp.  671. 

Where  an  award  has  been  made  to  the  owner  for  land  taken  in 
New  York  City  for  street  purposes,  the  interest  on  the  value  of 
the  property  taken,  down  to  the  date  of  the  confirmation  of  the 
report  of  the  commissioners,  is  part  of  the  compensation  to  which 
the  owner  is  entitled,  but  interest  on  the  award  after  confirmation, 
which  commences  to  run  thirty  days  after  demand  for  payment 
of  the  award,  under  section  11  of  Chapter  1006  of  the  Laws  of 
1895,  is  in  the  nature  of  a  penalty  for  failure  to  pay  the  award 
promptly  on  proper  demand.  Matter  of  City  of  New  York  (West- 
chester Ave.),  217  App.  Div.  382,  216  N.  Y.  Supp.  730. 

A  claimant  is  not  entitled  to  interest  on  an  award  made  in 
proceedings  taken  by  New  York  City  for  street  purposes,  where 
at  the  time  the  award  was  paid  to  him  he  executed  a  receipt  and 
release  in  full  without  any  reservation  of  the  right  to  further 
interest.  Matter  of  City  of  New  York  (Westchester  Ave.),  217 
App.  Div.  382,  216  N.  Y.  Supp.  730. 

Where  in  a  street  opening  case  in  the  city  of  New  York  an  award 
is  made  to  unknown  owners  and  thereafter  an  application  is  made 
for  such  award  and  a  warrant  made  therefor,  but  never  delivered 
to  the  applicant  and  thereafter  another  person  obtains  an  order 
from  the  Supreme  Court  cancelling  the  order  as  made  and  direct- 
ing the  comptroller  to  pay  the  award  to  him,  the  second  applicant 
is  entitled  to  interest  at  the  legal  rate  only  from  the  date  of  the 
undelivered  warrant.  But  in  such  'a  case  the  city  should  not  profit 
by  the  neglect  of  the  officials  to  pay  the  money  into  court,  so  that 
whatever  interest  it  has  received  on  this  money  should  be  paid  to 
the  applicant.  Matter  of  Bergen,  237  N.  Y.  452,  reversing  206 
App.  Div.  324,  200  N.  Y.  Supp.  671. 

When  condemnation  proceedings  are  instituted  by  a  munici- 
pality, if  a  way  of  payment  is  prescribed  by  statute,  it  must  be 
strictly  pursued.  Hence,  in  condemnation  proceedings  by  the  city 
of  New  York,  where  the  statute  provides  that  the  owner  shall  not 
have  an  action  against  the  city  for  the  award,  but  the  court  shall 
summarily  order  the  comptroller  to  pay  the  same,  it  is  held  that 
the  owner  cannot  maintain  an  action  at  law  against  the  city  to 
recover  interest  on  the  award.  Interest  is  covered  by  the  statute. 
Woodward-Brown  R.  Co.  v.  City  of  New  York,  235  N.  Y.  278, 
reversing  203  App.  Div.  625,  197  N.  Y.  Supp.  162. 
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ARTICLE  XI. 
FINAL  ORDER  AND  JUDGMENT  THEREON. 

A.  Condemnation  Law,  §  15.     Confirmation  or  setting  aside  report; 

deposit,  when  payable. 

Upon,  filing  the  report  of  the  commissioners,  any  party  may  move  for  its  confirmation 
at  a  term  of  the  county  court  of  the  county  in.  which  the  property  is  situated  or  at 
a  special  term,  held  in  the  district  where  the  property  or  some  part  of  it  is  situated, 
upon  notice  to  the  other  parties  who  have  appeared,  and  upon  such  motion,  the  court 
may  confirm  the  report,  or  may  set  it  aside  for  irregularity,  or  for  error  of  law  in 
the  proceedings  before  the  commissiones,  or  upon  the  ground  that  the  award  is 
excessive  or  insufficient.     (Amended  by  Chapter  612,  Laws  of  1926.) 

E.  General  grounds  for  setting  aside  report. 

Where  there  is  nothing  to  indicate  that  the  commissioners 
proceeded  upon  an  erroneous  principle  and  the  award  is  not  un- 
supported by  the  evidence  and  it  cannot  be  said  that  is  so  inade- 
quate as  to  be  palpably  unjust,  it  will  be  confirmed.  The  court  is 
not  authorized  to  substitute  its  judgment  for  that  of  the  commis- 
sioners of  appraisal.  Matter  of  Bronx  Parkway  Comm.  v. 
Budowshy,  206  App.  Div.  631,  198  N.  Y.  Supp.  903. 

G.  Sending  report  back  to  commissioners  for  correction. 

The  court  applied  the  power  to  send  the  report  back  to  the  com- 
missioners for  a  supplementary  report  specifying  the  elements  of 
the  damage  they  awarded  in  Matter  of  Board  of  Supervisors, 
Herkimer  County,  140  Misc.  894. 

I.  Amount  of  damages. 

An  award  which  is  three  times  the  amount  of  damages  esti- 
mated by  the  witnesses  for  the  petitioner  and  one-third  of  the 
estimates  of  the  witnesses  for  the  owner,  is  not  excessive.  Matter 
of  Bronx  Parkway  Commission,  206  App.  Div.  526,  202  N.  Y. 
Supp.  249. 

An  award  to  the  owners  of  property  should  not  be  confirmed 
where  the  amount  of  the  award  is  $87,018,  and  the  only  legal 
evidence  of  damage  to  the  buildings  is  an  amount  not  exceeding 
$33,150.  Matter  of  City  of  New  York,  209  App.  Div.  25,  204  N.  Y. 
Supp.  161. 

An  award,  although  it  appears  large,  will  not  be  disturbed 
unless  it  is  so  grossly  excessive  as  to  shock  the  conscience  of  the 
court.  Matter  of  Water  Front  in  Tompkinsville,  219  App.  Div. 
382,  220  N.  Y.  Supp.  18. 
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An  award  in  condemnation  proceedings  should  be  reversed 
where  it  appears,  not  only  that  the  value  fixed  is  greatly  in  excess 
of  the  real  value  of  the  land  taken,  but  also  that  while  the  basis 
of  the  award  is  stated  to  be  the  short  lot  rule,  there  is  no  adequate 
proof  of  what  short  lot  rule  was  applied  in  estimating  the  damage. 
Matter  of  City  of  New  Torh  (Jennings  St.),  207  App.  Div.  170, 
201  N.  Y.  Supp.  319. 

N.  Order  of  confirmation  as  a  judgment. 

After  the  lapse  of  twenty  years  after  the  entry  of  an  order  of 
confirmation  in  a  street  opening  case  in  New  York  City,  the  city 
may  refuse  to  pay  the  award  on  the  ground  that  under  section  44 
of  the  Civil  Practice  Act  the  award  is  conclusively  presumed  to 
be  paid.  The  fact  that  a  warrant  for  the  award  was  drawn  but 
never  called  for  nor  delivered,  does  not  affect  the  situation.  The 
city  authorities  have  no  authority  to  waive  a  provision  of  the 
Statute  of  Limitations.  Matter  of  City  of  New  York  (Ehn  St.), 
239  N.  Y.  220,  reversing  208  App.  Div.  844,  204  N.  Y.  Supp.  906. 

ARTICLE  XII. 
COSTS. 

"Where  in  a  proceeding  by  the  city  of  JN'ew  York  to  acquire  title 
to  lands  for  school  purposes  the  claims  for  compensation  of  the 
city's  expert  witnesses  for  services  rendered  were  examined  and 
audited  by  the  comptroller  under  section  1438  of  the  city  charter 
at  about  one-half  of  the  amount  claimed  in  each  instance,  and  the 
corporation  counsel  includes  the  same  in  his  bill  of  costs,  the 
court  upon  motion  for  taxation  of  costs  has  authority  to  review 
the  audit  as  made  by  the  comptroller.  Matter  of  Acquiring  Title, 
Eighteenth  Ave.,  121  Misc.  645,  202  N.  Y.  Supp.  230. 

In  an  application  by  the  commissioner  of  public  works  of  ithe 
city  of  Syracuse  for  the  condemnation  of  a  site  for  a  high  school 
building,  under  special  statutes  authorizing  the  court  to  fix  the 
amount  of  damages,  costs  and  expenses,  "allowed  by  law  to  be 
allowed,"  the  court  has  authority  to  award  an  additional  allow- 
ance of  costs  in  its  discretion  under  section  16  of  the  Condemna- 
tion Law,  where  the  compensation  awarded  exceeds  the  offer. 
Matter  of  Scherrer,  206  App.  Div.  734, 199  N.  Y.  Supp.  948. 

Ajo.  award  of  an  extra  allowance  of  five  per  cent  to  the  owner 
may  be  made,  where  it  appears  that  the  case  was  difficult  and 
extraordinary  in  that  more  than  two  and  a  half  years  were  con- 
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sumed  in  the  hearings,  of  which  there  were  268;  that  many  wit- 
nesses were  examined,  including  highly  technical  experts;  and 
that  large  sums  of  money  were  expended  for  maps,  papers, 
appraisals  and  engineers'  reports.  Matter  of  People  v.  Johnson 
&  Co.,  219  App.  Div.  285,  219  N.  Y.  Supp.  741. 

If  the  petitioner  serves  a  written  offer  and  the  award  is  less 
than  the  offer,  neither  party  is  entitled  to  costs  on  the  final  order. 
Town  of  Nichols  v.  Parh,  209  App.  Div.  319,  204  N.  Y.  Supp.  584, 
affirmed  241  N.  Y.  584. 

For  a  discussion  of  the  requisites  of  an  offer  effective  to  pre- 
clude an  award  of  costs  in  accordance  with  the  provisions  of 
section  16,  see  the  discussion  in  Matter  of  Board  of  Supervisors 
of  Chenango  County,  145  Misc.  353. 

The  right  to  costs  and  an  extra  allowance  is  not  affected  by 
the  fact  that  after  the  proceeding  was  begun  the  owner  deeded 
the  property  to  the  state  in  consideration  of  the  amount  that  would 
be  awarded  in  he  condemnation  proceedings,  for  at  no  time  was 
the  state  precluded  from  making  an  offer,  under  section  16  of  the 
Condemnation  Law,  which  would  have  deprived  the  owner  of  costs 
if  the  amount  of  the  award  had  been  equal  to  or  less  than  the 
offer.  Matter  of  People  v.  Johnson  S  Co.,  219  App.  Div.  285,  219 
N.  Y.  Supp.  741. 

The  petitioner  is  entitled  to  recover  costs  of  a  defendant,  if  such 
defendant  interposes  an  unsuccessful  defense.  Town  of  Nichols 
V.  Park,  209  App.  Div.  319,  204  N.  Y.  Supp.  584,  affirmed  241 
N.  Y.  584. 

ARTICLE  XIII. 

ABAITDONKIENT  AND  DISCONTINUANCE  OF  PROCEEDING. 

(No  new  material  under  this  article.) 

ARTICLE  XIV. 

WHEN  OBJECTIONS  MAY  BE  RAISED. 

(No  new  material  under  this  article.) 

ARTICLE  XV. 

APPEAL  AND  NEW  APPRAISAL. 

A.  Condemnation  Law,  §  19.    Appeal  from  final  orders;  stay. 

Errors  in  the  course  of  the  proceeding  do  not  require  the 
defendants  to  seek  their  correction  by  taking  appeals  from  inter- 
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locutory  orders,  for  when  the  defendants  clearly  raised  the 
questions  during  the  progress  of  the  proceeding  the  right  is  pre- 
served to  bring  up  for  review  a  proper  notice  of  appeal  and  the 
proceedings  antecedent  to  judgment.  Matter  of  County  of  Erie 
V.  Lancaster  D.  Co.,  232  App.  Div.  331. 

D.  Appeal  to  Appellate  Division. 

No  right  of  appeal  exists  in  a  street  closing  proceeding  in  New 
York  city  from  an  order  denying  confirmation  of  the  report  of 
the  commissioners  of  estimate  and  assessment  appointed  pursuant 
to  Chapter  1006  of  the  Laws  of  1895.  An  appeal  lies  only  from 
an  order  of  confirmation.  Matter  of  City  of  New  York,  199  App. 
Div.  894,  192  N.  Y.  Supp.  356. 

Where  no  final  judgment  has  been  entered,  the  Court  of  Appeals 
has  no  jurisdiction  to  hear  an  appeal  from  an  order  of  the 
Appellate  Division  modifying  an  order  of  Special  Term  deciding 
questions  of  title  in  condemnation  proceedings,  except  on  certified 
questions,  but  the  order  may  be  brought  up  for  review  on  appeal 
from  the  final  judgment.  Matter  of  City  of  New  York,  243  N.  Y. 
522,  dismissing  appeal  215  App.  Div.  438,  214  N.  Y.  Supp.  234. 

An  order  of  the  Special  Term  setting  aside  the  report  of  the 
commissioners  and  directing  a  new  hearing  before  new  commis- 
sioners is  appealable  to  the  Appellate  Division.  Matter  of  Bronx 
Parkway  Commission,  209  N.  Y.  Supp.  556. 

Where  the  court  on  the  trial  severs  the  proceeding  so  as  to 
take  up  and  determine  one  particular  issue,  which,  if  determined 
in  a  certain  way  will  dispose  of  the  claims  of  numerous  other 
claimants,  the  judgment  entered  on  such  issue  is  one  from  which 
an  appeal  can  be  taken  to  the  Appellate  Division.  Matter  of  City 
of  New  York,  237  N.  Y.  275,  reversing  205  App.  Div.  845,  198 
N.  Y.  Supp.  907. 

The  Appellate  Division  cannot  modify  the  report  of  the  commis- 
sioners ;  it  may  either  confirm  the  report  or  set  it  aside  for  error 
of  law  in  the  proceeding  before  the  commissioners,  or  on  the 
ground  that  the  award  is  excessive  or  insuflScient.  If  the  report 
is  set  aside,  it  may  direct  a  rehearing  before  the  same  or  new 
commissioners.  Town  of  Nichols  v.  Park,  209  App.  Div.  319,  204 
N.  Y.  Supp.  584,  affirmed  241  N.  Y.  584. 

Upon  an  appeal  from  a  final  order  in  a  condemnation  proceed- 
ing, the  costs  on  appeal  are  within  the  discretion  of  the  Appellate 
Division.  Town  of  Nichols  v.  Park,  209  App.  Div.  319,  204  N.  Y. 
Supp.  584,  affirmed  241  N.  Y.  Supp.  584. 
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On  an  application  to  the  Appellate  Division  under  section  1439 
of  the  Greater  New  York  Charter  to  compel  the  city  chamberlain 
to  pay  an  award  to  the  treasurer  of  a  corporation,  the  rights  of  a 
minority  stockholder  cannot  be  determined,  and  the  chamberlain 
will  not  be  compelled  to  pay  the  award  to  an  officer  of  the  cor- 
poration whose  title  to  the  office  is  questioned.  Matter  of  City 
of  New  Yorh,  219  App.  Div.  459,  220  N.  Y.  Supp.  74. 


CONTEMPT. 

ARTICLE  I. 
Introductoiy. 
D.  Distinction  between  civil  and  criminal  contempts. 

ARTICLE  II. 

Criminal  contempts  and  their  punishment. 

F.  Contumacy  of  witness. 

G-.  Disobedience  of  mandate. 

H.  Misconduct  of  juror. 

J.  Obstruction  of  service  of  process. 

K.  Procedure. 

O.  Punishment. 

P.  Indictment. 

ARTICLE  III. 

What  constitutes  civil  contempt. 

AA.  Judiciary  Law,  §  753-a.     Contempts  in  cases  involving  or  growing  out  of  labor 
disputes. 

D.  Enforcement  of  judgment  by  contempt  proceeding. 

E.  Orders  of  court. 

F.  Process  of  court. 
Q.  Eeceivers. 

M.  Surrogate's  court. 
N.  Conduct  of  witnesses. 
O.  Miscellaneous  acts. 

ARTICLE  IV. 

Procedure  and  punishment  for  civil  contempt. 

F.  Order  to  show  cause  or  warrant  to  attach  offender. 
K.  Hearing  upon  return  of  warrant  or  order. 
El.  Final  order. 

1.  Judiciary  Law,  §   770.     Final  order  directing  punishment;   exception. 
M.  Punishment. 

0.  Appeal. 

ARTICLE  I. 
INTRODUCTORY. 

D.  Distinction  between  civil  and  criminal  contempts. 

The  mere  fact  that  the  contempt  of  a  court  of  record  which  is 
wilful  is  denominated  criminal,  does  not  make  the  proceeding  to 
punish  it  a  criminal  proceeding.    Eastern  C.  8.  Co.  v.  B.  S  M.  P. 

1.  U.,  200  App.  Div.  714,  193  N.  Y.  Supp.  368. 
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In  respect  to  disobedience  of  orders  of  the  court,  the  difference 
between  civil  and  criminal  contempts  is  that  a  wilful  disobedience 
is  a  criminal  contempt,  while  a  mere  disobedience  whereby  the 
rights  of  the  party  to  an  action  are  defeated  or  hindered  is  a 
civil  contempt.  Eastern  C.  S.  Co.  v.  B.  &  M.  P.  I.  U.,  200  App. 
Div.  714,  193  N.  Y.  Supp.  368. 

Disobedience  of  the  orders  of  the  court  may  be  either  a  criminal 
contempt  or  a  civil  contempt.  The  difference  between  a  criminal 
contempt  and  a  civil  contempt  is  that  a  criminal  contempt  con- 
sists of  a  wilful  disobedience,  while  a  civil  contempt  is  mere  dis- 
obedience by  which  the  right  of  the  party  to  an  action  is  defeated, 
impaired,  impeded  or  prejudiced.  Matter  of  North  v.  Foley, 
149  Misc.  572. 

ARTICLE  II. 

CRIMINAL  CONTEMPTS  AND  THEIR  PUNISHMENT. 

F.  Contumacy  of  witness. 

A  witness  cannot  be  punished  for  contempt  for  a  refusal  to 
testify  before  a  sub-committee  of  the  joint  legislative  committee, 
where  the  joint  legislative  committee  has  not  power  to  appoint  a 
sub-committee  of  one  member  to  take  testimony  and  swear  wit- 
nesses. Matter  of  Leach,  197  App.  Div.  702,  189  N.  Y.  Supp.  352, 
affirmed  232  N.  Y.  600. 

A  witness  may  be  punished  for  criminal  contempt  where,  in 
response  to  a  question,  he  answers,  "I  cannot  remember"  and 
the  court  with  due  regard  to  the  rights  of  the  witness  finds  that 
he  could  and  did  remember.  People  ex  rel.  Petrucci  v.  Eanley, 
121  Misc.  624,  202  N.  Y.  Supp.  87. 

G.  Disobedience  of  mandate. 

A  proceeding  to  punish  a  defendant  for  disobeying  an  injunc- 
tion order  in  a  civil  action  may  be  either  a  proceeding  to  punish 
for  a  civU  contempt  or  one  to  punish  for  a  criminal  contempt, 
but  in  either  event  it  is  a  special  proceeding  in  a  civil  action. 
Eastern  C.  8.  Co.  v.  B.  S  M.  P.  I.  U.,  200  App.  Div.  714,  193 
N.  Y.  Supp.  368. 

The  wilful  and  contumacious  disobedience  of  an  order  of  the 
Supreme  Court  granted  in  an  action  constitutes  criminal  contempt. 
LePage  v.  LePage,  208  App.  Div.  596,  203  N.  Y.  Supp.  707. 

An  order  must  be  clear  and  explicit  in  its  terms  in  order  to 
warrant  a  contempt  proceeding  for  its  violation ;  but,  if  the  parties 
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understand  the  terms  of  the  order,  they  are  in  no  position  to 
claim  that  they  were  ignorant  of  what  was  required  of  them. 
LePage  v.  LePage,  208  App.  Div.  596,  203  N.  Y.  Supp.  707. 

It  is  not  a  criminal  contempt  to  violate  an  oral  direction  of  the 
court,  for  a  mandate  as  defined  in  section  28-a  of  the  General 
Construction  Law  comprehends  only  a  written  direction  or  order 
of  the  court,  a  judge  or  person  acting  as  judicial  officer.  People 
ex  rel.  Donnelly  v.  Miller,  213  App.  Div.  88,  209  N.  Y.  Supp.  717. 

An  order  in  an  action  for  separation,  which  provided  that  the 
defendant  should  permit  the  plaintiff  to  remain  in  the  house  which 
she  then  occupied  and  directed  that  the  defendant  should  supply 
the  plaintiff  in  the  house  with  the  necessary  fuel  and  electricity 
unquestionably  required  the  defendant  to  permit  the  plaintiff  to 
remain  in  a  livable  house,  that  is,  a  house  which  was  furnished, 
and  therefore,  the  defendant  is  guilty  of  violating  the  order,  where 
it  appears  that  about  one  year  after  the  order  was  made,  he 
removed  the  furniture  from  the  house.  LePage  v.  LePage,  208 
App.  Div.  596,  203  N.  Y.  Supp.  707. 

H.  Misconduct  of  jiiror. 

No  juror  may  be  punished  for  contempt  for  his  part  in  any 
proceedings  connected  with  the  rendition  of  the  verdict,  because 
of  discussion  had,  arguments  used,  statements  made,  or  the  reason 
given  by  him  for  his  vote  or  for  the  vote  itself.  If  in  any  of 
these  respects  he  was  guilty  of  corrupt  conduct,  the  only  remedy 
is  by  indictment  and  by  trial  before  a  jury.  Matter  of  Cochran, 
237  N.  Y.  336,  reversing  203  App.  Div.  870,  196  N.  Y.  Supp.  921. 

J.  Obstruction  of  service  of  process. 

Where  a  sheriff  has  levied  upon  an  automobile  in  the  possession 
of  a  relative  of  the  judgment  debtor  and  left  it  in  the  posses- 
sion of  such  relative,  the  subsequent  refusal  of  such  relative,  act- 
ing under  the  advice  of  an  attorney,  to  permit  the  sheriff  to  take 
possession  of  the  machine  constitutes  a  criminal  contempt.  Wil- 
liamson Mill  d  Lumber  Co.  v.  Valentine,  206  App.  Div.  252,  200 
N.  Y.  Supp.  527. 

K.  Procedure. 

In  a  proceeding  to  punish  for  criminal  contempt  for  a  wilful 
disobedience  of  an  order  of  the  court  the  final  order  should  recite 
that  the  contempt  was  wilful,  but  it  need  not  recite  that  the  con- 
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tempt  "defeated,  impaired,  impeded  or  prejudiced  a  right  or 
remedy  of  a  party."  Eastern  C.  8.  Co.  v.  B.  S  M.  P.  I.  U.,  200 
A-pp.  Div.  714,  193  N.  Y.  Supp.  368. 

A  proceeding  to  punish  a  defendant  for  contempt  in  disobeying 
an  injunction  order  granted  in  a  civil  action  is  a  special  proceed- 
ing in  a  civil  action  and  where  a  proceeding  is  commenced  by  an 
order  to  show  cause  the  papers  should  be  entitled  in  the  action 
and  the  proceeding  is  usually  conducted  by  the  plaintiff's  attorney. 
Eastern  C.  S.  Co.  v.  B.  &  M.  P.  I.  U.,  200  App.  Div.  714,  193 
N.  Y.  Supp.  368. 

0.  Punishment. 

For  a  criminal  contempt  for  the  wilful  disobedience  of  an  order 
of  the  court  of  record  a  person  may  be  punished  by  a  fine  or 
imprisonment  or  both.  The  fine  imposed  and  collected  for  a 
criminal  contempt  in  a  civil  action  goes  into  the  public  treasury, 
and  is  imposed  to  punish  the  person  guilty  of  the  contempt  and 
not  to  idemnify  the  moving  party.  Eastern  C.  8.  Co.  v.  B.  S  M. 
P.  I.  U.,  200  App.  Div.  714,  193  N.  Y.  Supp.  368. 

P.  Indictment. 

The  purpose  is  clear  that  an  act  is  not  the  less  punishable  as  a 
crime  because  it  is  also  declared  to  be  punishable  as  a  contempt 
of  court,  that  an  indictment  may  be  presented  for  such  an  offense 
and  that  the  initial  jurisdiction  of  the  Court  of  Special  Sessions 
to  try  for  that  misdemeanor  is  not  divested  except  in  the  event 
of  an  indictment.    People  ex  rel.  Frank  v.  McCann,  253  N.  Y.  221. 

ARTICLE  III. 
WHAT  CONSTITUTES  CIVIL  CONTEMPT. 

AA.  Judiciary  Law,  §  753-a.    Contempts  in  cases  involving  or  growing 

out  of  labor  disputes. 

1.  Notwithstanding  any  inconsistent  provision  of  law,  where  the  alleged  contempt 
is  punishable  under  section  seven  hundred  fifty  and/or  section  seven  hundred  fifty- 
three  and  arises  out  of  any  failure  or  refusal  to  obey  any  mandate  of  a  court  con- 
tained in  or  incidental  to  an  injunction  order  granted  by  such  court  in  any  case 
involving  or  growing  out  of  a  labor  dispute,  no  punishment,  prescribed  by  either  of 
such  sections,  shall  be  meted  out  except  after  a  trial  by  jury  to  which  the  defendant 
shall  be  entitled  as  a  matter  of  right;  provided,  however,  that  this  section  shall  not 
apply  to  any  alleged  contempt  of  such  an  injunction  order  committed  in  the  presence 
of  the  court.     (Added  by  Chapter  299,  Laws  of  1935.) 
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D.  Enforcement  of  judgment  by  contempt  proceeding. 

In  proceedings  to  punish  the  defendant  for  contempt  based  on 
his  refusal  to  comply  with  an  interlocutory  judgment  directing 
him  to  account  and  with  the  order  of  a  referee  appointed  there- 
under, directing  him  to  file  the  account  within  a  certain  time, 
defendant  is  estopped  from  denying  the  jurisdiction  of  the  court 
on  the  ground  that  he  was  not  personally  served  with  the  decree 
or  with  the  order  of  the  referee  and  he  was  properly  adjudged 
guilty  of  the  contempt  under  subdivision  2  of  section  753  of  the 
Judiciary  Law,  since  it  appeared  that  while  he  was  not  actually 
served  with  the  judgment  or  order  he  knew  of  the  entry  of  the 
judgment  and  his  attorney  knew  of  the  making  of  the  order  by 
the  referee  and  at  no  time  during  the  several  hearings  before  the 
referee  was  any  suggestion  made  that  the  court  lacked  jurisdiction 
to  proceed  to  enforce  the  judgment;  that  while  the  proceedings 
before  the  referee  were  pending  the  defendant  commenced  an 
action  against  the  plaintiff  in  which  he  attached  to  his  complaint, 
as  an  exhibit,  a  copy  of  the  interlocutory  judgment,  and  in  which 
action  he  sought  to  obtain  injunctive  relief  against  the  enforce- 
ment of  the  interlocutory  judgment.  Underhill  v.  Schenck,  205 
App.  Div.  182,  199  N.  Y.  Supp.  611. 

A  provision  in  a  judgment  in  an  ejectment  action  brought  to 
remove  an  encroachment  of  the  defendant's  building  upon  the 
plaintiff's  land,  providing  that  the  defendant  remove  the  en- 
croachment within  ninety  days  after  the  personal  service  of  a 
certified  copy  of  the  judgment  upon  him,  is  unauthorized  in  law 
and  unnecessary  and  must  be  stricken  out.  Such  a  judgment  may 
be  enforced  by  execution;  and,  if  it  cannot  be  enforced  by  execu- 
tion, the  defendant  may  be  punished  for  contempt  in  refusing  to 
comply  with  the  judgment.  Johnson  v.  Purpura,  208  App.  Div. 
505,  203  N.  Y.  Supp.  581. 

A  defendant  will  be  found  guilty  of  contempt  of  court  in  fail- 
ing to  comply  with  a  judgment  commanding  him  specifically  to 
perform  an  agreement  by  depositing  securities  for  a  certain 
amount  yielding  an  annual  income  of  not  less  than  five  per 
centum.  The  inability  of  the  defendant  to  comply  with  such 
judgment  is  no  defense  to  the  application  to  punish  him  for  a 
contempt.  His  remedy  in  such  a  case  is  an  application  for  relief 
under  section  775  of  the  Judiciary  Law.  Elder  v.  Taylor,  211 
App.  Div.  682,  208  N.  Y.  Supp.  321. 
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E.  Orders  of  court. 

A  party  disobeying  an  injunction  order  can  be  punished  for 
a  civil  contempt,  if  Ms  action  was  calculated  to  defeat,  impair, 
impede  or  prejudice  the  rights  of  a  party,  though  his  action  did 
not  in  fact  accomplish  that  result.  Boss  v.  Thousand  Island  Park 
Assoc,  203  App.  Div.  499,  196  N.  Y.  Supp.  811. 

A  person  cannot  be  guilty  of  civil  contempt  of  court  for  a  viola- 
tion of  an  oral  direction  of  the  court,  for  a  mandate  as  defined  in 
section  28-a  of  the  General  Construction  Law  comprehends  only 
a  written  direction  or  order  of  the  court,  a  judge,  or  person  acting 
as  judicial  officer.  People  ex  rel.  Donnelly  v.  Miller,  213  App.  Div. 
88,  209  N.  Y.  Supp.  717. 

A  corporation  may  be  responsible  for  the  acts  of  its  employees 
in  violating  an  injunction  order,  but  an  officer  of  the  corporation 
is  not  liable  where  it  appears  that  the  acts  in  question  were  con- 
trary to  his  instructions.  Ross  v.  Thousand  Island  Park  Assoc, 
203  App.  Div.  499, 196  N.  Y.  Supp.  811. 

Civil  contempt  cannot  be  predicated  on  the  failure  of  a  de- 
fendant to  execute  and  deliver  to  the  plaintiffs  an  assignment  of 
moneys  due  to  the  defendant  from  a  fire  insurance  company  in 
pursuance  of  a  stipulation  settling  the  action  on  February  23, 
1925,  and  staying  execution  for  three  months  where  it  appears 
that  after  the  stipulation  had  been  executed  the  plaintiffs  filed  a 
lien  on  the  money  in  the  possession  of  the  insurance  company, 
and  the  defendant  refused  to  make  the  assignment  required,  which, 
because  of  the  intervention  of  bankruptcy  on  the  23d  day  of 
March,  1925,  was  ineffective.  Schlesinger  v.  Cable  Operating  Co., 
Inc,  214  App.  Div.  266,  212  N.  Y.  Supp.  147. 

A  relator  who,  on  the  death  of  his  wife,  placed  their  infant 
daughter  in  the  custody  of  the  defendant  and  after  the  defendant 
refused  to  return  the  child  instituted  a  proceeding  in  habeas 
corpus,  was  not  guilty  of  contempt,  either  civil  or  criminal,  when 
he,  prior  to  the  decision  of  the  court  in  the  habeas  corpus  pro- 
ceeding, and  before  any  order  had  been  made  or  entered,  forcibly 
took  the  child  from  the  custody  of  the  defendant  and  took  her  out 
of  the  jurisdiction  of  the  court.  People  ex  rel.  Donnelly  v.  Miller, 
213  App.  Div.  88,  209  N.  Y.  Supp.  717. 

A  judgment  debtor  is  guilty  of  contempt,  where  it  appears  that 
after  a  judgment  had  been  rendered  against  him,  individually 
he  organized  a  corporation  and  transferred  his  assets  thereto; 
that  thereafter  this  action  by  a  judgment  creditor  was  commenced 
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to  set  aside  said  transfers  as  a  violation  of  the  Bulk  Sales  Act; 
that  a  receiver  was  appointed  herein  and  the  judgment  debtor 
and  defendant  corporation  were  ordered  not  to  interfere  with  the 
property;  that  thereafter  the  judgment  debtor  went  into  volun- 
tary bankruptcy  and  the  same  receiver  was  appointed  receiver 
in  bankruptcy  and  after  an  order  had  been  made  in  this  action 
transferring  the  property  to  the  joint  possession  of  the  receiver 
and  the  corporation,  the  judgment  debtor  disposed  of  the  assets 
of  the  corporation  in  violation  of  the  order  of  the  court.  Cohen 
V.  Goodman  &  Son,  Inc.,  205  App.  Div.  312,  199  N.  Y.  Supp.  497, 
appeal  dismissed,  236  N.  Y.  642. 

Plaintiffs  are  not  in  contempt  for  failing  to  pay  to  the  defendant 
an  amount  which  an  order  setting  aside  the  settlement  of  two 
actions  in  court  directed  them  to  hold  and  which  they  were  directed 
to  pay  over  to  the  defendant  on  the  subsequent  dismissal  of  their 
complaints,  where  the  order  setting  aside  the  settlement  has  been 
reversed  and,  therefore,  there  is  no  ground  on  which  to  charge 
the  plaintiffs  with  contempt.  Di  Raffaele  v.  Gerhhardt,  217  App. 
Div.  187,  216  N.  Y.  Supp.  253. 

A  proceeding  to  punish  a  defendant  for  disobeying  an  injunc- 
tion order  granted  in  a  civil  action  may  be  either  a  proceeding 
to  punish  for  civil  contempt  or  one  to  punish  for  a  criminal  con- 
tempt, but  in  either  event  it  is  a  special  proceeding  in  a  civil  action. 
Eastern  C.  S.  Co.  v.  B.  &  M.  P.  I.  U.,  200  App.  Div.  714,  193  N.  Y. 
Supp.  368. 

If  an  order  is  not  served  upon  the  person  to  whom  it  is  directed, 
he  is  not  in  contempt  for  failure  to  obey  it.  Peters  v.  Berkeley, 
219  App.  Div.  261,  219  N.  Y.  Supp.  709. 

One  may  be  punished  for  contempt  for  violation  of  an  injunc- 
tion order  restraining  her  from  trafficking  illegally  in  intoxicating 
liquors,  under  section  32  of  the  National  Prohibition  Act,  although 
no  personal  service  was  made  upon  her,  where  it  appears  that  it 
was  served  upon  her  attorneys  and  she  had  actual  knowledge  of 
the  issuance  of  the  injunction.  United  States  of  America  v.  Sum- 
ner, 127  Misc.  907,  217  N.  Y.  Supp.  645. 

»The  evidence  in  proceedings  to  punish  a  defendant  for  con- 
tempt based  on  an  alleged  violation  of  an  injunction  restrain- 
ing it  from  using  more  than  a  specified  amount  of  water  from 
a  certain  creek,  which  injunction  was  suspended  for  six  months 
to  enable  the  defendant  to  acquire  the  water  rights,  does  not  show 
that  the  defendant,  after  the  expiration  of  six  months,  it  not 
having  acquired  the  water  rights  in  the  meantime,  took  more 
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water  than  it  had  the  right  to  take  after  the  judgment  was 
granted,  and,  therefore,  it  was  error  to  find  the  defendant  to  be 
in  contempt  of  court.  Woodworth  v.  Village  of  Nunda,  213  App. 
Div.  57,  211  N.  Y.  Supp.  284. 

The  defendant,  in  an  action  of  replevin,  is  not  guilty  of  con- 
tempt on  the  ground  that  he  failed  to  deliver  to  the  marshal  the 
goods  replevied,  where  it  appears  that  at  the  time  the  demand 
was  made  the  goods  were  in  the  actual  possession  of  a  third  per- 
son under  a  lease.  Kram  v.  Adler,  126  Misc.  179,  212  N.  Y. 
Supp.  727. 

Upon  an  application  to  punish  for  disobedience  to  an  order,  no 
inquiry  will  be  made  into  the  propriety  of  the  order.  Lewis  v. 
Lewis,  127  Misc.  788,  217  N.  Y.  Supp.  498. 

F.  Process  of  court. 

A  sheriff  may  not  neglect  his  duties  in  the  execution  of  process 
in  order  to  await  the  approval  of  the  papers  by  his  counsel,  so 
long  as  they  on  their  face  are  not  void.  Fiorini  v.  Fiorini,  122 
Misc.  325,  203  N.  Y.  Supp.  785. 

"Where  a  sheriff  has  levied  upon  an  automobile  in  the  possession 
of  a  relative  of  the  judgment  debtor  and  left  it  in  the  possession 
of  such  relative,  the  subsequent  refusal  of  such  relative,  acting 
under  the  advice  of  an  attorney,  to  permit  the  sheriff  to  take 
possession  of  the  machine  constitutes  a  civil  contempt.  William- 
son Mill  &  Lumber  Go.  v.  Valentine,  206  App.  Div.  252,  200  N.  Y. 
Supp.  527. 

G.  Receivers. 

It  is  a  contempt  of  court  to  maintain  an  action  against  a  re- 
ceiver without  consent  of  the  court.  Matter  of  City  Equitable 
Fire  Ins.  Co.,  120  Misc.  245,  198  N.  Y.  Supp.  869. 

M.  Surrogate's  Court. 

Before  one  can  be  punished  in  Surrogate 's  Court  for  contempt 
for  failure  to  comply  with  a  requirement  of  a  decree,  it  must 
appear,  not  only  that  a  certified  copy  of  the  decree  was  served 
upon  him,  but  that  such  service  was  accompanied  with  due  and 
proper  demand  for  him  to  make  compliance  with  the  terms  of  the 
decree.    Matter  of  Amy,  116  Misc.  48,  189  N.  Y.  Supp.  367. 

A  demand  for  compliance  with  the  terms  of  a  decree  which  is 
a  prerequisite  to  a  proceeding  for  contempt  for  failure  to  obey 
the  decree,  must  be  made  by  a  trustee  or  other  legally  appointed 
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representative  in  person,  or,  in  case  of  a  corporation,  by  one  of 
its  duly  authorized  officers,  or  by  the  attorney  in  the  original  pro- 
ceeding personally,  or  by  a  person  especially  authorized  by  the 
representative.  This  authorization  must  be  in  writing,  ac- 
knowledged by  the  representative,  and  the  original  should  be 
exhibited  to  the  respondent  at  the  time  of  the  demand.  Matter 
of  Amy,  116  Misc.  48,  189  N.  Y.  Supp.  367. 

N.  Conduct  of  witnesses. 

The  wilful  giving  of  false  testimony  may  constitute  a  contempt 
of  court.    Miele  v.  Acierno,  122  Misc.  872,  202  N.  Y.  Supp.  816. 

The  refusal  of  a  witness  to  testify  in  a  proceeding  for  the  re- 
moval of  a  public  officer  involving  charges  relative  to  permitting 
gambling,  as  to  whether  or  not  gambling  was  carried  on  at  a  cer- 
tain place,  is  a  contempt  of  court  and  section  996  of  the  Penal 
Law  does  not  excuse  the  witness  from  such  testimony,  for  the 
statute  itself  provides  immunity.  People  ex  rel.  Fennell  v.  Wil~ 
mot,  127  Misc.  791,  217  N.  Y.  Supp.  477. 

0.  Miscellaneous  acts. 

A  juror  may  be  punished  for  contempt  of  court  where  it  appears 
that  during  the  trial  of  an  action  in  which  he  was  sitting  as  a 
juror,  he  sought  an  interview  with  the  plaintiff  and  improperly 
demanded  a  sum  of  money  to  influence  his  vote.  Matter  of  Werra, 
123  Misc.  788,  206  N.  Y.  Supp.  455,  affirmed  208  App.  Div.  856, 
204  N.  Y.  Supp.  957. 

Where  a  landlord  is  successful  in  summary  proceedings  because- 
he  alleges  that  in  good  faith  he  desires  the  premises  for  the  im- 
mediate use  of  himself  and  family,  and  this  allegation  is  false, 
the  landlord  may  be  punished  for  contempt  of  court.  Agatowski 
V.  Novinshy,  124  Misc.  305,  208  N.  Y.  Supp.  514. 

The  conduct  of  a  landlord  in  presenting  a  false  petition  in 
summary  proceedings  and  subsequently  supporting  it  by  false 
testimony  is  not  a  civil  contempt  within  the  meaning  of  section 
753  of  the  Judiciary  Law.  Gernhardt  v.  Boland,  125  Misc.  783,. 
211  N.  Y.  Supp.  877. 

An  order  predicated  upon  a  motion  to  punish  a  defendant  for 
contempt  of  court  for  submitting  a  false  affidavit  as  to  his  financial 
condition  in  opposition  to  the  plaintiff's  motion  for  summary 
judgment  under  rule  113  of  the  Rules  of  Civil  Practice,  should 
be  reversed,  however  improper  defendant's  conduct  may  have- 
10 
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been,  since  plaintiff's  remedy  neither  was  impeded  nor  Ms  rights 
prejudiced  by  defendant's  deliberate  misstatement  as  to  his 
financial  condition  which  was  immaterial  in  the  determination  of 
the  merits  of  plaintiff's  motion  for  summary  judgment.  The  Gold 
Sign  Co.  V.  Cosmas,  124  Misc.  877,  209  N.  Y.  Supp.  611. 

ARTICLE  IV. 

PROCEDURE  AND  PUNISHMENT  FOR  CIVIL  CONTEMPT. 

F.  Order  to  show  cause  or  waxrant  to  attach  offender. 

A  proceeding  to  punish  a  defendant  for  contempt  in  disobeying 
an  injunction  order  granted  in  a  civil  action  is  a  special  proceed- 
ing in  a  civil  action ;  and  where  a  proceeding  is  commenced  by  an 
order  to  show  cause  the  papers  should  be  entitled  in  the  action 
and  the  proceeding  is  usually  conducted  by  the  plaintiff's  attorney. 
Eastern  C.  8.  Co.  v.  B.  &  M.  P.  I.  U.,  200  App.  Div.  714,  193  N.  Y. 
Supp.  368. 

A  proceeding  to  adjudge  a  person  in  contempt  of  court  for 
failure  to  pay  final  alimony  may  be  initiated  by  an  order  to  show 
cause  or  the  issuance  of  a  warrant  of  attachment.  An  order  to 
show  cause  is  equivalent  to  a  notice  of  motion.  Robinson  v.  Rob- 
inson, 123  Misc.  80,  204  N.  Y.  Supp.  329,  affirmed,  209  App.  Div. 
896,  205  N.  Y.  Supp.  949. 

K.  Hearing  upon  return  of  warrant  or  order. 

A  judgment  debtor  does  not  have  the  right,  on  the  hearing 
before  a  referee,  to  refuse  to  answer  the  question  whether  he 
had  assigned  to  creditors  of  a  corporation  any  outstanding 
accounts  due  to  it,  and  as  to  what  the  assets  of  the  present  corpo- 
ration consisted,  on  the  ground  that  it  would  tend  to  incriminate 
him  and  expose  him  to  a  penalty,  since  the  acts  involved  in  the 
question  were  not  criminal  and  were  asked  as  to  corporate  transac- 
tions and  the  liability  for  punishment  for  contempt  is  not  liability 
to  a  penalty  within  the  meaning  of  section  355  of  the  Civil  Practice 
Act.  Cohen  v.  Goodman  d  Son,  Inc.,  205  App.  Div.  312,  199  N.  Y. 
Supp.  497,  appeal  dismissed,  236  N.  Y.  642. 

L.  Final  order. 
1.  Judiciary  Law,  §  770.    Final  order  directing  punishment;  exception. 

If  it  is  determined  that  the  accused  has  committed  the  offense  charged;  and  that 
it  was  calculated  to,  or  actually  did,  defeat,  impair,  impede,  or  prejudice  the  rights 
or  remedies  of  a  party  to  an  action  or  special  proceeding,  brought  in  the  court,  or 
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before  the  judge  or  referee ;  the  court,  judge,  or  'referee  must  make  a  final  order 
accordingly,  and  directing  that  he  be  punished  by  fine  or  imprisonment,  or  both,  sis 
the  nature  of  the  case  requires.  A  warrant  of  commitment  must  issue  accordingly, 
except  where  an  application  is  made  under  this  article  and  in  pursuance  of  section 
eleven  hundred  and  seventy-two  or  any  other  section  of  the  civil  practice  act  for  a 
final  order  directing  punishment  for  failure  to  pay  alimony  and/or  counsel  fees  pur- 
suant to  an  order  of  the  court  or  judge  in  an  action  for  divorce  or  separation  and  the 
husband  appear  and  satisfy  the  court  or  a  judge  before  whom  the  application  may 
be  pending  that  he  has  no  means  or  property  or  income  to  comply  with  the  terms  of 
the  order  at  the  time,  the  court  or  judge  may  in  its  or  his  discretion  deny  the  appli- 
cation to  punish  the  husband,  without  prejudice  to  the  wife's  rights  and  without 
prejudice  to  a  renewal  of  the  application  by  the  wife  upon  notice  and  after  proof 
that  the  financial  condition  of  the  husband  is  changed.  (Amended  by  Chapter  688, 
I^aws  of  1933.) 

Upon  a  motion  to  resettle  an  order  adjudging  one  guilty  of  con- 
tempt of  court,  a  question  cannot  generally  be  raised  which  was 
not  set  forth  as  a  ground  of  opposition  to  the  original  motion  to 
punish  for  contempt.  Conlon  v.  Kelly,  196  App.  Div.  405,  187 
N.  Y.  Supp.  846. 

In  a  civil  contempt  proceeding  to  punish  a  person  for  the  dis- 
obedience of  an  order  of  the  court,  the  final  order  should  recite 
that  the  contempt  "defeated,  impaired,  impeded  or  prejudiced" 
the  right  or  remedy  of  a  party,  but  it  need  not  recite  that  the 
contempt  was  wilful.  Eastern  C.  8.  Go.  v.  B.  S  M.  P.  I.  U.,  200 
App.  Div.  714,  193  N.  Y.  Supp.  368. 

A  party  disobeying  an  injunction  can  be  punished  for  civil  con- 
tempt, if  his  action  might  or  was  calculated  to  defeat,  impair, 
impede  or  prejudice  the  rights  of  a  party,  though  his  action  did 
not  in  fact  accomplish  that  result.  Ross  v.  Thousand  Island  Park 
Assoc,  203  App.  Div.  499,  196  N.  Y.  Supp.  811. 

M.  Punishment. 

Where  a  defendant  corporation  has  violated  an  injunction 
order,  it  may  be  fined  $100  for  contempt  of  court  and  the  court 
may  direct  this  sum  be  paid  to  the  plaintiff,  although  it  is  not 
shown  that  he  has  suffered  any  damage  as  a  result  of  the  violation 
of  the  injunction.  Ross  v.  Thousand  Island  Park  Assoc,  203  App. 
Div.  499, 196  N.  Y.  Supp.  811. 

In  an  action  of  replevin  where  the  defendant  failed  to  appear 
for  examination  before  trial  and  he  was  adjudicated  to  be  in  con- 
tempt of  court,  it  is  error  for  the  court  when  the  case  comes  on 
for  trial,  to  strike  out  the  defendant's  answer  on  the  ground  that 
he  is  in  contempt  and  to  proceed  as  upon  an  inquest.  Peters  v. 
Berkeley,  219  App.  Div.  261,  219  N.  Y.  Supp.  709. 
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Where  a  seller  of  a  business  covenants  not  to  engage  or  be 
connected  with,  a  similar  business  for  a  specified  time  within  a 
specified  territory  and  a  temporary  injunction  is  granted  in  order 
to  enjoin  a  violation  of  this  covenant,  if  such  order  is  disobeyed 
and  the  plaintiff  fails  to  prove  any  actual  damages  for  the  dis- 
obedience to  the  order,  the  court  is  empowered  by  section  773  of 
the  Judiciary  Law  to  impose  a  fine  not  exceeding  the  amount  of 
the  plaintiff's  costs  and  expenses  with  $250  in  addition  thereto. 
The  fact  that  the  contract  required  a  deposit  of  $1,000  as  security 
for  the  faithful  performance  of  the  contract,  which  on  violation  of 
the  contract  should  be  taken  as  liquidated  damages,  does  not 
justify  a  fine  of  $1,000.  Grand  Art  Flower  Co.,  Inc.  v.  Markovits, 
195  App.  Div.  387,  186  N.  Y.  Supp.  409. 

Where  an  application  is  made  to  punish  a  party  for  contempt 
of  court  and  he  appears  and  by  affidavit,  or  otherwise  offers  an 
explanation  or  excuse  for  his  alleged  failure  to  obey  the  mandate 
of  the  court,  it  is  for  the  court  to  determine  whether  he  has  in  fact 
disobeyed  the  judgment  or  order  and  if  disobedience  is  proved, 
whether  it  was  wilful  and  intentional,  and  whether  he  acted  in 
defiance  or  in  contempt  of  the  court.  Whether  the  disobedience 
was  wilful  is  a  question  which  is  largely  addressed  to  the  discre- 
tion of  the  presiding  justice.  While  the  presiding  justice  should 
not  and  cannot  disregard  the  absolute  provisions  of  the  law  be- 
cause of  his  merciful  or  kindly  disposition,  when  it  comes  to  the 
final  question  whether  the  party  shall  be  fined  or  imprisoned,  that 
rests  with  the  justice  at  Special  Term.  Thompson  v.  Thompson, 
197  App.  Div.  228,  188  N.  Y.  Supp.  785. 

It  has  been  thought  by  justices  in  the  Fourth  Department  of 
the  Appellate  Division  that  costs  in  a  criminal  contempt  proceed- 
ing in  a  civil  action  could  be  allowed  under  section  1492  of  the 
Civil  Practice  Act,  but  the  court  refused  to  allow  costs  in  view 
of  a  contradictory  decision  of  the  Court  of  Appeals.  Eastern 
C.  S.  Co.  V.  B.  &  M.  P.  I.  U.,  20  App.  Div.  714, 193  N.  Y.  Supp.  368. 

In  a  civil  contempt  proceeding  the  fine  is  to  indemnify  the  party 
injured  by  the  civil  contempt  and  is  paid  over  to  the  aggrieved 
party  under  the  direction  of  the  court.  In  case  no  loss  or  injury 
has  been  proved,  the  court  may  impose  a  fine  not  exceeding  the 
complainant's  costs  and  expenses  and  $250  in  addition,  to  be  paid 
to  the  complainant.  Eastern  C.  S.  Co.  v.  B.  S  M.  P.  I.  U.,  200  App. 
Div.  714,  193  N.  Y.  Supp.  368. 

As  the  contempt  with  which  the  individuals  are  charged  is  a 
civil  contempt  and  no  proof  of  damage  was  offered,  the  court  was 
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without  jurisdiction  to  impose  a  fine  of  over  $250  against  them, 
jointly  and  severally.  (Judiciary  Law  [Cons.  Laws,  ch.  30],  §  773; 
Socialistic  Co-op.  Pub.  Assn.  v.  Kuhn,  164  N.  Y.  473).  Geller  v. 
Flamount  Realty  Corp.,  260  N.  Y.  346. 

0.  Appeal. 

The  proper  practice  for  reviewing  an  order  in  either  a  civil 
or  a  criminal  contempt  proceeding  is  by  an  appeal  from  the  order. 
Eastern  8.  C.  Co.  v.  B.  &  M.  P.  I.  U.,  200  App.  Div.  714, 193  N.  Y. 
Supp.  368. 

Where  in  an  action  of  replevin  an  order  is  made  finding  the  de- 
fendant guilty  of  contempt  in  failing  to  appear  for  examination 
before  trial,  an  appeal  may  be  taken  directly  from  such  order. 
Peters  v.  Berkeley,  219  App.  Div.  261,  219  N.  Y.  Supp.  709. 


CORPORATIONS  * 

ARTICLE  I. 

Actions  by  or  against  coipoiations. 

B.  Action  by  foreign  corporation. 

1.  General  Corporation  Law,  §  22i3.     Action  by   foreign  corporation. 

C.  Action  against  foreign  corporation. 

1.  General  Corporation  Law,  §  224.     Action  against  foreign  corporation. 

2.  General  Corporation  Law,   §   225.     Action   against  foreign   corporation  by 

another  foreign  corporation  or  non-resident. 

3.  Action  by  resident  or  domestic  corporation. 

4.  Action  by  non-resident  or  foreign  corporation. 

5.  Refusal  of  courts  to  exercise  jurisdiction. 

6.  Interference  with  internal  affairs. 

7.  Acquisition  of  jurisdiction  by  service  of  process. 

D.  When  proof  of  corporate  existence  is  unnecessary. 

1.  Rules  of  Civil  Practice,  Rule  93.     Pleading  by  or  against  corporation. 

2.  Discussion  of  regulation. 

E.  Waiver  of  misnomer. 


ARTICLE  II. 
Judicial  supervision  of  a  corporation  and  of  the  officers  and  members  thereof. 

A.  Statutes. 

1.  General  Corporation  Law,  §  60.     Action  against  officers  of  corporation  for 

misconduct. 

2.  General  Corporation  Law,  §  61.     Who   may  bring   action. 

3.  General  Corporation  Law,  §  62.     Visitorial     power     over     corporation     not 

affected  by  this  article. 

B.  Action  by  attorney-general. 

C.  Action  by  creditor,  stockholder,  or  trustee. 

1.  Status  of  plaintiff. 

2.  Joinder  of  actions. 

3.  Parties. 

4.  Accounting  or  waste. 

6.  Prevention  of  threatened  alienation. 

7.  Receiver. 

8.  Complaint. 

9.  Counterclaims. 

D.  Actions  against  officers  by  corporation  or  receiver  or  trustee. 

ARTICLE  III. 

Supervision  of  election  of  officers. 

A.  General  Corporation  Law,  §  25.    Powers  of  supreme  court  respecting  elections. 

*  Tor  a  full  discussion  of  the  New  York  Corporation  Law,  see  Rosbrook  on  Corpora- 
tions, 3rd  Ed.  1926. 
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ARTICLE  IV. 
Change  of  name. 
A.  General  Corporation  Law,  §  40.     Change  of  name. 


B.  General  Corporation  Law,  §  61. 

C.  General  Corporation  Law,  §  62. 

D.  General  Corporation  Law,  §  63. 

E.  General  Corporation  Law,  §  41. 

F.  General  Corporation  Law,  §  42. 

proceeding. 
H.  Bight  to  change  name. 


Contents  of  petition.     (Repealed.) 

Notice  of  presentation  of  petition.      (Repealed.) 

Order   authorizing   change.      (Repealed.) 
Proceedings   heretofore   had. 

Substitution  of  new  name  in  pending  action  or 


ARTICLE  V. 
Sale  of  real  property. 


Sale,  mortgage  and  lease  of  real  prop- 


Right  to  sell  real  property. 

1.  Religioua  Corporations  Law,  §  12. 

erty  of  religious  corporations. 

2.  Membership  Corporations  Law,  §  21.     Purchase,  sale,  mortgage  and  lease 

of  real  property. 

Petition. 
Proceeding  to  mortgage,  lease  or  sell  real 


3.  General  Corporation  Law,  §  50. 

4.  General  Associations  Law,  §  8. 

estate. 

5.  General  Corporation  Law,  §  76. 
7.  Application  of  statute. 

C.  Authority  of  courts. 

E.  Notice  of  application. 

1.  General  Corporation  Law,  §  53. 

2.  General  Corporation  Law,  §  75. 

F.  Hearing  and  order. 

1.  General  Corporation  Law,  §  51. 

2.  General  Corporation  Law,  §  52. 


Practice  in  cases  not  herein  provided  for. 


Insolvent   corporation. 
Service  of  notices. 

Hearing  on  application. 

Order  to  soil,  mortgage  or  lease. 


ARTICLE  VI. 

Apipraisal  of  property  on  application  of  non-consenting  stockholders. 

A.  Stock  Corporation  Law,  §  21.     Rights  of  non-consenting  stockholders  of  the  corpo- 
ration on  voluntary  sale  of  franchise  and  property. 


ARTICLE  VII. 
Action  for  dissolution  and  to  enforce  liability  of  oflScers  and  stockholders. 


Action  by  judgment   creditor  for  seques- 


Action   to   dissolve   a   corporation. 
Who    may    bring    action    to    dissolve 


A.  Action  for  sequestration. 

1.  General  Corporation  Law,  §  70. 
tration. 

B.  Action  for  dissolution. 

1.  General  Corporation  Law,  §  71. 

2.  General  Corporation  Law,  §  72. 

corporation. 

3.  General  Corporation  Law,  §  81. 

C.  When  action  maintained  against  stockholders  or  officers. 

1.  General  Corporation  Law,  §  75.     Stockholders,     directors    and 

parties  in  actions  brought  by  creditor. 

2.  General  Corporation  Law,  §  76.    Proceedings  in  such  actions. 


Effect  of  this  article. 


officers    as 
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rj).  Judgment  and  its  provisions. 

1.  General  Corporation  Law,  §  77. 

2.  Greneral  Corporation  Law,  §  78. 

3.  General  Corporation  Law,  §  79. 

officers. 

4.  General  Corporation  Law,   §   80. 

copies  thereof. 


Distribution  of  property  of   corporation. 
Recovery  of  stock  subscriptions. 
Liability   of    stockholders,    directors   and 

Entry  of  judgment  and  filing  certified 


ARTICLE  VIII. 

Action  to  annul  a  corporation. 

-A.  General  Corporation  Law,  §  90.     Action  by  attorney-general  to  annul  corporation 


when  legislature  directs. 
B.  General  Corporation  Law,  §  91. 

by  leave  of  court. 
■O.  General  Corporation  Law,  §  92. 

D.  General  Corporation  Law,  §  94. 

E.  General  Corporation  Law,  §  96. 

F.  General  Corporation  Law,  §  9i5. 
'G.  General  Corporation  Law,  §  97.     Filing  and  publishing  judgment. 


Action  by   attorney-general  to   annul   corporation 

Notice   of   application    for   leave    of    court. 
Jury  trial. 
Final  judgment. 
Temporary  injunction. 


ARTICLE  IX. 
Voluntary  dissolution. 


100. 
177. 

101. 
102. 


-A.  Nature  of  proceeding. 

B.  Application  to  corporations. 

1.  General  Corporation  Law,  § 

2.  General  Corporation  Law,  § 
O.  When  proceeding  may  be  maintained. 

1.  General  Corporation  Law,  § 

2.  General  Corporation  Law,  § 

petition. 

3.  General  Corporation  Law,  §  103. 

D.  Petition. 

1.  General  Corporation  Law,  §  104. 

2.  General  Corporation  Law,  §  105. 

3.  General  Corporation  Law,  §  115. 

E.  Order  to  show  cause. 

1.  General  Corporation  Law,  §  176. 

2.  General  Corporation  Law,  §  106. 

solution. 

3.  General  Corporation  Law,  §  107. 

4.  General  Corporation  Law,  §  108. 

5.  General  Corporation  Law,  §  109. 

F.  Notice  to  Attorney-General. 
H.  Injunction. 

1.  General  Corporation  Law,  § 
I.  Hearing  and  decision. 

1.  General  Corporation  Law,  § 

2.  General  Corporation  Law,  § 

3.  General  Corporation  Law,  §  114. 

4.  General  Corporation  Law,  §  188 
J.  Final  order  and  effect  thereof. 

1.  General  Corporation  Law,  §  116. 
3.  Distribution  of  assets. 


AppUeation    of    article. 
Corporations  without   stockholders. 

Petition  for  voluntary  dissolution. 
Stockholders    may   require    directors    to 

Petition  in  ease  of  deadlock. 

Contents  of  petition  and  schedule. 
Affidavit  to  be   annexed   to   schedule. 
Amending   papers. 

Presentation  of  petition. 

Action  by  court  upon  petition  for  dis- 

Publication  of  order  to  show  cause. 
Service  of  order  to  show  cause. 
Entering  and  filing  order  and  papers. 


111.     Injunction. 


112. 
113. 


Referee. 

Hearing. 

Decision. 

TTse  of  original  papers  on  hearing. 

Application  for  order. 
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Appointment  of  receivers  of  prop- 


ARXICLE  X. 
Appointment  of  receiver. 

A.  Actions  in  which  receiver  may  be  appointed. 

1.  Generally. 

a.  General  Corporation  Law,   §  150. 
erty  of  corporations. 

2.  Sequestration  or  dissolution. 

a.  General  Corporation  Law,  §  74.    Receiver. 

aa.  General  Corporation  Law,  §  162.     Temporary  receiver. 

b.  General   Corporation  Law,   §   105.     Additional  powers   and   duties   of 

temporary  receiver, 
e.  General  Corporation  Law,  §  163.    Permanent  receiver. 

3.  Annulment  of  corporation.    General  Corporation  Law,  §  96.    Final  judgment.. 

a.  General  Corporation  Law,  §  93.     Receiver. 

4.  Supervision  of  corporation  or  officers. 

5.  Voluntary  dissolution. 

a.  General  Corporation  Law,  §  110. 

b.  General  Corporation  Law,  §  117. 

c.  General  Corporation  Law,  §  118. 

stockholder  as  receiver. 

d.  General  Corporation  Law,   §  119.     Certain  sales,  transfers  and  judg- 

ments void. 

e.  General  Corporation  Law,  §  173.     Omission  or  default  of  receivers. 

B.  Corporations  subject  to  receivership. 
I).  Qualifications  of  receiver. 

1-a.  Judiciary  Law,  §  251-a.     Coniidential  clerks  to  justices  of  supreme  court; 
not  to  be  appointed  referees,  receivers  or  commissioners. 


Temporary  receiver. 

Final  order. 

Appointment   of   director,   officer   or 


E.  Bond. 


1.  General  Corporation  Law,  §  153. 

2.  General  Corporation  Law,  §  234. 

3.  General  Corporation  Law,  §  154. 

4.  General  Corporation  law,  §  155. 


Security. 

Security  of  receiver. 

Removal  or  new  bond. 

Notice    to    sureties    upon    accounting.. 


ARTICLE  XI. 


Rights,  powers  and  duties  of  receivers. 

B.  General  Corporation  Law,  §  169.     General  powers  of  permanent  receivers. 
F.  General  Corporation  Law,  §  164.     Oath  of  receiver. 
Q.  Authority  of  one  or  more  receivers,  and  survivor. 


1.  General  Corporation  Law,  §  165. 

2.  General  Corporation  Law,  §  166. 

3.  General  Corporation  Law,  §  167. 
H.  Title  to  property. 

1.  General  Corporation  Law,  §  231. 

2.  General  Corporation  Law,  §  168. 

3.  General  Corporation  Law,  §  233. 

receiver. 

4.  General  Corporation  Law,  §  243. 
I.   Actions  by  or  against  receivers. 

J.  ProceedingB  to  discover  assets. 

L.  Appraisal  of  property  of  insolvent  corporation, 

Q.  Issuance  of  receiver's  certificates. 


Authority  of  single  receiver. 

Powers  and  rights  of  several  receivers.. 

Surviving  receivers. 


Receiver  trustee  of  property. 
Receivers'  title  to  property. 
Transfer    of    assets    of    corporation 


to 


Power  of  receiver  to  hold  real  property.. 
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B.  Sale  of  assets. 

1.  General  Corporation  Law,  §  171. 

money. 

2.  General  Corporation  Law,  §  246. 
U.  Employment  of  counsel. 

1.  General  Corporation  Law,  §  242. 
Y.  Betennination  of  creditors'  claims. 

1.  General  Corporation  Law,  §  174. 

creditors. 

2.  General  Corporation  Law,   §   175. 

receivers. 

3.  General  Corporation  Law,   §   176. 

receivers. 

4.  General  Corporation  Law,  §  177. 

meeting. 

5.  General  Corporation  Law,  §  178. 

6.  General  Corporation  Law,  §  179. 
W.  Distribution  of  assets. 

1.  General  Corporation  Law,  §'  256. 

contracts. 

2.  General  Corporation  Law,  §  257. 

tracts  and  pending  suits. 

3.  General  Corporation  Law,  §  258. 

4.  General  Corporation  Law,  §  181. 

5.  General  Corporation  Law,  §  180. 
'6.  General  Corporation  Law,  §  182. 

7.  General  Corporation  Law,  §  183. 
S.  General  Corporation  iLaw,  §  185. 
9.  General  Corporation  Law,  §  184. 

ceivers. 

10.  General  Corporation  Law,  §  186. 

dividend. 

11.  General  Corporation  Law,  §  187. 

dividend. 
X.  Accounting  of  receiver. 

1.  General  Corporation  Law,  |  172. 

accounts. 

2.  General  Corporation  Law,  §  248. 


Duty  of  receiver  to  convert  assets  into 

Duty  of  receiver  as  to  private  sales. 

Power  of  receiver  to  employ  counsel. 

Duty  of  receivers  to  give  notice  to 
Delivery  of  property  and  payment  to 
Penalty  for   concealing  property  from 

Duty    of    receivers    to     call    creditors' 

Proceedings  at  creditors'  meeting. 
Allowance  of  set-offs. 

Eefunding    consideration    of    subsisting 
Retention  of   funds   for   subsisting  con- 
Payment  of  debts  not  due. 
Order  of  payment  by  receivers. 
Payment  of  wages  by  receivers. 
Failure  to  file  claim  before  first  dividend. 
Final  dividend  by  receivers. 
Svirplus   to   stockholders. 
Disposition  of   moneys   retained  by   re- 
Duty     of     receivers     as     to     unclaimed 
Effect  of  failure  to  file  claim  before  final 

Duty    of    receivers    to    keep    and    file 
Duty  of  receiver  to  serve  copy  of  report 


upon  attorney-general  and  superintendent  of  banks. 


3.  General  Corporation  Law,  §  249. 

reports. 

4.  General  Corporation  Law,  §  161. 

5.  General  Corporation  Law,  §  188. 

6.  General  Corporation  Law,  §  189, 

7.  General  Corporation  Law,  §  190. 

8.  General  Corporation  Law,  §  271. 

9.  General  Corporation  Law,  §  272. 
T.  Compensation  of  receiver. 

1.  General  Corporation  Law,  §  255. 

missions  of  receiver. 

2.  General  Corporation  Law,  §  191. 

dissolution. 

3.  General  Corporation  Law,  §  192. 

tary  dissolution. 


Duty     of     certain     receivers     to     make 

Control  of  receivers  by  court. 
Final  accounting  by  receivers. 
Notice  of  final  accounting. 
Hearing   on  final   accounting. 
Reference  of  final  accounting. 
Further  accounting. 

Deduction  of  disbursements  and  corn- 
Commissions  of  receivers  in  voluntary 
Commissions  of  receivers  except  in  volun- 
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4.  This   heading   should   read   Civil   Practice   Act,    §    1547.     Commissions    of 

receiver. 
9.  When  and  how  allowed. 
Z.  Discharge  or  removal  of  receiver. 

1.  General  Corporation  Law,  §  156.     Application  by  attorney-general  for  re- 

moval of  receiver  and  to  close  receivership. 

2.  General  Corporation  Law,  §  154.     Eemoval  or  new  bond. 

3.  General  Corporation  Law,  §  273.     Removal  of  receiver. 

4.  General  Corporation  Law,  §  157.     Vacancy  in  receivership. 

5.  General  Corporation  Law,  §  158.    Resignation  by  receiver. 

ARTICLE  XII. 
Miscellaneous  matters  of  pcactice. 

A.  Application  of  statute. 

1.  General  Corporation  Law,  §  130.     Application  of  preceding  articles  to  cer- 
*  tain  corporations. 

B.  Duty  of  attorney-general  to  bring  action. 

1.  General  Corporation  Law,  §  134.     When  attorney-general  must  bring  cer- 
tain actions. 

C.  Intervention  of  creditors. 

1.  General  Corporation  Law,  §  133.    Proof  of  claims. 

D.  Injunction. 

1.  General  Corporation  Law,  §  73.     Temporary  injunction. 

2.  General  Corporation  Law,  §  96.     Final  judgment. 

3.  General  Corporation  Law,  §  95.     Temporary  injunction. 

4.  General  Corporation  Law,  §  132.     Creditors  may  be  enjoined. 

5.  General  Corporation  Law,  §  135.     Requisites   of  injunction  against   corpo- 

rations in  certain  cases. 

E.  HisceUaneons  practice  regulations. 

1.  General  Corporation  Law,  §  131.     Of&cers  and  agents  may  be  compelled  to 

testify. 

2.  General  Corporation  Law,  §  136.     Judicial  suspension  or  removal  of  officer 

of  corporation. 

3.  General  Corporation  Law,  §  222.    Application  of  certain  sections  to  foreign 

corporations. 

4.  General  Corporation  Law,  §  309.     Misnomer  not  available  in  action  against 

stockholder. 

5.  General  Corporation  Law,  §  137.  Service  of  papers  upon  attorney-general. 

6.  General  Corporation  Law,  §  138.  Venue  of  applications  to   the  court. 

7.  General  Corporation  Law,  §  139.  Venue  of   actions  brought  by   attorney- 

general  in  behalf  of  people. 


ARTICLE  I. 
ACTIONS  BY  OR  AGAINST  CORPORATIONS.* 

B.  Action  by  foreign  corporation. 
1.  General  Corporation  Law,  §  223.    Action  by  foreign  corporation. 

An  actiop  may  be  maintained  by  a  foreign  corporation,  in  like  manner,  and  subject 
to  the  same  regulations,  as  where  the  action  is  brought  by  a  domestic  corporation, 
except  as   otherwise  specially  prescribed  by  law.     But   a  foreign '  corporation  cannot 

*See  also  Rosbrook  on  Corporations  (3rd  Ed.,  1926),  pp.  702-710. 
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maintain  an  action,  founded  upon  an  act,  or  upon  a  liability  or  obligation,  express  or 
implied,  arising  out  of,  or  made  and  entered  into  in  consideration  of,  an  aet,  which  the 
laws  of  the  state  forbid  a  corporation  or  association  of  individuals  to  do,  without 
express  authority  of  law.  This  section  does  not  affect  the  validity  of  a  meeting  of  the- 
stockholders  or  directors  of  a  foreign  corporation,  held  within  the  state,  where  such 
a  meeting  is  authorized  by  the  laws  of  the  state,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  an  aet,  done  at  such  meeting,  which  is  not  in 
conflict  with  the  same  laws,  or  the  laws  of  the  state.  (Formerly  General  Corporation- 
Law,  §  45,  renumbered  by  Chapter  650,  Laws  of  1929.) 

Article  XIII  of  the  General  Corporation  Law  §  210  through 
225  contains  now  the  provisions  pertaining  to  the  certificate  of 
authority  of  a  foreign  corporation  and  the  service  of  process  upon 
such  corporation,  enacted  by  Chapter  650,  Laws  of  1929,  replac- 
ing provisions  formerly  found  in  the  Stock  Corporation  Law. 

Section  15  of  the  General  Corporation  Law  was  renumbered  as- 
section  210  by  Chapter  650,  Laws  of  1929. 

The  power  of  the  state  to  exclude  a  foreign  corporation  from 
doing  business  in  this  state  is  subject  to  the  limitation  that  free- 
dom of  interstate  commerce  is  not  to  be  impaired,  and  section  15* 
(now  section  210)  of  the  General  Corporation  Law  must  be  con- 
strued in  subordination  to  that  principle.  Pittsburg  &  Shawmut 
Coal  Co.  V.  State  of  New  Torh,  118  Misc.  50,  192  N.  Y.  Supp.  310. 

The  provisions  of  section  210  of  the  General  Corporation  Law 
cannot  be  taken  literally.  A  foreign  corporation  may  transact 
some  kinds  of  business  within  the  state  without  procuring  a  certifi- 
cate or  submitting  to  control.  If  its  business  be  interstate,  it  is 
beyond  state  interference.  Inter.  Fuel  S  Iron  Corp.  v.  Bonner 
Steel  Co.,  242  N.  Y.  224,  reversing  214  App.  Div.  810. 

As  a  foreign  corporation  has  the  right  without  interference  by 
the  state  to  conduct  interstate  commerce,  which  undoubtedly  in- 
cludes the  selling  of  goods  in  this  state,  the  courts  must  avoid 
such  an  application  of  the  provisions  of  section  210  of  the  General 
Corporation  Law  to  the  facts  as  to  amount  to  an  unlawful  inter- 
ference with  interstate  commerce.  The  statute  must  be  construed,, 
if  fairly  possible,  so  as  to  avoid,  not  only  the  conclusion  that  it  is 
unconstitutional,  but  also  grave  doubts  upon  that  score.  Inter. 
Fuel  &  Iron  Co.  v.  Donner  Steel  Co.,  242  N.  Y.  224,  reversing  214 
App.  Div.  810. 

A  claim  of  a  foreign  corporation  for  damages  in  connection 
with  a  contract  entered  into  by  it  to  construct  a  state  highway 
may  be  dismissed  where  it  appears  that  the  corporation  has  not 
complied  with  the   requirements   of  section  15   of  the   General 


COEPOEATIONS,  157 

Corporation  Law.    Amos  D.  Bridges,  Sons,  Inc.  v.  State  of  New 
York,  231  N.  T.  532. 

The  phrase  "doing  business  in  this  state"  implies  such  a  con- 
tinuity of  corporate  activity  as  is  evidenced  by  the  investment  of 
capital  mth  the  state,  with  the  maintenance  of  an  office  for  the 
transaction  of  business  and  such  other  incidental  circumstances 
which  attest  the  corporate  intent  to  avail  itself  of  the  privileges 
to  conduct  a  business.  Eatonton  Cotton  Mills,  Inc.  v.  Goodyear 
T.  &  B.  Co.,  124  Misc.  211,  208  N.  Y.  Supp.  218,  affirmed  212  App. 
Div.  885,  208  N.  Y.  Supp.  857. 

Merely  soliciting  orders  in  this  state  through  a  selling  agent, 
who  invariably  sends  them  out  of  the  state  for  approval  and 
acceptance  by  the  home  office  of  the  foreign  corporation,  does  not 
constitute  doing  business  within  the  state.  Schwars  v.  Sargent, 
197  N.  Y.  Supp.  216. 

The  failure  of  a  complaint  to  allege  a  compliance  with  the 
provisions  of  subdivision  1  of  section  110  of  the  Stock  Corpora- 
tion Law  of  1923  warrants  the  dismissal  of  an  action  by  a  foreign 
stock  corporation,  doing  business  in  this  state,  other  than  a 
moneyed  corporation,  to  recover  upon  any  contract  made  by  it 
within  the  state.  However,  if  the  complaint  does  not  show  upon 
its  face  that  the  plaintiff  is  a  foreign  stock  corporation  or  that 
it  was  doing  business  within  the  state,  or  that  the  contract  in 
question  was  made  here,  the  pleading  cannot  be  dismissed  upon 
motion  for  failure  to  allege  the  procurement  of  a  required  certifi- 
cate. That  defense,  to  be  available,  must  be  raised  by  answer. 
Spiegel,  May,  Stern  Co.  v.  Mitchell,  125  Misc.  604,  111  N.  Y. 
Supp.  495. 

It  is  not  required  of  a  foreign  corporation  that  it  file  a  certificate 
as  a  prerequisite  to  the  doing  of  a  single  act  of  business  such  as 
the  filing  of  a  lien.  N.  Y.  Terra-Cotta  Co.  v.  Williams,  102  App. 
Div.  1. 

The  intent  of  the  legislature  in  enacting  section  181  of  the  Tax 
Law  was  that  a  foreign  corporation  should  be  liable  for  a  tax  re- 
gardless of  whether  the  corporation  obtained  the  certificate  pro- 
vided in  section  110  of  the  Stock  Corporation  Law  (now  section 
210  of  the  General  Corporation  Law).  The  only  direct  penalty 
for  a  disregard  of  the  provisions  of  the  statute  last  cited  is  a 
disability  to  sue  (Mahar  v.  Harrington  Park  Villa  Sites,  204  N.  Y. 
231).  People  v.  Tropical  Fruit  Corporation,  223  App.  Div.  864; 
228  N.  Y.  Supp.  189,  affirmed  252  N.  Y.  605. 
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0.  Action  against  foreign  corporation.* 

1.  General  Corporation  Law,  §  224.    Action  against  foreign  corporation. 

An  action  against  a  foreign  corporation  may  be  maintained  by  a  resident  of  the 
state,  or  by  a  domestic  corporation,  for  any  cause  of  action.  (Formerly  General  Cor- 
poration Law,  §  46,  renumbered  by  Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  225.    Action  against  foreign  corporation 

by  another  foreign  corporation  or  non-resident. 

An  action  against  a  foreign  corporation  may  be  maintained  by  another  foregui  cor- 
poration, or  by  a  non-resident,  in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the  breach  of  a  contract 
made  within  the  state,  or  relating  to  property  situated  within  the  state,  at  the  time 
of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within  the  state,  or  a  chattel, 
which  is  replevied  within  the  state. 

3.  Where  the  cause  of  action  arose  within  the  state,  except  where  the  object  of  the 
action  is  to  affect  the  title  to  real  property  situated  without  the  state. 

4.  Where  a  foreign  corporation  is  doing  business  within  this  state. 

Within  the  meaning  of  this  section,  a  foreign  corporation  shall  not  include  a  corpo- 
ration located  in  this  state  and  created  by  or  under  the  laws  of  the  United  States. 
(Formerly  General  Corporation  Law,  §  47,  renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  Action  by  resident  or  domestic  corporation. 

An  action  may  be  maintained  by  a  resident  of  this  state  against 
a  foreign  corporation  for  any  cause  of  action.  Gregonis  v.  Phila- 
delphia <&  Reading  Co.,  235  N.  Y.  152. 

The  courts  of  this  state,  in  their  discretion,  may  decline  to  hear 
an  action  by  a  non-resident  against  a  foreign  corporation  for  a 
tort  arising  in  a  foreign  state;  but  they  have  no  power  to  refuse 
jurisdiction  of  an  action  by  a  resident.  Gregonis  v.  Philadelphia 
S  Reading  Co.,  235  N.  Y.  152. 

A  county  cou^t  is  without  jurisdiction  of  a  foreign  corporation 
doing  business  in  this  state  although  its  principal  place  of  busi- 
ness and  its  plant  may  be  located  in  the  county.  The  county  court 
by  sections  67  and  68,  of  the  Civil  Practice  Act  was  limited  in  its 
jurisdiction  to  residents  of  the  county  and  domestic  corporations 
or  joint  stock  corporations  whose  principal  place  of  business  or 
any  part  of  its  plant  is  located  within  the  county.  Neither  failure 
to  appear  nor  the  entry  of  a  default  judgment  may  estop  defend- 
ant foreign  corporation  from  moving  to  set  aside  the  judgment 
inasmuch  as  a  lack  of  jurisdiction  cannot  be  waived  where  the 
court  cannot  under  any  circumstances  acquire  jurisdiction. 
Wachtel  v.  Diamond  State  Engineering  Corp.,  215  App.  Div.  15, 
213  N.  Y.  Supp.  77. 

*  See  also  Bosbrook  on  Corporations  (3rd  Ed.,  1926),  pp.  711-724. 
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By  the  provisions  of  section  224  of  the  General  Corporation 
Law  a  resident  of  this  state  may  maintain  an  action  against  a 
foreign  corporation  for  any  cause  of  action.  Ball  v.  Yusen,  142 
Misc.  201;  affirmed  (Appellate  Term)  143  Misc.  243;  256  N.  Y.. 
Supp.  298. 

Foreign  corporations  not  doing  business  in  this  state  are  not 
now  generally  subject  to  the  jurisdiction  of  our  courts  but  must 
have  so  acted  as  to  have  subjected  themselves  to  the  jurisdiction 
of  the  state  to  be  subject  to  the  service  of  process.  Gaboury  v.. 
Central  Vermont  By.  Co.,  250  N.  Y.  233. 

4.  Action  by  non-resident  or  foreign  corporation. 

Sections  46  and  47  (now  224  and  225)  of  the  General  Corpora- 
tion Law  concern  jurisdiction  over  the  subject-matter,  and  in 
actions  between  foreign  parties  plaintiff  and  a  foreign  corporation 
defendant,  jurisdiction  is  either  not  conferred  upon  or  expressly 
denied  to  our  courts,  unless  the  foreign  corporation  is  "doing 
business  in  this  state,"  and  if  that  fact  be  absent,  jurisdiction 
cannot  be  conferred  even  by  consent  of  the  defendants.  Davis  v.. 
Kessler  &  Co.,  118  Misc.  292,  194  N.  Y.  Supp.  9. 

Where  a  contract  is  made  outside  of  the  state  of  New  York 
and  the  defendant,  a  foreign  corporation,  is  not  doing  business 
within  the  state,  an  action  cannot  be  maintained  against  it  in  this 
state  by  a  non-resident.  Davis  v.  Kessler  S  Co.,  Inc.,  118  Misc. 
292,  194  N.  Y.  Supp.  9. 

A  foreign  corporation,  doing  business  in  this  state,  may  main- 
tain an  action  in  the  courts  of  this  state  against  another  foreign 
corporation,  under  subdivision  4  of  section  47  (now  225)  of  the 
General  Corporation  Law.  Bisbee  Linseed  Co.  v.  Fireman's  Fund 
Ins.  Co.,  128  Misc.  851,  220  N.  Y.  Supp.  309. 

The  courts  of  this  state  have  jurisdiction  of  an  action  brought 
by  a  Delaware  corporation  against  a  foreign  insurance  corpora- 
tion doing  business  in  this  state,  for  a  loss  sustained  by  the  plain- 
tiff in  the  state  of  Pennsylvania.  Bishee  Linseed  Co.  v.  Fireman's- 
Fund  Ins.  Co.,  128  Misc.  851,  220  N.  Y.  Supp.  309. 

A  resident  of  this  state  who  holds  an  assignment  from  a  foreign 
corporation  of  a  cause  of  action  against  a  foreign  corporation, 
which  assignment  has  been  rdade  to  enable  the  resident  to  bring- 
action  in  this  state,  may  maintain  an  action  in  the  courts  of  this 
state  although  the  assignor  could  not  have  brought  the  action. 
McCauley  v.  Georgia  Railroad  Bank,  239  N.  Y.  514,  affirming  209^ 
App.  Div.  886. 
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Where  a  contract  on  which  an  action  is  brought  by  a  non-resident 
against  a  foreign  corporation  was  executed  in  this  state,  the  fact 
that  it  contained  a  clause  that  it  should  be  considered  and  held 
as  one  duly  made  and  executed  in  London,  England,  will  not  bar 
the  courts  of  this  state  of  jurisdiction.  8tagg  v.  British  Con- 
trolled Oilfields,  Ltd.,  117  Misc.  474,  192  N.  Y.  Supp.  596. 

The  Municipal  Court  of  the  City  of  New  York  has  no  jurisdic- 
tion of  an  action  by  a  Virginia  corporation  against  a  Georgia 
corporation  to  enforce  a  judgment  of  the  justice's  court  of  the 
city  of  Richmond  rendered  in  an  action  which  did  not  relate  to  a 
contract  made  within  the  state  of  New  York,  or  property  situated 
here,  and  neither  corporation  is  doing  business  within  this  state. 
Joseph  M.  Baker  Co.  v.  Southern  Express  Co.,  199  N.  Y.  Supp.  542. 

In  an  action  against  a  foreign  corporation  to  recover  damages 
for  the  breach  of  a  London  contract  for  the  sale  and  delivery  of 
steel  rails  in  Baltimore,  payable  in  New  York  on  presentation  of 
the  shipment  documents,  it  may  be  fairly  stated  that  the  cause  of 
action  for  breach  of  the  contract  arose  in  New  York  and  is  main- 
tainable under  subdivision  3  of  section  47  (now  225)  of  the  Gen- 
eral Corporation  Law.  Foster  Co.,  Inc.  v.  Koppell  Industrial  0. 
S  Equipment  Co.,  Vll  Misc.  51,  215  N.  Y.  Supp.  214. 

It  is  inferable  from  the  fact  that  a  foreign  corporation  pro- 
cured a  license  to  do  business  in  this  state,  that  it  is  acting  under 
such  license.  Foster  Co.,  Inc.  v.  Koppell  Industrial  C.  &  Equip- 
ment Co.,  Vll  Misc.  51,  215  N.  Y.  Supp.  214. 

Where  it  appears  that  a  certificate  has  been  issued  by  the  secre- 
tary of  state  authorizing  a  foreign  corporation  to  do  business  in 
this  state,  it  may  be  assumed  that  such  corporation  is  doing  busi- 
ness within  the  state  at  the  time  of  the  commencement  of  an  action 
against  it  seven  months  later.  Bloom  v.  Wrought  Iron  Novelty 
Corporation,  128  Misc.  460,  219  N.  Y.  Supp.  92. 

A  warrant  of  attachment  granted  in  an  action  by  a  foreign 
corporation  not  doing  business  in  this  state,  against  another 
foreign  corporation,  will  be  vacated  where  the  original  moving 
papers  do  not  state  facts  showing  that  the  contract  on  which  the 
cause  of  action  was  based  was  made  in  this  state,  for  a  foreign 
corporation  does  not  have  the  right,  under  section  47  (now  225) 
of  the  General  Corporation  Law,  to  maintain  an  action  against 
another  foreign  corporation  on  a  contract  not  made  here,  where 
it  is  not  doing  business  in  this  state.  The  fact  that  on  the  motion 
to  vacate  the  attachment  it  was  shown  that  the  contract  was 
actually  made  in  this  state  does  not  aid  the  attachment,  which 
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must  depend  for  its  validity  upon  the  original  moving  papers. 
Gano-Moore  Coal  Mining  Company  v.  W.  E.  Deegans  Coal  Co., 
214  App.  Div.  634,  213  N.  Y.  Supp.  54. 

A  foreign  corporation,  domiciled  in  and  maintaining  its, prin- 
cipal oflEice  and  manufacturing  plant  in  a  foreign  state,  which  did 
not  have  a  permit  to  do  business  within  the  state  of  New  York, 
and  which  sold  its  product  at  wholesale,  at  the  place  of  its  domicile 
and  not  elsewhere,  to  dealers  located  in  different  localities  who  are 
not  its  agents  but  maintain  their  own  salesrooms  for  the  purpose 
of  selling,  the  corporation  retaining,  after  payment  by  the  dealer, 
no  interest  in  or  control  over  its  products  in  any  way,  and  which, 
though  it  maintained  representatives  in  this  state  to  look  after  its 
interests  and  its  export  business,  gave  them  no  power  to  negotiate 
sales  or  to  collect  money  for  sales  made,  was  not  doing  business 
within  this  state  in  such  sense  as  to  subject  it  to  the  jurisdiction 
of  the  courts  within  the  meaning  of  subdivision  4  of  section  47 
(now  225).  Holser  v.  Dodge  Bros.,  233  N.  Y.  216,  reversing  199 
App.  Div.  911,  190  Supp.  931. 

At  common  law,  actions  against  foreign  corporations  could  be 
maintained  if  personal  service  was  obtained  in  this  state  {Mc- 
Cormick  v.  Pennsylvania  Central  R.  R.  Co.,  49  N.  Y.  303 ;  Robinson 
V.  Oceanic  Steam  Navigation  Co.,  112  id.  315,  321) ;  and  it  was  and 
is  discretionary  with  the  Supreme  Court  whether  it  would  or  will 
entertain  actions  brought  by  non-residents  against  foreign  corpo- 
rations. {Gregonis  v.  P.  &  R.  Coal  and  Iron  Co.,  235  N.  Y.  152; 
Murnan  v.  Wabash  R.  Co.,  246  id.  244.)  Our  present  statute  (Gen. 
Corp.  Law,  section  225,  subd.  4)  appears  to  contemplate  that  an 
action  by  a  non-resident  against  a  foreign  corporation  may  be 
maintained  as  a  matter  of  right  only  while  the  foreign  corpora- 
tion is  doing  business  in  this  state,  and  not  thereafter.  The 
statute  does  not  negative  the  inherent  power  of  the  court,  how- 
ever, to  entertain  such  an  action.  And  the  Court  of  Appeals  in 
a  recent  case  indicated,  in  holding  invalid  the  service  of  a  sum- 
mons by  a  non-resident  on  a  foreign  corporation  in  receivership, 
that  there  might  be  special  circumstances  that  would  require  a 
foreign  corporation  not  doing  business  here  to  submit  to  our 
jurisdiction.  {Gaboury  v.  Central  Vermont  Railway  Co.,  250  N. 
Y.  233).    Simons  v.  Inecto,  Inc.,  242  App.  Div.  275. 

5.  Refusal  of  courts  to  exercise  jurisdiction. 

In  the  absence  of  some  convincing  reason  for  so  ruling  the 
courts  should  not  decline  the  jurisdiction  of  an  action  which  they 
11 
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have  power  to  hear.  Stagg  v.  British  Controlled  Oilfields,  Ltd., 
117  Misc.  474,  192  N.  Y.  Supp.  596. 

Where  the  plaintiff  was  a  resident  of  California  and  the  defend- 
ant a  Delaware  corporation  which  had  filed  with  the  secretary  of 
the  state  of  New  York  its  certificate  surrendering  its  authority  to 
do  business  here  pursuant  to  section  216  of  the  General  Corpora- 
tion Law  prior  to  the  commencment  in  this  state  of  an  action  in 
negligence,  a  similar  action  having  been  instituted  in  the  state  of 
Delaware  the  courts  of  this  state  will  not  resort  to  their  common 
law  jurisdiction  in  the  presence  of  a  statute  laying  down  a  gen- 
eral rule  otherwise.    Simons  v.  Inecto,  Inc.,  242  App.  Div.  275. 

Although  under  section  536  of  the  Real  Property  Law  the  courts 
of  this  state  may  have  jurisdiction  in  an  action  for  damages  to 
real  property  without  the  state,  the  courts  will  refuse  jurisdic- 
tion where  the  remedy  sought  is  a  special  statutory  remedy  in 
accordance  with  the  statutes  of  the  state  where  the  property  is 
situated.  Consolidated  Coppermines  Corporation  v.  Nevada  Con- 
solidated Copper  Co.,  127  Misc.  71,  215  N.  Y.  Supp.  265. 

6.  Interference  with  internal  affairs. 

Courts  of  this  state  will  not  take  jurisdiction  ordinarily  to 
regulate  the  internal  affairs  of  a  foreign  corporation.  Cohn  v. 
MisMoff  Costello  Co.,  256  N.  Y.  102. 

7.  Acqtdsition  of  jurisdiction  by  service  of  process.* 

Service  of  summons  on  a  foreign  corporation  cannot  be  made 
in  this  state  on  an  officer  temporarily  here,  if  it  is  not  doing  busi- 
ness in  the  state.  Clift  <&  Goodrich,  Inc.  v.  Collier  Mills,  204 
App.  Div.  539,  198  N.  Y.  Supp.  407. 

When  the  defendant  is  a  foreign  corporation  which  has  never 
engaged  in  business  in  this  state,  process  cannot  be  served  upon 
it  by  service  upon  one  of  its  directors  who  is  temporarily  within 
the  state.  Laing  v.  The  Bristol  Brass  Corp.,  198  App.  Div.  325, 
190  N.  Y.  Supp.  433. 

The  service  of  the  summons  and  complaint  in  an  action  against 
a  foreign  corporation,  not  authorized  to  do  business  here,  will  be 
set  aside  on  the  ground  that  the  corporation  was  not  doing  busi- 
ness here  at  the  time  the  service  was  made  on  a  director  thereof. 
The  Fair  Waist  S  Dress  Co.  v.  Feibelman's  Inc.,  126  Misc.  236, 
213  N.  Y.  Supp.  193. 

*  See  also  Eosbrook  on  Corporations  (3rd  Ed.,  1926),  pp.  724^741. 
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The  law  is  well  settled  that  a  foreign  corporation  may  not  be 
served  with  process  merely  by  service  upon  an  officer  or  agent 
of  the  corporation  temporarily  within  the  state,  unless  the  cor- 
poration at  the  time  is  transacting  business  in  the  state.  Bogert 
S  Hopper,  Inc.  v.  Wilder  Manufacturing  Co.,  197  App.  Div.  773, 
189  N.  Y.  Supp.  444. 

In  an  action  against  a  foreign  corporation,  the  service  of  a  sum- 
mons on  a  director,  not  an  officer,  while  temporarily  within  the 
state,  will  be  set  aside  where  it  appears  that  the  cause  of  action 
did  not  arise  within  the  state,  and  that  the  defendant  was  not 
doing  business  within  the  state,  and  had  no  property  here. 
Sullivan  v.  Firth  &  Foster  Co.,  199  App.  Div.  99,  191  N.  Y. 
Supp.  246. 

A  motion  wUl  be  granted  to  vacate  a  judgment  against  a  cor- 
poration upon  the  ground  that  it  was  rendered  without  legal 
service  of  a  summons,  where  it  appears  conclusively  from  the 
testimony  of  the  defendant's  president,  who  was  not  cross- 
examined  or  contradicted,  that  the  defendant  is  an  Oklahoma 
corporation  and  is  engaged  in  business  in  that  state  and  is  not 
doing  business  in  this  state.  Caron  v.  Seidenbacks,  123  Misc.  34, 
207  N.  Y.  Supp.  180. 

Section  229  of  the  Civil  Practice  Act,  if  literally  read,  is  broad 
enough  to  give  the  court  jurisdiction  in  every  case  where  the 
officers  of  a  foreign  corporation  specified  in  the  section  can  be 
personally  served  with  process,  but  the  Supreme  Court  of  the 
United  States  has  held  that  the  courts  of  one  state  may  not,  with- 
out violating  the  due  process  of  law  clause  of  the  United  States 
Constitution,  Fourteenth  Amendment,  render  a  money  judgment 
against  a  corporation  organized  under  the  laws  of  another  state, 
upon  service  on  a  resident  director  where  the  corporation  has  not 
come  into  the  former  state  for  the  purpose  of  doing  business 
therein,  and  has  done  no  business  therein  and  has  no  property 
therein,  and  no  qualified  agent  therein  upon  whom  process  may 
be  served.  The  Court  of  Appeals  has,  in  recent  years,  followed 
the  rule  enunciated  in  the  United  States  Supreme  Court.  National 
Furniture  Co.  v.  Spiegelman  &  Co.,  Inc.,  116  Misc.  53,  189  N.  Y. 
Supp.  449,  affirmed  198  App.  Div.  672,  190  N.  Y.  Supp.  831. 

In  an  action  commenced  prior  to  October  1,  1923,  jurisdiction 
of  a  foreign  corporation  doing  business  within  the  state  of  New 
York  may  be  obtained  by  the  personal  service  of  a  summons  upon 
a  grand  director  of  such  corporation,  which  has  designated  no 
one  to  accept  service  within  the  state  and  which  is  composed 
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of  nine  members,  each  residing  in  a  different  state,  four  of  whom 
are  designated  as  grand  officers  and  five  as  grand  directors.  Bruce 
Lodge,  Inc.  v.  Sub-Committee  of  Management,  208  App.  Div.  100, 
203  N.  Y.  Supp.  140. 

The  service  of  a  summons  upon  the  defendant,  a  foreign  cor- 
poration, will  be  set  aside  on  the  ground  that  it  was  not  doing 
business  here  at  the  time  the  service  was  made  upon  a  director, 
who  was  temporarily  in  this  state  on  business  not  connected  with 
the  defendant,  since  it  appears  that  since  1914  the  defendant  has 
not  transacted  any  business  in  this  state,  and  that  its  only  interests 
in  the  state  are  in  the  ownership  of  stock  in  a  New  York  cor- 
poration. Owning  stock  does  not  constitute  doing  business  in 
this  state.  Lilienblum  v.  Wissotshy,  213  App.  Div.  18,  209 
N.  Y.  Supp.  704. 

Whether  a  foreign  corporation  is  doing  business  in  this  state 
and  is  subject  to  the  jurisdiction  of  our  courts  is  largely  a  ques- 
tion of  fact  to  be  determined  by  the  court  under  the  particular 
circumstances  of  each  case.  Buying  is  doing  business  just  as 
much  as  selling.  If  the  foreign  corporation  is  within  the  state 
with  a  fair  measure  of  permanence  and  continuity  in  its  business 
operations,  it  is  within  the  jurisdiction  of  our  courts.  National 
Furniture  Co.  v.  Spiegelman  S  Co.,  Inc.,  198  App.  Div.  672,  190 
N.  Y.  Supp.  831. 

The  determination  of  whether  a  foreign  corporation  is  or  is 
not  doing  business  sufficient  to  give  our  courts  jurisdiction  of  a 
■cause  of  action  against  it,  or  to  make  it  subject  to  service  of  our 
process  in  this  state,  must  be  decided  on  the  particular  facts  of 
each  case  after  a  complete  view  of  the  entire  circumstances.  It 
cannot  be  concluded  in  every  case  that  the  absence  of  stated  signs 
or  indicata  require  a  finding  that  it  is  not  so  conducting  business 
within  the  state.  Heer  S  Co.,  Ltd.  v.  Rose  Bros.  Co.,  120  Misc. 
723,  200  N.  Y.  Supp.  397. 

Precedents  are  not  of  primary  importance  in  determining 
^whether  a  foreign  corporation  is  doing  business  in  this  state,  for 
each  case  must  be  determined  on  the  facts  of  that  particular  case. 
Rotherberg  v.  Western  Pacific  Railroad  Co.,  206  App.  Div.  52, 
200  N.  Y.  Supp.  428. 

The  test  which  determines  whether  a  foreign  corporation  is  or 
is  not  doing  business  in  this  state  is  said  to  be  "are  its  activities 
Avithin  the  state  casual  and  occasional,  or  are  they  systematic 
and  regular."    If  the  former,  it  is  not;  but,  if  the  latter,  it  is 
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doing  business  within  the  state.     Cunningham  v.  MelUn's  Food 
Co.,  121  Misc.  353,  201  N.  Y.  Supp.  17. 

The  test  as  to  whether  a  corporation  is  doing  business  in  this 
state  to  a  degree  that  will  sustain  the  service  of  process  upon 
it  through  an  employee,  is  whether  the  individual  served  is 
engaged  in  activities  on  its  behalf  by  way  of  doing  business  that 
are  distinguished  from  merely  casual.  Jones  v.  Stefco  Steel  Co., 
125  Misc.  316,  209  N.  Y.  Supp.  552. 

The  extent  to  which  a  corporation  must  do  business  in  this  state, 
in  order  to  justify  service  of  process  upon  its  representatives  is 
not  clearly  defined  but  it  must  be  some  substantial  part  of  its 
main  business.    Holser  v.  Dodge  Bros.,  233  N.  Y.  216. 

The  fact  that  a  foreign  corporation  has  a  general  agent  here 
operating  under  a  general  power  of  attorney  which  authorizes 
him  to  enforce,  defend,  answer  or  oppose  all  actions,  does  not 
make  such  foreign  corporation  subject  to  service  in  this  state  on 
the  ground  that  the  agent  was  one  on  whom  process  might  be 
served.  Ultramar  Co.  v.  Minerals  Separation,  126  Misc.  208,  212 
N.  Y.  Supp.  245. 

Where  a  foreign  corporation  never  transacted  business  in  the 
state  of  New  York  and  it  appears  that  there  was  a  studied  effort 
and  intent  on  its  part  to  keep  without  the  jurisdiction  of  the  state, 
the  service  of  a  summons  upon  an  officer  thereof,  who  resides 
within  the  state  for  his  own  convenience  will  be  set  aside.  Hulick 
V.  Parent  Petroleum  Corporation  of  America,  198  App.  Div.  359, 
190  N.  Y.  Supp.  377. 

In  order  that  jurisdiction  may  be  obtained  where  a  foreign  cor- 
poration is  a  party  it  is  necessary  that  it  either  have  property 
within  the  state  or  that  it  be  doing  business  in  this  state  and  that 
the  process  be  served  on  an  officer  of  the  corporation,  but,  if  such 
service  cannot  be  made,  then  service  may  be  made  on  the  person 
designated  for  the  purpose  as  provided  in  section  16  (now  211) 
of  the  General  Corporation  Law,  and  if  there  is  no  person  desig- 
nated, on  the  cashier,  director  or  managing  agent  of  the  corpora- 
tion within  the  state.  As  to  what  constitutes  doing  business  in 
the  state,  each  case  must  depend  on  its  own  facts  to  show  that 
this  essential  requirement  of  jurisdiction  exists.  There  is  no  pre- 
cise test  of  the  nature  or  extent  of  the  business  that  must  be 
done.  All  that  is  requisite  is  that  enough  be  done  to  enable  the 
court  to  say  that  the  corporation  is  within  the  jurisdiction. 
Cochran  Box  &  Mfg.  Co.,  Inc.  v.  Monroe  Binder  B.  Co.,  197  App. 
Div.  221,  188  N.  Y.  Supp.  697,  affirmed  232  N.  Y.  503. 
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There  is  no  precise  test  of  the  nature  or  extent  of  the  business 
that  must  be  done.  The  question  must  largely  be  decided  by  the 
particular  facts  in  each  case.  Stockton  v.  Goodyear  Tire  &  Rubber 
Co.,  124  Misc.  213,  208  N.  Y.  Supp.  209. 

The  service  of  a  summons  on  a  foreign  corporation  should  be 
set  aside  where  it  appears  that  the  person  served  was  not  a 
director  or  officer  of  the  corporation  or  a  managing  agent  or 
cashier  thereof,  though  he  from  time  to  time  performed  special 
services  for  it,  but  was  the  general  manager  of  another  corpora- 
tion, whose  stockholders  were  the  same  as  those  of  the  defendant 
corporation.  Stollman  v.  Olmstead,  203  App.  Div.  476,  196 
N.  Y.  Supp.  689. 

A  foreign  corporation  is  doing  business  in  this  state  to  a  degree 
sufficient  to  justify  the  service  of  a  summons  upon  its  managing 
agent,  where  it  appears  that  the  activities  of  such  agent,  dictated 
by  the  corporation,  are  systematic  and  regular  in  the  transaction 
of  the  business  of  said  corporation  and  in  the  negotiation  of  con- 
tracts in  this  state  to  be  performed  here,  as  well  as  in  adjoining 
states.  Jones  v.  Stefco  Steel  Co.,  125  Misc.  316,  209  N.  Y. 
Supp.  552. 

A  British  corporation  is  not  doing  business  in  this  state  where 
it  appears  that  prior  to  the  commencement  of  the  action  it  had 
transferred  its  American  business  to  an  American  corporation 
organized  principally  by  Englishmen  and  that  at  the  time  the 
service  was  made  had  simply  a  bare  legal  title  to  a  patent  which 
was  being  promoted  by  the  American  corporation ;  that  it  has  not 
maintained  a  bank  account  in  this  state  and  had  transacted  no 
business  here  with  the  exception  of  making  the  contract  in  suit 
and  two  other  incidental  transactions.  Ultramar  Co.  v.  Minerals 
Separation,  126  Misc.  208,  212  N.  Y.  Supp.  245. 

A  motion  to  vacate  the  service  of  a  summons  upon  a  foreign 
corporation  will  be  granted  where  the  only  evidence  warranting 
an  inference  that  it  was  doing  business  in  this  state  is  the  fact 
that  it  had  an  office  in  New  York  city,  to  which  packages  and  bills 
were  sent,  and  the  fact  that  regular  visits  were  made  to  New  York 
for  the  purchase  of  goods  to  be  sold  at  a  city  in  Illinois.  Green 
V.  The  B.  &  M.,  203  N.  Y.  Supp.  464. 

To  constitute  an  agent  a  "managing  agent"  within  the  mean- 
ing of  subdivision  3  of  section  229  of  the  Civil  Practice  Act,  he 
must  be  invested  with  some  general  powers  which  involve  the 
exercise  of  independent  judgment  and  discretion.     Appleby  v. 
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Insurance  Office   of  Australia,  Ltd.,  119  Misc.   378,   196  N.  Y. 
Supp.  575. 

A  "managing  agent"  must  be  some  person  invested  by  the  cor- 
poration with  general  powers  involving  the  exercise  of  judgment 
and  discretion  as  distinguished  from  an  ordinary  agent  who  acts 
in  an  inferior  capacity  and  under  the  direction  and  control  of 
superior  authority,  both  in  regard  to  the  extent  of  his  duty  and 
the  manner  of  executing  it.  Seldin  v.  Caledonian  Insurance  Co., 
121  Misc.  444,  201  N.  Y.  Supp.  213. 

A  local  fire  insurance  agent  of  a  domestic  corporation  is  not 
a  "managing  agent"  within  the  meaning  of  section  228  of  the 
Civil  Practice  Act,  and  service  upon  him  of  the  summons  in  an 
action  against  the  corporation  is  not  good,  and  the  fact  that  it 
received  from  said  agent  information  as  to  such  service  is  imma- 
terial. Seldin  v.  Caledonian  Insurance  Co.,  121  Misc.  444,  201 
N.  Y.  Supp.  213. 

In  an  action  against  a  foreign  insurance  corporation  summons 
may  be  served  on  the  superintendent  of  insurance  under  section 
30  of  the  Insurance  Law,  although  the  plaintiff  is  a  foreign  cor- 
poration. Bisbee  Linseed  Co.  v.  Fireman's  Fund  Ins.  Co.,  128 
Misc.  851,  220  N.  Y.  Supp.  309. 

A  general  sales  manager,  who  had  no  power  to  make  a  contract 
of  any  kind,  to  fix  prices  or  receipt  for  or  receive  money  paid, 
but  whose  authority  was  confined  exclusively  to  the  sales  depart- 
ment and  limited  to  carrying  out  the  orders  of  the  corporation, 
and  whose  duties  were  to  go  from  district  to  district  and  see  to 
it  that  the  representatives  were  properly  performing  their  duties 
and  make  recommendations,  which,  however,  were  not  binding 
upon  the  corporation,  was  not  a  managing  agent  within  the  mean- 
ing of  subdivision  3  of  section  229  of  the  Civil  Practice  Act. 
Holser  v.  Dodge  Bros.,  233  N.  Y.  216. 

The  service  of  a  summons  in  an  action  against  a  foreign  cor- 
poration which  did  not  have  an  office  or  place  of  business  in  this 
state  nor  maintain  an  agency  here  for  the  transaction  of  business, 
and  which  had  no  bank  account  or  property  within  the  state,  will 
be  set  aside  where  the  service  was  made  on  the  president  of  the 
corporation  temporarily  sojourning  in  this  state  on  personal 
business,  though  the  contract  on  which  the  action  was  brought 
was  made  here,  and  it  appears  that  the  president  did  make  a 
purchase  of  goods  for  the  corporation  while  he  was  here  and 
that  in  two  isolated  instances,  but  at  no  stated  period,  purchases 


168  COEPOEATIONS. 

were  made  in  this  state.    Meyer  v.  Sachs  Manufacturing  Co.,  Inc., 
200  App.  Div.  458,  193  N.  Y.  Supp.  270. 

A  corporation  coming  here  by  its  officers  to  examine  goods  and 
making  a  contract  to  purchase  goods  for  which  it  afterward 
refuses  to  pay,  is  doing  business  here.  National  Furniture  Co. 
V.  Spiegelman  &  Co.,  Inc.,  198  App.  Div.  672, 190  N.  Y.  Supp.  831. 

A  foreign  corporation  is  doing  business  within  this  state  and 
a  summons  may  be  served  on  its  managing  agent  herein  under 
section  229  of  the  Civil  Practice  Act,  where  it  appears  that  the 
agent  had  desk  room  in  a  building  in  New  York  and  employed  a 
stenographer  to  assist  him,  that  the  telephone  was  in  the  name 
of  the  defendant  and  that  letterheads  used  by  the  agent  contained 
the  name  of  the  defendant  with  his  home  address  and  also  a  state- 
ment of  the  location  of  its  New  York  office  and  that  the  said 
agent  was  its  representative ;  that  while  the  agent  had  no  power 
to  extend  credit  or  to  collect  or  disburse  money  or  to  employ  or 
discharge  other  agents,  still  he  was  engaged  in  doing  a  large 
amount  of  business  and  negotiating  important  contracts  on  behalf 
of  the  defendant  and  for  that  purpose  maintained  an  office  within 
the  state.  Cochran  Box  &  Mfg.  Co.,  Inc.  v.  Monroe  Binder  B.  Co., 
197  App.  Div.  221,  188  N.  Y.  Supp.  697,  affirmed  232  N.  Y.  503. 

A  foreign  corporation  is  not  doing  business  within  this  state 
within  the  jurisdictional  sense,  where  it  leases  no  office,  employs 
no  salesmen  and  has  no  resident  manager  or  representative  in 
this  state,  though,  through  the  courtesy  of  another  corporation, 
it  is  allowed  to  have  its  name  on  the  office  door  of  such  other 
corporation  and  to  have  a  listing  in  the  telephone  book  at  that 
address,  and  though  a  clerk  of  such  other  corporation  receives 
telephone  messages  for  the  defendant's  agent  who  calls  at  the 
office  occasionally.  Sullivan  v.  Firth  S  Foster  Co.,  199  App.  Div. 
99,  191  N.  Y.  Supp.  246. 

The  fact  that  a  corporation  has  no  bank  account  here  and  that 
outside  of  samples  of  the  articles  manufactured  by  it  at  the  home 
of  its  incorporation,  it  has  little  or  no  property  here,  does  not 
require  a  finding  that  it  is  not  conducting  business  within  this 
state.  Heer  S  Co.,  Ltd.  v.  Rose  Bros.  Co.,  120  Misc.  723,  200 
N.  Y.  Supp.  397. 

"Where  a  foreign  corporation  doing  business  in  this  state  with- 
draws therefrom  its  former  managing  agent  or  its  entire  staff 
of  representatives,  the  corporation,  for  the  purpose  of  sustaining 
the  jurisdiction  of  the  state  courts  over  it  in  regard  to  contro- 
versies affecting  the  corporation  activities  in  this  state  initiated 
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prior  to  the  period  of  withdrawal,  is  still  doing  business  in  this 
state;  and,  where  on  the  day  the  service  of  the  summons  was 
made  on  an  officer  of  the  corporation,  the  withdrawal  of  the 
defendant  from  doing  business  in  this  state  was  not  complete,  the 
service  is  valid,  and  a  motion  to  set  aside  the  same  will  be  denied. 
Smith  V.  Compania  Litografica  DeLa  Habana,  121  Misc.  368,  201 
N.  Y.  Supp.  65,  affirmed  209  App.  Div.  824,  204  N.  Y.  Supp.  933. 

There  is  a  valid  service  of  a  summons  upon  the  defendant,  a 
foreign  corporation,  having  its  principal  place  of  business  in 
Scotland  by  service  on  its  sales  agents  in  this  state,  where  it 
appeared  that  the  corporation  was  represented  in  this .  state  by 
said  sales  agents  who  maintained  offices  in  this  state,  solicited 
orders,  entered  into  contracts  for  the  sale  and  delivery  of  defend- 
ant's merchandise  and  received  the  goods  and  bUls  of  lading  in 
many  instances,  a  course  of  business  which  has  been  pursued  for 
a  number  of  years.  The  fact  that  the  contracts  of  sale  had  to  be 
approved  by  the  defendant  in  Scotland  and  that  remittances  had 
to  be  sent  to  it  there  is  immaterial.  Bersin  v.  BoatJi,  Junr.,  S 
Co.,  Ltd.,  198  App.  Div.  344,  190  N.  Y.  Supp.  398. 

The  defendant,  a  foreign  corporation,  was  transacting  business 
in  this  state  at  the  time  the  summons  in  this  action  was  served 
on  its  secretary  and  treasurer  in  New  York  city,  where  it  appeared 
that  at  the  time  of  service  he  with  other  employees  of  the  defend- 
ant was  in  attendance  upon  a  manufacturers'  fair  which  con- 
tinued for  several  weeks;  that  the  defendant,  represented  by  its 
secretary  and  treasurer,  occupied  a  room  in  an  hotel,  on  the  door 
of  which  was  placed  a  sign  bearing  the  defendant's  name,  and 
exhibited  therein  samples  of  merchandise  for  sale  to  jobbers  who 
attended  the  fair ;  that  said  secretary  took  such  orders  as  he  could 
during  the  period  of  the  fair,  and  that  the  main  purpose  of  the 
defendant  being  represented  was  to  take  orders  for  its  product. 
Bogert  &  Hopper,  Inc.  v.  Wilder  Manufacturing  Co.,  197  App. 
Div.  773,  189  N.  Y.  Supp.  444. 

Service  of  a  summons  upon  an  agent  of  a  foreign  corporation 
in  this  state  is  sufficient  to  give  the  Supreme  Court  jurisdiction, 
where  the  corporation  maintains  a  sales  office  in  New  York  city, 
has  its  name  on  the  door  of  the  office,  on  the  bulletin  board  of  the 
main  hall  of  the  building  and  in  the  telephone  directory,  and  has 
letterheads  which  have  upon  them,  "New  York  office,  200  Fifth 
Avenue,  Room  517,  Phone  Grramercy  5734";  and  it  appears  that 
the  agent  served  was  the  sole  representative  of  the  corporation 
in  this  state,  and  that,  although  he  testified  that  he  was  not  an 
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officer,  director  or  managing  agent  of  the  corporation  nor  author- 
ized to  accept  service  on  its  behalf,  he  took  orders  and  sent  them 
to  St.  Louis  for  acceptance  or  rejection.  Hall  v.  Weil-Kalter 
Manufacturing  Co.,  199  App.  Div.  592,  191  N.  Y.  Supp.  884. 

The  service  of  a  summons  in  this  state  on  the  assistant  treasurer 
of  a  foreign  corporation  does  not  give  the  court  jurisdiction  of 
the  corporation,  where  it  appears  that  the  corporation  manufac- 
tures marine  engines  in  Massachusetts  and  sells  them  to  dealers, 
that  although  there  are  dealers  in  New  York  city  handling  its 
engines  they  are  in  no  sense  selling  agents,  and  that  the  assistant 
treasurer  when  served  with  summons  was  only  temporarily  in 
this  state  in  charge  of  an  exhibit  of  engines  of  the  corporation 
at  a  motor  boat  show.  Brandow  v.  Murray  S  Tregurtha  Corp., 
203  App.  Div.  47,  196  N.  Y.  Supp.  293. 

In  an  action  to  recover  on  a  policy  of  marine  insurance  issued 
by  a  foreign  insurance  corporation  which  was  not  licensed  to  do 
business  in  this  state  and  maintained  no  branch  office  here, 
another  corporation  doing  business  in  this  state,  which  was  desig- 
nated in  the  policy  of  insurance  as  the  representative  of  the 
insurer  to  adjust  losses,  was  a  managing  agent  within  section  229 
of  the  Civil  Practice  Act,  and  said  insurer  was  doing  business  in 
this  state  within  section  47  (now  225)  of  the  General  Corporation 
Law,  and  the  service  of  the  summons  and  complaint  upon  the 
representative  was  proper  and  should  not  be  set  aside,  where  it 
appears  that,  in  addition  to  the  corporation  on  which  service  was 
made  being  designated  as  the  representative  of  the  insured  to 
adjust  losses,  the  representative  acted  independently  in  adjusting 
the  loss  in  question  and  in  rejecting  the  claim  of  the  plaintiff  and 
advised  the  defendant  that  it  had  so  acted;  that  in  rejecting  the 
claim  it  wrote  to  the  defendant  stating  that  it,  the  representative, 
must  decline  to  pay  the  claim;  that  in  correspondence  between 
the  defendant  and  the  consignor  of  the  goods,  the  defendant 
referred  to  the  corporation  on  which  service  was  made  as  its  rep- 
resentative in  New  York,  and  that  at  least  on  one  occasion  said 
representative  paid  a  loss  in  behalf  of  the  defendant  by  its  own 
check.  Henriques  v.  Gauthiod  Marine  Ins.  Co.,  205  App.  Div.  8, 
199  N.  Y.  Supp.  131. 

Jurisdiction  was  acquired  of  an  English  corporation  in  an 
action  against  it  by  service  in  this  state  on  one  of  its  directors 
residing  here  who  held  a  power  of  attorney,  which  included  among 
other  things,  authority  to  "enforce,  defend,  answer  or  oppose 
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all  actions,"  where  it  appears  that  the  principal  business  of  the 
English  corporation  is  the  granting  of  licenses  and  collecting 
royalties  upon  letters  patent  owned  by  it;  that  a  part  of  this 
business  has  been  continuously  conducted  in  this  state;  that  the 
contract  on  which  the  action  was  brought  was  placed  in  escrow 
to  be  delivered  to  the  president  of  the  plaintiff  corporation  in 
New  York,  and  that  the  defendant  had  property  in  this  state  in 
the  possession  of  the  agent  on  whom  service  was  made.  Ultramar 
Co.  V.  Minerals  Separation,  Ltd:,  204  App.  Div.  795,  198  N.  Y. 
Supp.  749,  reversed  236  N.  Y.  647. 

A  railroad  corporation,  although  operating  no  lines  in  this 
state,  is  doing  business  in  the  state,  if  it  maintains  an  office  here 
and  it  appears  that  the  executive  committee  of  the  board  of 
directors,  the  majority  of  whom  reside  in  this  state,  transacts 
business  for  the  company  here  from  time  to  time  and  its  securi- 
ties are  bought  and  sold  and  loans  in  its  behalf  are  made  and 
repaid  in  this  state,  and  it  solicits  passenger  and  freight  business 
here  through  a  duly  authorized  agent  residing  in  this  state. 
Rotherberg  v.  Western  Pacific  Railroad  Co.,  206  App.  Div.  52, 
200  N.  Y.  Supp.  428. 

The  service  of  a  summons  in  an  action  against  a  foreign  rail- 
road corporation,  made  upon  the  general  freight  agent  of  the 
corporation  in  this  state  is  sufficient  under  subdivision  3  of  section 
229  of  the  Civil  Practice  Act ;  and  a  motion  to  set  aside  the  service 
will  be  denied  where  it  appears  that  the  general  freight  agent  is 
in  charge  of  substantial  offices  in  this  state  and  is  engaged  in 
soliciting  traffic  and  in  handling  freight  claims,  and,  though  he 
has  not  power  to  extend  credit,  collect  or  disburse  money,  employ 
or  discharge  agents,  he  is,  nevertheless,  a  managing  agent  within 
the  meaning  of  the  statute.  Hewitt  v.  Canadian  Pacific  Railway 
Co.,  123  Misc.  186,  208  N.  Y.  Supp.  797. 

A  motion  to  set  aside  the  service  of  a  summons  and  complaint 
on  a  foreign  corporation  will  be  denied  where  it  appears  that  the 
corporation,  in  addition  to  maintaining  offices  within  the  state  for 
the  chairman  of  its  board  of  directors  and  assistant  secretary  at 
which  meetings  were  held,  maintained  a  staff  of  crude  rubber 
inspectors  within  the  state,  and  that  all  of  such  persons  were 
engaged  in  the  continuous  performance  of  a  substantial  portion 
of  the  regular  business  of  the  corporation  within  the  state. 
Stockton  V.  Goodyear  Tire  &  Rubber  Co.,  124  Misc.  213,  208 
K  Y.  Supp.  209. 
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Facts  examined  and  held  sufficient  to  justify  a  finding  that  the 
defendant  corporation  was  doing  business  within  the  state  at  the 
time  of  the  service  of  process  on  the  officer.  National  Furniture 
Co.  V.  Spiegelman  S  Co.,  Inc.,  116  Misc.  53,  189  N.  Y.  Supp.  449, 
affirmed  198  App.  Div.  674,  190  N.  Y.  Supp.  831,  reve'rsed  232 
N.  Y.  604. 

Tlie  service  of  a  summons  on  the  defendant,  a  foreign  corpora- 
tion, will  be  set  aside  where  it  appears  that  the  service  was  made 
on  the  vice-president  of  the  defendant  immediately  after  the 
close  of  the  trial  of  an  action  in  the  United  States  District  Court 
in  this  state,  between  the  present  defendant  as  plaintiff  and  the 
present  plaintiff  as  defendant,  in  which  action  the  said  vice- 
president  was  in  attendance  at  the  trial  as  a  witness,  as  such 
service  was  in  violation  of  the  rule  which  exempts  parties  or  wit- 
nesses coming  from  another  state  or  jurisdiction,  from  the  service 
of  civil  process  while  in  attendance  upon  the  court  and  during  a 
reasonable  time  in  coming  and  going.  Powelson  v.  Procter  S 
Gamble  Co.,  200  App.  Div.  447,  193  N.  Y.  Supp.  93. 

Positive  evidence  that  the  person  upon  whom  service  was  made 
was  not  the  managing  agent,  may,  in  some  cases,  overcome  con- 
trary affidavits  made  by  persons  who  could  not  know  the  facts, 
but  if  in  addition  to  the  affidavits  it  is  shown  that  the  company 
stated  in  advertisements  that  it  maintained  a  New  York  office  and 
that  these  affidavits  contained  admissions  that  the  person  upon 
whom  service  was  made  was  its  managing  agent,  the  service  will 
not  be  set  aside.  DreJier  v.  Western  Doll  Manufacturing  Co.,  198 
App.  Div.  21,  189  N.  Y.  Supp.  422. 

When  service  by  publication  is  made  on  a  foreign  corporation, 
the  process  may  be  served  pursuant  to  the  requirements  of  section 
228  of  the  Civil  Practice  Act.  McCoy  v.  Erie  Forge  &  Steel  Co., 
201  App.  Div.  570,  194  N.  Y.  Supp.  696,  affirmed  234  N.  Y.  545. 

Where,  upon  a  motion  to  set  aside  the  service  of  the  summons 
which  was  made  upon  the  defendants,  who  are  foreign  corpora- 
tions, under  subdivision  3  of  section  229  of  the  Civil  Practice 
Act,  the  answering  affidavits  or  the  affidavits  of  service  fail  to 
show  any  act  or  effort  on  the  part  of  the  plaintiff  to  effect  service 
under  subdivisions  1  and  2  of  said  section,  the  service  as  made 
is  void.  Seldin  v.  Caledonian  Insurance  Co.,  121  Misc.  444,  201 
N.  Y.  Supp.  213. 
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D.  When  proof  of  corporate  existence  is  unnecessary.* 

1.  Rules  of  Civil  Practice,  Rule  93.  Pleading  by  or  against  corporation. 

1.  In  an  action  by  or  against  a  corporation,  the  complaint  shall  state  that  a  plain- 
tifE  or  defendant,  as  the  case  may  be,  is  a  corporation,  whether  domestic  or  foreign, 
and  if  the  latter,  the  state,  country  or  government  by  or  under  whose  laws  it  was 
created. 

2.  In  such  an  action,  the  plaintiff  need  not  prove,  upon  the  trial,  the  existence  of 
the  corporation,  unless  the  answer  is  verified  and  contains  a  specific  allegation  that 
the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is  not  a  corporation. 

2.  Discussion  of  regulation. 

The  denial  by  the  defendant  of  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  incorporation  of  the  plaintiff, 
does  not  raise  a  triable  issue  under  rule  93  of  the  Rules  of  Civil 
Practice.  Second  National  Bank  v.  Breitung,  203  App.  Div.  636, 
197  N.  Y.  Supp.  375. 

Eule  93  of  the  Rules  of  Civil  Practice  is  substantially  the  same 
as  sections  1775  and  1776  of  the  former  Code  of  Civil  Procedure, 
the  only  material  change  being  the  substitution  of  the  word 
"specific"  for  the  word  "affirmative."  Joint  Stock  Co.  v. 
National  City  Bank,  210  App.  Div.  665,  206  N.  Y.  Supp.  476, 
affirmed  240  N.  Y.  368. 

Rule  93  is  to  be  read  in  connection  with  section  276  of  the 
Civil  Practice  Act,  and  the  special  allegation  as  to  the  incorpora- 
tion of  the  plaintiff,  like  any  other  allegation,  may  be  made  on 
information  and  belief.  But  on  a  motion  for  summary  judgment 
under  rule  113,  if  it  appears  that  all  the  information  of  the 
defendant  shows  that  its  denial  is  not  justified  and  that  the  cor- 
poration does  exist  as  a  fact,  judgment  may  be  given  as  provided 
in  such  rule.  Joint  Stock  Co.  v.  National  City  Bank,  240  N.  Y. 
368,  affirming  210  App.  Div.  665,  206  N.  Y.  Supp.  476. 

A  denial  by  the  defendant  of  any  knowledge  or  information 
sufficient  to  form  a  belief  with  respect  to  the  plaintiffs  being  a 
domestic  corporation,  is  insufficient  to  raise  an  issue.  To  join 
issue  on  the  averment  of  the  complaint,  the  defendant  is  required 
to  affirmatively  plead  that  the  plaintiff  is  not  a  corporation. 
Commercial  Exchange  Bank  v.  Woodward,  198  App.  Div.  769, 
191  N.  Y.  Supp.  51. 

By  suing  a  corporation,  the  plaintiff  concedes  that  the  defend- 
ant corporation  is  not  an  "extinguished  entity."  Where  the  cor- 
poration sets  up  a  counterclaim,  the  plaintiff  is  estopped  from 
claiming  that  the  corporation  was  dissolved  prior  to  the  trans- 

*6e6  also  Rosbrook  on  Corporations  (3rd  Ed.,  1926),  p.  512. 
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action.     Grand  St.  Realty  Corp.  v.  Universal  Textile  Corp.,  191 
N.  Y.  Supp.  655. 

One  who  has  dealt  with  a  corporation  as  a  corporate  entity 
and  received  money  from  said  corporation  in  its  apparent  cor- 
porate guise  and  assumed  the  obligation  to  pay  out  such  money 
according  to  its  contract  as  a  depositary,  cannot  equitably  be 
heard  to  deny  the  corporate  existence  of  its  depositor  in  order 
to  escape  liability  on  the  obligation.  Joint  Stock  Co.  v.  National 
City  Bank,  210  App.  Div.  665,  206  N.  Y.  Supp.  476,  affirmed 
240  N.  Y.  368. 

E.  Waiver  of  misnomer. 

A  corporate  body  named  in  a  contract  in  its  own  favor  under 
its  assumed  or  current  name,  must  bring  suit  against  its  con- 
tractor in  its  right  name.  If  the  entity  of  the  corporation  can  be 
ascertained  from  the  instrument  itself,  the  misnomer  is  unim- 
portant, but  if  not,  evidence  may  be  introduced  to  establish  what 
particular  corporate  entity  is  intended.  Mail  d  Express  Co.  v. 
Parker  Axles,  Inc.,  204  App.  Div.  327,  198  N.  Y.  Supp.  20. 

In  an  action  against  an  alleged  corporation  in  which  the  attorney 
for  such  corporation  informs  the  plaintiff  that  the  corporation 
does  not  exist,  but  that  the  business  is  conducted  by  a  partner- 
ship under  the  same  name,  it  is  improper  for  the  court  to  grant 
an  order  amending  the  summons  and  complaint  by  adding  the 
names  of  the  partners  as  defendant,  where  the  partners  were  not 
served  with  summons  and  were  never  parties  to  the  suit  and  did 
not  appear  in  the  action.  Gray  v.  Vought  S  Co.,  216  App.  Div. 
230,  214  N.  Y.  Supp.  765,  appeal  dismissed  243  N.  Y.  585. 

ARTICLE  II. 

JUDICIAL  SUPERVISION  OF  A   CORPORATION  AND   OF   THE   OFFICERS  AND 

MEMBERS  THEREOF.* 

A.  Statutes. 

1.  General  Corporation  Law,  §  60.    Action  against  officers  of  corporation 
for  misconduct. 

An  action  may  be  brought  against  one  or  more  of  the  directors  or  officers  of  a  cor- 
poration to  procure  judgment  for  the  following  relief  or  any  part  thereof: 

1.  To  compel  the  defendants  to  account  for  their  official  conduct,  including  any 
neglect  of  or  failure  to  perform  their  duties,  in  the  management  and  disposition  of 
the  funds  and  property,  committed  to  their  charge. 

•  See  also  Rosbrook  on  Corporations  (3rd  Ed.,  1926),  pp.  354r-371. 
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2.  To  compel  them  to  pay  to  the  corporation,  or  its  creditors,  any  money  and  the 
value  of  any  property,  which  they  have  acquired  to  themselves,  or  transferred  to  others, 
or  lost,  or  wasted,  by  or  through  any  neglect  of  or  failure  to  perform  or  other  viola- 
tion of  their  duties. 

3.  To  suspend  a  defendant  from  exercising  his  office,  for  an  abuse  of  his  trust. 

4.  To  remove  a  defendant  from  office  and  to  direct  the  filing  of  the  vacancy  in 
accordance  with  the  charter  and  by-laws  of  the  corporation,  or,  if  they  contain  no 
provision  therefor,  in  such  manner  as  the  court  shall  direct. 

5.  To  set  aside  a  transfer  of  property,  made  by  one  or  more  directors  or  officers  of 
a  corporation,  contrary  to  a  provision  of  law,  where  the  transferee  knew  the  purpose 
of  the  transfer. 

6.  To  enjoin  such  a  transfer  where  there  is  good  reason  to  apprehend  that  it  will  be 
made.  (Formerly  General  Corporation  Law,  §  90,  amended  and  renumbered  by  Chapter 
650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  61.    Who  may  bring  such  action. 

An  action  may  be  brought  for  the  relief  prescribed  in  the  last  section,  by  the  attorney- 
general  in  behalf  of  the  pepole  of  the  state,  or  except  for  the  relief  specified  in  the 
third  and  fourth  subdivisions,  by  the  corporation  or  a  creditor,  receiver  or  trustee  in 
bankruptcy  thereof,  or  by  a  director  or  officer  of  the  corporation. 

Upon  the  application  of  either  party  the  court  shall  make  an  order  directing  the 
trial  by  jury  of  the  issue  of  negligence,  and  for  that  purpose  the  questions  to  be  tried 
must  be  prepared  and  settled  as  prescribed  in  section  four  hundred  and  twenty-nine 
of  the  eivU  practice  act.  (Formerly  General  Corporation  Law,  §  91,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  General  Corporation  Law,  §  62.     Visitorial  power  over  corporation 

not  afifected  by  this  article. 

This  article  shall  not  impair  any  visitorial  power  over  a  corporation  vested  by 
statute  in  a  corporate  body  or  public  officer.  (Formerly  General  Corporation  Law, 
§  92,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

B.  Action  by  attorney-general. 

Sections  90  and  91  (now  sections  60  and  61)  of  the  General 
Corporation  Law  do  not  apply  to  religious  corporations.  FisJce 
V.  Beaty,  206  App.  Div.  349,  201  N.  Y.  Supp.  441,  affirmed,  238 
N.  Y.  598. 

C.  Action  by  creditor,  stockholder  or  trustee. 

1.  Status  of  plaintiff. 

A  person  who  is  entitled  to  be  registered  as  a  stockholder  cannot 
be  turned  out  of  a  court  of  equity  without  a  hearing  because  the 
officers  of  the  corporation  refuse  to  issue  stock  to  him,  for  equity 
regards  as  done  that  which  should  be  done.  Bailey  v.  Colleen 
Products  Corp.,  120  Misc.  297,  198  N.  Y.  Supp.  418. 

In  order  for  a  stockholder  to  bring  an  action  to  set  aside  a 
transfer  made  by  a  corporation,  it  is  not  necessary  for  the  plain- 
tiff to  show  the  origin  of  his  ownership  of  the  stock.     Even  an 
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equitable  owner  may  maintain  the  action.  A  stockholder  may 
maintain  an  action  for  acts  antedating  his  purchase  of  stock,  but 
he  cannot  purchase  stock  for  the  purpose  of  bringing  the  action. 
Security  Trust  Co.  v.  Pritchard,  190  N.  Y.  Supp.  871,  modified 
210  App.  Div.  142, 194  N.  Y.  Supp.  486. 

A  stockholder  may  bring  an  action  in  behalf  of  the  corporation 
to  set  aside  as  fraudulent  a  transaction  consummated  at  the  ex- 
pense of  the  corporation  before  he  acquired  his  stock.  Such  an 
action  may  also  be  brought  for  an  injury  resulting  from  a  wrong- 
ful purpose  antedating  the  organization  of  the  corporation,  where 
the  stockholder  was  ignorant  of  the  wrong  or  fraud.  Osann  v. 
Jones,  209  App.  Div.  9,  204  N.  Y.  Supp.  242. 

The  complaint  in  a  derivative  action  by  the  holder  of  non-vot- 
ing preferred  stock  states  a  cause  of  action  where  it  alleges  a 
fraudulent  purpose,  antedating  the  promotion  of  the  corporation 
and  carried  out  thereafter,  whereunder  the  defendant  has  secured 
the  issuance  to  himself  of  all  the  common  stock,  and  that  the  con- 
sideration for  such  issuance  of  stock  to  the  defendant  was  the 
assignment  by  him  to  the  corporation  of  his  right  to  a  device 
falsely  represented  by  him  to  be  patentable  and  valuable,  and 
where  it  appears  that  the  plaintiff  paid  cash  for  his  stock  in  igno- 
rance of  the  alleged  fraud.  Osann  v.  Jones,  209  App.  Div.  9,  204 
N.  Y.  Supp.  242. 

The  fact  that  a  director,  bringing  an  action  for  an  accounting 
under  sections  90  and  91  (now  60  and  61)  of  the  General  Corpora- 
tion Law,  is  illegally  ousted  from  his  office  as  director,  does  not 
cause  the  action  to  abate.  Wangrow  v.  Wangrow,  211  App.  Div. 
552,  207  N.  Y.  Supp.  132. 

A  stockholder's  derivation  or  representative  action  is  neces- 
sarily an  action  in  equity.  Cross  v.  Bishop  Oil  Corporation,  218 
App.  Div.  632,  219  N.  Y.  Supp.  181. 

An  action  by  a  director  of  a  corporation  against  other  directors 
under  sections  90  and  91  (now  60  and  61)  of  the  General  Corpora- 
tion Law  does  not  abate  when  the  plaintiff  ceases  to  be  a  director 
of  the  corporation;  and  the  action,  which  is  one  for  the  benefit  of 
the  corporation,  may  be  continued  in  the  director's  name  after 
he  ceases  to  be  such.  Manix  v.  Fantl,  209  App.  Div.  756,  205  N.  Y. 
Supp.  174. 

A  stockholder  will  be  allowed  to  maintain  a  representative 
action  against  liquidating  trustees  of  the  corporation  where  he 
alleges  that  prior  to  the  commencement  of  the  action,  he  de- 
manded of  certain  of  the  trustees  who  did  not  participate  in  the 
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fraudulent  transfer  sought  to  be  set  aside,  that  they  bring  the 
action  on  behalf  of  the  corporation,  and  that  they  demand  on  the 
other  liquidating  trustees  for  the  reason  that  they  were  the  ones 
who  caused  and  actually  participated  in  the  illegal  acts  and  that, 
therefore,  demand  on  them  to  bring  the  action  would  be  useless^ 
Security  Trust  Co.  v.  Pritchard,  201  App.  Div.  142,  194  N.  Y. 
Supp.  486. 

A  complaint  in  an  action  by  a  stockholder,  which  is  clearly 
representative  in  character,  for  the  benefit  of  the  plaintiff  and  all 
other  stockholders  similarly  situated,  brought  against  the  liquidat- 
ing trustees  of  a  corporation  in  dissolution  is  not  demurrable  on 
the  ground  of  misjoinder  of  parties  plaintiff  because  of  the  fact 
that  the  title  to  the  action  states  that  the  action  is  brought  by  the 
plaintiff  "individually"  and  on  behalf  of  all  stockholders  and 
creditors  similarly  situated,  for  the  word  "individually"  may  be 
disregarded  as  merely  descriptio  personae  where  the  plaintiff  asks 
no  relief  individually.  There  is  no  misjoinder  of  parties  plaintiff 
in  the  action  on  the  ground  that  the  creditors  could  not  be  made 
parties  to  the  action,  where  no  creditors  have  appeared  in  the 
action.  Until  that  time  the  plaintiff  alone  has  exclusive  control 
of  the  action  and  the  defendant  cannot  be  harmed  until  one  or 
more  of  such  creditors  attempt  to  intervene.  Security  Trust  Co. 
V.  Pritchard,  201  App.  Div.  142,  194  N.  Y.  Supp.  486. 

A  stockholder,  without  requesting  the  corporation  to  take  legal 
steps,  may  maintain  a  representative  action  to  restrain  the  holder 
of  two  promissory  notes  from  collecting  them  of  the  corporation 
and  to  restrain  the  corporation  from  paying  such  notes  and  to 
determine  that  certain  stock  issued  in  payment  of  the  indebtedness 
was  illegally  issued  and  that  the  same  be  surrendered  where  it 
appears  that  the  notes  and  stock  were  illegally  issued.  Weber  v. 
Climas  Molybdenum  Co.,  127  Misc.  470,  215  N.  Y.  Supp.  936; 
affirmed  217  App.  Div.  756,  216  N.  Y.  Supp.  481. 

A  corporation,  having  but  two  directors,  through  its  presi- 
dent who  held  the  legal  title  to  all  of  its  stock  and  who  was  in  com- 
plete charge  and  control  of  its  officers,  executed  a  certain  agree- 
ment. Held,  that  the  only  other  director,  a  salaried  employee  of 
the  corporation,  having  no  other  interest,  was  entitled  to  maintain 
an  action,  as  trustee  of  an  express  trust,  to  restrain  the  corpora- 
tion and  its  president  from  interfering  with  the  said  agreement 
and  from  revoking  certain  powers  of  attorney  executed  by  the 
corporation.  Barnes  v.  All  American  Investing  Company,  Inc.,. 
120  Misc.  706,  200  N.  Y.  Supp.  278. 
12 
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Sections  90,  91  and  91a  (now  60  and  61)  of  the  General  Corpora- 
tion Law  do  not  create  any  new  causes  of  action,  except  as  to  the 
removal  or  suspension  of  directors.  The  rights  and  remedies 
conferred  by  those  statutes  are  cumulative,  not  exclusive.  Bailey 
V.  Colleen  Products  Corp.,  120  Misc.  297,  198  N.  Y.  Supp.  418. 

A  complaint  by  a  director  and  the  owner  of  half  of  the  stock  of 
a  corporation  in  an  action  to  dissolve  the  corporation,  which  is 
insufficient  under  sections  101  and  170  (now  71  and  101)  of  the 
General  Corporation  Law  may  be  upheld  under  sections  90  and 
91  (now  60  and  61)  of  the  General  Corporation  Law  on  the  theory 
that  it  is  an  action  by  a  director  against  co-directors  to  compel  an 
.accounting  and  the  repayment  of  moneys  of  the  corporation  con- 
verted or  wasted,  though  it  is  alleged  that  nominally  the  plaintiff 
is  not  a  director,  since  there  is  a  further  allegation  which,  for  the 
purpose  of  a  motion  for  judgment  on  the  pleadings  must  be 
assumed  to  be  true,  that  the  election  of  another  as  director  in  the 
place  of  the  plaintiff  was  illegal.  Traub  w.  Arrow  Manufacturing 
Corp.,  207  App.  Div.  292,  202  N.  Y.  Supp.  121. 

An  application  for  the  discovery  and  inspection  of  the  corporate 
books  to  enable  the  plaintiff  in  a  representative  stockholders' 
action  to  frame  a  complaint  will  be  denied,  where  the  affidavit 
used  on  the  motion  contains  all  of  the  necessary  allegations  for  a 
complaint,  and  the  mere  fact  that  these  allegations  are  made  on 
information  and  belief  does  not  justify  an  order  for  discovery  and 
inspection.  Cross  v.  Bishop  Oil  Corporation,  218  App.  Div.  632, 
219  N.  Y.  Supp.  181. 

A  creditor  of  a  corporation  seeking  to  hold  liable  its  trustees 
in  dissolution  for  an  alleged  wrongful  distribution  of  the  assets 
■of  the  corporation  must  not  only  proceed  under  sections  90  and 
91  (now  60  and  61)  of  the  General  Corporation  Law,  but  must 
be  a  judgment  creditor.  Bristol  Manufacturing  Corp.  v.  Elk 
Textile  Co.,  121  Misc.  138,  200  N.  Y.  Supp.  860,  affirmed,  209  App. 
Div.  95,  204  N.  Y.  Supp.  427. 

The  word  "creditors,"  as  used  in  section  91  (now  61)  of  the 
General  Corporation  Law,  is  interpreted  to  mean  creditors  whose 
claims  have  been  fixed  and  adjudicated  by  judgment ;  hence  a  com- 
plaint by  a  creditor  not  alleging  that  he  is  a  judgment  creditor, 
is  defective.  Island  Paper  Co.  v.  Carthage  Timber  Corporation, 
128  Misc.  246,  218  N.  Y.  Supp.  346. 

Even  though  the  title  of  the  afction  states  that  it  is  brought  by 
plaintiff  on  behalf  of  herself  and  all  others  similarly  situated,  the 
nature  of  the  action  must  be  determined  from  the  body  of  the 
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complaint.  However,  the  complaint  need  not  specify  that  there 
are  other  stockholders  similarly  situated  provided  that  a  fair  in- 
ference may  be  drawn  that  the  successful  culmination  of  the 
action  will  inure  to  their  benefit.  Brennan  v.  Barnes,  133  Misc. 
540,  232  N.  Y.  Supp.  112. 

2.  Joinder  of  actions. 

Complaint  examined  in  a  representative  action  against  directors 
and  others  for  the  misappropriation  of  corporate  funds,  and  held 
that  it  sets  out  but  a  single  cause  of  action.  Deininger  v.  Ward, 
218  App.  Div.  235,  218  N.  Y.  Supp.  337. 

Causes  of  action  to  compel  the  registration  on  the  corporate 
books  of  plaintiff's  ownership  and  demand  an  accounting  for  the 
misconduct  of  directors  may  be  pursued  concurrently  in  the  one 
complaint.  Berger  v.  48th  and  56th  Street  Realty  Corp.,  232  App. 
Div.  571,  251  N.  Y.  Supp.  33. 

3.  Parties.  ' 

In  an  action  by  a  stockholder  to  set  aside  transfers  by  the 
corporation,  creditors  of  the  corporation  are  not  necessary  or 
proper  parties.  The  corporation  is  a  necessary  party  defendant. 
Security  Trust  Co.  v.  Pritchard,  190  N.  Y.  Supp.  871,  modified 
201  App.  Div.  142,  194  N.  Y.  Supp.  486. 

A  corporation  is  a  necessary  party  to  an  action  brought  by  a 
creditor  under  sections  90  and  91  (now  60  and  61)  of  the  G-eneral 
Corporation  Law.  Island  Paper  Co.  v.  Carthage  Timber  Corpora- 
tion, 128  Misc.  246,  218  N.  Y.  Supp.  346. 

In  a  representative  action  by  a  stockholder  in  behalf  of  himself 
and  other  stockholders  to  compel  an  officer  and  director  to  account 
for  funds  belonging  to  the  corporation,  the  corporation  is  a  neces- 
sary party  and  should  be  brought  in  when  the  attention  of  the 
court  is  called  to  the  defect.  Brady  v.  Meenan,  204  App.  Div.  390, 
198  N.  Y.  177. 

Under  sections  90  and  91  (now  60  and  61)  of  the  G-eneral  Corpo- 
rations Law  a  creditor  of  a  corporation  may  sue  individual  officers 
thereof  and  hold  them  personally  liable  to  account  for  an  improper 
distribution  of  the  corporate  assets.  Bristol  Manufacturing 
Corporation  v.  Elk  Textile  Company,  Inc.,  209  App.  Div.  95,  204 
N.  Y.  Supp.  427. 

Lacking  an  allegation  that  plaintiff  is  a  judgment  creditor,  the 
complaint  in  any  creditors  action  brought  under  the  provisions 
of  sections  60  and  61  will  be  dismissed.     Levy  v.  Paramount 
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Publix  Corp.,  149  Misc.  129,  266  N.  Y.  Supp.  271;  affirmed  241 
App.  Div.  711,  269  N.  Y.  Supp.  997. 

4.  Accounting  or  waste. 

A  minority  stockholder  has  some  rights  which  the  directors  are 
bound  to  respect.  The  property  of  a  corporation  can  neither  be 
stolen  nor  misappropriated  under  the  guise  and  pretense  of 
salaries  to  officers,  and  when  such  an  attempt  is  made  a  court  of 
equity  upon  review  of  the  acts  by  which  such  result  is  sought  to  be 
accomplished  will  compel  the  directors  to  do  by  way  of  restitution 
that  which  they  ought  to  have  done.  Schall  v.  Althaus,  120  Misc. 
204,  198  N.  Y.  Supp.  694,  reversed,  208  App.  Div.  103,  203  N.  Y. 
Supp.  36. 

It  is  well  settled  that  whether  dividends  shall  be  declared  out 
of  the  surplus  earnings  of  a  corporation  or  whether  a  surplus  shall 
be  used  to  increase  the  business,  or  be  retained  for  the  stability 
and  security  of  the  business  is  a  matter  which  rests  in  the  sound 
discretion  of  the  board  of  directors,  and,  unless  it  appears  that 
they  recognize  the  propriety  of  appropriating  the  surplus  earn- 
ings to  the  payment  of  dividends,  and  that  the  majority,  acting 
in  bad  faith  toward  the  stockholders,  have  refrained  from  so 
doing,  the  court  will  not  intervene  for  the  purpose  of  requiring 
the  declaration  and  distribution  of  dividends.  Nauss  v.  Nauss 
Bros.  Co.,  195  App.  Div.  318,  187  N.  Y.  158. 

The  courts  will  not  interfere  with  the  discretion  of  the  direc- 
tors in  passing  dividends  for  certain  years  in  order  to  build  up 
a  surplus  for  the  corporation.  Kranich  v.  Bach,  209  App.  Div.  52, 
204  N.  Y.  Supp.  320. 

A  complaint  in  an  action  against  a  corporation  and  individuals 
who  were  stockholders  and  officers  thereof  contains  two  causes 
of  action  which  should  be  separately  stated  and  numbered,  where 
the  plaintiff  seeks,  first,  to  compel  specific  performance  of  a  con- 
tract by  which  the  individual  defendants  agreed  to  sell  his  stock 
in  the  corporation  defendant,  and  second,  to  compel  the  individual 
defendants  to  account  and  pay  over  to  the  corporation  assets 
thereof  wasted  by  them  and  for  an  accounting  to  determine  the 
profits  earned  by  the  corporation  after  the  signing  of  the  agree- 
ment to  purchase  the  stock,  since  during  a  portion  of  the  period  of 
mismanagement  by  the  individual  defendants  the  plaintiff  was 
not  a  stockholder,  so  that  his  rights  prior  to  the  time  the  stock 
was  paid  for  depend  upon  the  contract  and  after  that  time  upon 
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his   status   as   a  stockholder   of  the  corporation.     Bernstein  v. 
Orlevitch,  196  App.  Div.  362,  187  N.  Y.  Supp.  720. 

An  action  to  compel  directors  to  account  for  property  which 
has  been  lost  or  wasted  cannot  be  maintained  by  one  who  has 
assented  to  or  concurred  in  the  breach  of  trust,  or  has  subse- 
quently acquiesced  in  it.  It  is  not  required  that  his  approval  be 
express.  One  who  stands  by  and  induces  the  belief  that  he  assents 
will  not  thereafter  be  heard  to  complain  of  the  act  that  another 
might  have  abstained  from  if  dissent  had  been  announced.  Oiles 
Machine  Co.  v.  Klauder-W eldon  Co.,  233  N.  Y.  470. 

A  director  bringing  an  action  against  other  directors  for  an 
accounting  is  not  entitled  to  an  accounting  personally,  but  only 
to  an  accounting  by  the  defendants  to  the  corporation.  Wan- 
grow  V.  Wangrow,  211  App.  Div.  552,  207  N.  Y.  Supp.  132. 

In  an  action  by  a  stockholder  to  compel  an  officer  and  director 
•of  the  corporation  to  account  for  its  funds,  there  should  be  a 
decision  containing  findings  of  fact  and  conclusions  of  law  signed 
by  the  justice;  and  a  judgment  which  merely  adjudges  that  the 
defendant  is  indebted  to  the  corporation  but  contains  no  direction 
as  to  whom  he  should  pay  the  money,  is  defective.  Brady  v. 
Meenan,  204  App.  Div.  390,  198  N.  Y.  Supp.  177. 

The  stockholder  who  has  been  awarded  his  individual  share 
for  a  general  loss  sustained  by  a  bank  through  the  negligence 
of  its  directors  in  a  representative  stockholder's  action  on  15  only 
out  of  the  223  shares  of  stock  owned  by  him,  is  an  aggrieved  stock- 
holder and  is  entitled  to  maintain  a  subsequent  representative 
stockholder's  action  to  recover  for  the  bank  the  loss  sustained 
by  it.    Harris  v.  Pearsall,  116  Misc.  366,  190  N.  Y.  Supp.  61. 

A  judgment  in  a  representative  stockholder's  action  for  the 
general  loss  to  a  bank  due  to  negligence  of  directors,  which 
awards,  without  an  amendment  of  the  complaint,  a  personal  judg- 
ment in  favor  of  the  plaintiff  for  his  individual  share  of  the  loss 
on  a  part  of  his  stock,  is  void.  Harris  v.  Pearsall,  116  Misc.  366, 
190  N.  Y.  Supp.  61. 

Estoppel,  as  res  adjudicata,  by  virtue  of  a  judgment  for  the 
individual  loss  of  a  stockholder  on  part  of  his  stock,  recovered  in 
an  action  by  him  in  a  representative  capacity  against  the  directors 
of  a  bank  for  negligent  loans,  does  not  apply  to  a  subsequent  repre- 
sentative stockholder's  action  by  the  same  plaintiff  against  their 
successors  for  negligent  refusal  or  omission  to  prosecute  their 
former  directors  for  the  loss  occasioned  by  the  latter.  Harris  v. 
Pearsall,  116  Misc.  366,  190  N.  Y.  Supp.  61. 
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The  damages  recoverable  in  a  representative  stockholder's- 
action  against  the  directors  of  a  bank  for  negligence  of  their  pre- 
decessors whom  they  neglected  to  prosecute,  causing  a  loss  to  the- 
bank,  are  the  amount  of  the  loss  which  could  have  been  collected 
from  their  predecessors  on  a  judgment  recovered  against  them  for 
the  loss.    Harris  v.  Pearsall,  116  Misc.  366,  190  N.  Y.  Supp.  61. 

The  payment  by  a  corporation  of  salaries  in  excess  of  what 
would  be  a  fair  compensation  for  services  is  not  lawful.  In  a 
proper  action  the  court  may  compel  repayment.  Smallwood  v. 
Smith,  197  App.  Div.  533,  189  N.  Y.  Supp.  427. 

The  directors  controlling  a  corporation  cannot  award  them- 
selves bonuses  at  the  end  of  the  year  in  addition  to  their  salaries,, 
and  in  an  action  by  a  minority  stockholder  the  court  will  direct 
the  return  of  the  bonuses.    Schall  v.  Althaus,  208  App.  Div.  103,- 

203  N.  Y.  Supp.  36. 

In  an  action  by  a  minority  stockholder  of  a  corporation  against 
the  controlling  directors  for  an  accounting  because  of  alleged 
diver  of  moneys  for  excessive  salaries  and  bonuses,  where  the 
directors  vote  salaries  to  themselves,  the  presumption  is  that  they 
have  acted  in  their  own  interests  to  the  prejudice  of  the  corpora- 
tion, and  the  burden  is  upon  them  to  overcome  such  presumption. 
Schall  V.  Althaus,  208  App.  Div.  103,  203  N.  Y.  Supp.  36. 

A  judgment  in  favor  of  the  plaintiff  in  an  action  by  a  minority 
stockholder  for  an  accounting  and  a  receivership  of  the  corpora- 
tion and  an  injunction  against  the  continuance  of  the  alleged 
wrongful  acts  of  the  directors,  will  be  reversed  where  the  con- 
tention of  the  plaintiff  that  the  directors  acted  for  their  own  bene- 
fit to  the  detriment  of  the  corporation  is  not  sustained  by  the 
evidence.  Central  Union  Trust  Co.  v.  Broadhead,  213  App.  Div. 
454,  210  N.  Y.  Supp.  808. 

A  minority  of  the  stockholders  of  a  corporation  cannot  com- 
pel the  officers  and  directors  thereof  to  account  for  illegal  and 
excessive  salaries,  paid  to  certain  officers,  although  the  action  of 
the  directors  in  voting  such  excessive  salaries  may  have  been 
illegal,  where  the  action  of  the  directors  has  been  approved  at  a 
meeting  of  the  stockholders.    Kranich  v.  Bach,  209  App.  Div.  52, 

204  N.  Y.  Supp.  320. 

A  director  of  a  corporation  cannot  be  compelled  to  make  resti- 
tution to  the  corporation,  under  section  90  (now  60)  of  the  Gren- 
eral  Corporation  Law,  for  an  alleged  waste  of  corporate  assets, 
where  it  appears  that  the  director  procured  a  loan,  giving  his- 
persohal  note  as  security  for  repayment  thereof,  for  the  benefit 
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of  the  corporation,  and  took  the  personal  notes  of  his  co-incor- 
porators  for  amounts  equal  to  the  shares  of  stock  issued  to  them 
containing  a  provision  requiring  the  application  of  any  dividends 
earned  by  the  corporation  to  the  liquidation  of  the  indebtedness 
represented  by  the  note  which  the  director  gave  as  security  for  the 
loan,  since  the  loan,  having  been  obtained  by  the  director  for  the 
use  of  the  corporation,  was  a  corporate  obligation.  Egan  v. 
Walsh,  125  Misc.  561,  211  N.  Y.  Supp.  588,  aflBrmed  215  App.  Div. 
751,  212  N.  Y.  Supp.  834. 

If  the  directors  are  withholding  dividends  due  to  a  certain 
stockholder  and  using  them  to  pay  other  dividends  or  for  other 
expenses  of  the  company,  and  are  not  carrying  the  unpaid  divi- 
dends as  a  liability  and  are  wasting  the  assets  of  the  company  and 
are  carrying  on  the  company  to  perpetuate  their  control  thereof, 
the  stockholders  have  a  remedy.  The  fact  that  a  stockholder  whose 
dividends  are  diverted,  might  have  a  personal  cause  of  action 
does  not  prevent  a  stockholder  who  is  not  affected  personally 
from  relief  compelling  the  directors  to  properly  conduct  the 
affairs  of  the  corporation.  MacLeod  v.  Miller,  201  N.  Y.  Supp.  108. 

A  director  of  a  corporation,  which  is  owned  and  controlled  by 
three  brothers,  is  authorized  by  section  91  (now  61)  of  the  General 
Corporation  Law  to  maintain  an  action  under  section  90  (now 
60)  thereof  to  compel  the  other  directors  of  the  corporation  to 
account  to  the  corporation,  where  the  director  commencing  the 
action  was  the  sole  active  head  of  the  corporation ;  that  following 
a  dispute  between  himself  and  one  of  the  other  directors  he  was 
excluded  by  the  other  director  from  the  management  of  the 
corporation  and  the  corporation's  business  was  summarily 
stopped  and  its  assets  disposed  of  without  due  and  legal  pro- 
cedure; and  that  the  defendants  drew  a  large  sum  of  money  as 
salary  after  the  business  was  stopped.  Wangrow  v.  Wangrow, 
211  App.  Div.  552,  207  N.  Y.  Supp.  132. 

An  interlocutory  judgment  for  an  accounting  may  be  directed 
in  a  representative  stockholder 's  action  against  the  directors  of  the 
corporation  and  also  another  corporation  which  held  a  managerial 
contract  with  the  plaintiff  corporation,  where  it  appears  that  some 
of  the  individual  defendants  are  officers  in  both  corporations. 
Sheehan  v.  Moore  S  McCormack  Co.,  Inc.,  219  App.  Div.  317,  219 
N.  Y.  Supp.  606. 

When  a  lease  of  a  railroad  provided  that  the  lessee  would  pay 
as  rent  all  expenses  of  the  lessor  railroad,  as  well  as  a  further 
sum,  the  equivalent  of  dividends  at  a  stated  rate  annually  on  the 
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outstanding  stock  of  the  lessor  and  furthr  "guaranteed"  to  the 
shareholders  of  the  lessor  such  annual  dividends  as  rent  and 
provided  for  having  the  "guaranty"  endorsed  on  the  certificates 
of  stock,  the  endorsement  to  be  signed  for  the  lessee  and  the  lessor 
covenanted  to  close  its  stock  transfer  books  prior  to  each  rent 
day,  and  that  "such  dividend"  should  be  paid  to  its  stockholders, 
an  action  by  stockholders  to  enforce  the  obligation  of  the  lessee 
may  be  representative  in  form  but  it  is  not  derivative  in  character 
for  the  obligation  of  the  guarantee  runs  to  the  stockholders  and 
they  may  bring  an  action  in  their  own  right.  Bowers  v.  Inter- 
borough  Rapid  Transit  Co.,  121  Misc.  250,  201  N.  Y.  Supp.  198, 
affirmed  208  App.  Div.  768,  202  N.  Y.  Supp.  917. 

An  action  by  a  judgment  creditor  under  sections  90  and  91  (now 
60  and  61)  of  the  General  Corporation  Law  against  a  corporation 
and  its  directors  was  dismissed  where  the  action  was  based  on  an 
alleged  illegal  sale  of  the  property  of  the  corporation  to  a  Pennsyl- 
vania corporation  and  it  appeared  that  the  sale  was  valid  and 
authorized  under  section  16  of  the  Stock  Corporation  Law  and 
that  the  purchasing  corporation  assumed  and  agreed  to  pay  all 
the  obligations  of  the  old  company  and  that  it  was  at  all  times 
solvent  and  able  to  pay  the  plaintiffs'  claim  with  the  exception  of 
a  short  period  when  it  was  in  the  hands  of  a  receiver,  and  where  it 
further  appeared  that  the  plaintiff  had  consented  to  a  transfer 
of  the  property.  Giles  Dyeing  Machine  Co.  v.  Klauder-W eldon 
D.  M.  Co.,  212  App.  Div.  771,  209  N.  Y.  Supp.  616,  affirmed  243 
N.  Y.  547. 

The  procedure  of  referring  the  issues  in  an  action  by  a  director 
against  other  directors  for  an  accounting,  for  a  report  on  the 
■question  as  to  whether  or  not  the  defendants  should  be  compelled 
to  account  has  been  disapproved.  The  issues  should  be  tried  by 
the  court  to  save  expense  and  delay.  Wangrow  v.  Wangrow,  211 
App.  Div.  552,  207  N.  Y.  Supp.  132. 

Specific  proof  of  fraud  attaching  to  the  issuance  of  corporate 
checks  drawn  to  cash  is  a  requisite  to  establish  misconduct  as  the 
funds  may  or  may  not  have  been  properly  paid  out  for  corporate 
purposes.  Benson  v.  Associated  Art  Press,  Inc.,  236  App.  Div. 
645,  260  N.  Y.  Supp.  282. 

5.  Prevention  of  threatened  alienation. 

In  a  representative  action  by  a  stockholder  to  restrain  the  sale 
of  the  assets  of  one  foreign  corporation  to  another  based  on  an 
alleged  conspiracy  on  the  part  of  the  directors  of  the  selling  cor- 
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poration  and  others  to  defraud  the  stockholders  thereof,  a  tempor- 
ary injunction  will  be  denied  in  the  absence  of  anything  in  plain- 
tiff's affidavits  to  substantiate  the  charge  that  a  conspiracy  exists, 
that  the  stockholders  will  be  prejudiced  by  the  consummation  of 
the  merger,  or  that  the  share-for-share  basis  upon  which  the 
merger  was  to  be  effectuated  is  so  grossly  and  utterly  inadequate 
as  to  be  consistent  only  with  the  inference  that  the  board  of  direc- 
tors of  the  selling  corporation  has  acted  dishonestly  and  with 
sinister  motives  in  recommending  the  plan  to  its  stockholders. 
Armstrong  v.  Eayden,  126  Misc.  786,  214  N.  Y.  Supp.  747. 

7.  Receiver. 

In  an  action  for  the  dissolution  of  a  corporation  and  an  account- 
ing by  the  directors,  a  receiver  will  not  be  appointed,  where  there 
are  no  allegations  showing  a  misappropriation  or  diversion  of  the 
corporate  property.  Miller  v.  Alhertina  Realty  Co.,  Inc.,  198  App. 
Div.  340,  190  N.  T.  Supp.  407. 

In  an  action  by  a  stockholder  against  a  foreign  corporation  a 
receiver  should  not  be  appointed,  where  it  appears  that  the  de- 
fendant corporation  transferred  its  assets  to  a  Florida  corpora- 
tion formed  solely  for  the  purpose  of  taking  over  and  carrying 
on  the  southern  business,  receiving  pay  therefor  in  the  entire 
stock  of  the  latter  corporation;  that  such  transfer  was  authorized 
by  statute,  the  provisions  of  which  were  fully  complied  with ;  that 
there  is  no  allegation  that  any  of  the  assets  of  either  corporation 
were  or  are  in  this  state,  and  that  the  plaintiff  was  a  director  and 
official  of  the  defendant  corporation  up  to  one  month  prior  to  the 
transfer  of  the  property  to  the  Florida  corporation,  for  under 
such  circumstances,  a  receivership  can  do  the  plaintiff  no  possible 
good  and  will  embarrass  the  corporations  and  their  creditors. 
Wild  V.  Adams,  Evans  &  Co.,  Inc.,  199  App.  Div.  401,  191  N.  Y. 
Supp.  399. 

8.  Complaint. 

In  a  suit  in  equity  by  a  stockholder  of  a  corporation  against  the 
corporation  and  the  executrix  of  a  stockholder  for  a  decree  re- 
quiring the  corporation  to  declare  and  distribute  dividends, 
enjoining  its  directors  from  further  acting  and  for  their  removal, 
and  for  an  accounting  and  the  appointment  of  a  receiver  of  the 
property  pendente  lite,  in  which  the  said  executrix  appeals  from 
an  order  denying  her  motion  for  judgment  on  the  pleadings,  the 
question  presented  for  decision  is  not  merely  whether  a  "cause  of 
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action  for  any  relief  against  her  as  executrix  is  stated  but  whether 
the  complaint  sufficiently  shows  a  cause  for  action  for  any  of  the 
equitable  relief  demanded  and  whether  she  in  her  representative 
capacity  is  a  necessary  or  proper  party  to  the  determination  of  the 
issues  upon  which  plaintiff's  right  thereto  depends.  Nauss  v. 
Nauss  Bros.  Co.,  195  App.  Div.  318,  187  N.  Y.  Supp.  158. 

The  complaint  in  an  action  to  require  a  board  of  directors  to 
declare  dividends  should  show,  not  only  that  the  directors  are 
acting  in  bad  faith  in  refraining  from  declaring  a  dividend,  but 
also  that  the  directors  have  recognized  the  propriety  of  declaring 
dividends  and  that  there  is  a  duty  on  the  part  of  the  board  of 
directors  to  declare  dividends.  Nauss  v.  Nauss  Bros.  Co.,  195 
App.  Div.  318  N.  Y.  Supp.  158. 

The  complaint  in  an  action  to  compel  the  directors  of  a  cor- 
poration to  declare  dividends  should  set  out  facts  with  respect 
to  the  assets  and  liabilities  of  the  company,  showing  the  surplus, 
if  any,  and  why  it  is  not  needed  in  the  business  of  the  company. 
A  prima  facie  right  to  dividends  should  be  shown  by  setting  forth 
facts  with  reference  to  the  financial  condition  of  the  company  and 
to  rebut  the  presumption  arising  from  the  failure  of  the  board  of 
directors  to  declare  dividends  that  the  directors  have  honestly 
exercised  their  discretion  by  showing  a  state  of  facts  tending  to 
show  that  they  could  not,  acting  in  good  faith,  have  deemed  it 
necessary  to  refrain  from  declaring  dividends.  Nauss  v.  Nauss 
Bros.  Co.,  195  App.  Div.  318,  187  N.  Y.  Supp.  158. 

In  a  derivative  action  by  a  stockholder  against  an  officer  and 
director  of  the  corporation  for  an  accounting  of  funds  of  the  cor- 
poration, the  complaint  must  allege  a  demand  on  the  corporation 
to  bring  action,  or  an  excuse  for  not  making  the  demand,  and  the 
demand  should  be  proved  at  the  trial.  Brady  v.  Meenan,  204  App. 
Div.  390,  198  N.  Y.  Supp.  177. 

The  complaint  in  an  action  by  a  stockholder  to  set  aside  a  trans- 
fer by  the  corporation  does  not  state  a  cause  of  action,  where  it 
is  shown  that  a  proper  demand  was  made  either  upon  the  corpora- 
tion or  upon  its  directors  to  institute  the  action,  or  that  such  a 
demand  was  unnecessary.  Security  Trust  Co.  v.  Pritchard,  190 
N.Y.  Supp.  871,  modified  201  App.  Div.  142, 194  N.  Y.  Supp.  486. 

It  is  not  necessary  in  a  stockholder's  action  that  the  complaint 
allege  that  a  demand  was  made  on  the  corporation  to  bring  suit 
for  the  injury  sustained,  where  it  is  alleged  that  the  corporation 
is  under  the  control  of  an  officer  who  is  one  of  the  defendants  and 
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it  is  sought  to  compel  such,  defendant  to  account.  Bailey  v.  Col- 
leen Products  Corp.,  120  Misc.  297,  198  N.  Y.  Supp.  418. 

It  is  not  necessary  that  the  complaint  of  a  stockholder  allege 
a  demand  on  the  corporation  or  its  directors  before  the  commence- 
ment of  the  action,  where  it  appears  that  the  only  other  stock- 
holders of  the  corporation  are  the  individual  defendants  whom 
the  plaintiff  charges  with  misappropriating  corporate  funds  and 
that  the  individual  defendants  constitute  a  majority  of  the  board 
of  directors  so  that  a  demand  upon  them  would  be  useless.  Trauh 
V.  Arrow  Manufacturing  Corp.,  207  App.  Div.  292,  202  N.  Y. 
:Supp.  121. 

In  a  judgment  creditor's  action  brought  against  certain  direc- 
tors of  the  judgment  debtor  it  was  found  as  a  fact  that  Gr.,  one  of 
the  defendants,  did  not  attend  the  meeting  at  which  a  dividend 
was  declared  and  paid  out  of  capital,  but  the  complaint  alleged 
.and  the  answer  admitted  that  all  of  the  directors  were  present 
at  a  subsequent  meeting  "at  which  they  were  advised  of  the 
declaration  and  payment  of  said  dividend  and  ratified  and  ap- 
proved the  same."  Held,  that  coupled  with  other  facts  alleged, 
this  was  sufficient  to  charge  G.  with  personal  and  affirmative  par- 
ticipation in  the  declaration  and  payment  of  said  dividend.  The 
•evidence  requiring  a  finding  that  the  dividend  was  negligently 
and  knowingly  declared  from  capital,  the  directors  were  liable 
irrespective  of  statute,  and  though  the  form  of  action  might  be 
necessarily  different,  plaintiff  was  entitled  to  judgment.  City 
Investing  Co.  v.  Gerken,  121  Misc.  763,  202  N.  Y.  Supp.  41. 

A  complaint  which  is  insufficient  under  section  101  may  be  up- 
held under  sections  90  and  91  of  the  Corporation  Law,  if  it  con- 
tains proper  allegations.  Trauh  v.  Arrow  Manufacturing  Corp., 
207  App.  Div.  292,  202  N.  Y.  Supp.  121. 

In  a  representative  action  against  directors  and  others  for  the 
misappropriation  of  corporate  funds  it  is  unnecessary  to  allege 
what  the  defendants  did  with  the  money  misappropriated.  Dein- 
inger  v.  Ward,  218  App.  Div.  235,  218  N.  Y.  Supp.  337. 

The  requisite  allegations  to  support  an  action  under  this  pro- 
vision are  negligence  and  injury  to  or  losses  of  the  funds  or  prop- 
erty of  the  corporation.  Stols  v.  Ginshurg,  217  App.  Div.  701; 
215  N.  Y.  Supp.  927;  affirmed  245  N.  Y.  519. 

'9.  Counterclaims. 

In  a  stockholder's  representative  action  the  defendants  cannot 
set  up,  as  counterclaims,  independent  representative  causes  of 
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action  to  recover  damages  for  the  corporation  for  wrongful  acts 
not  included  in  the  plaintiff's  cause  of  action.  Security  Trust 
Co.  V.  Pritchard,  122  Misc.  760,  204  N.  Y.  Supp.  31. 

In  an  action  by  a  director  against  the  general  manager  of  a 
corporation  to  compel  an  accounting  of  funds  alleged  to  have  been 
misappropriated  by  the  defendant,  the  defendant  may  interpose  a 
counterclaim  alleging  that  the  funds  were  taken  to  apply  on  ac- 
count of  a  certain  indebtedness  owing  to  him  by  the  corporation 
for  salary  and  disbursements.  Noeller  v.  Duffy,  126  Misc.  799, 
214  N.  Y.  Supp.  304. 

In  an  action  under  sections  60  and  61  of  the  General  Corpora- 
tion Law  brought  by  a  director  against  an  officer  and  manager  of 
the  corporation  demanding  an  accounting  and  a  return  to  the 
corporation  the  defendant  may  not  interpose  a  counterclaim  for 
an  indebtedness  of  the  corporation  to  himself  individually  in- 
curred by  himself  as  its  manager.  Burgess  v.  Stevens,  148  Misc. 
450,  266  N.  Y.  Supp.  79. 

D.  Actions  against  officers  by  corporation  or  receiver  or  trustee. 

Section  91-a  of  the  General  Corporation  Law  was  omitted  by  Chapter  650  of  the- 
Laws  of  1929  but  the  provisions  thereof  are  substantially  replaced  by  sections  60  and 
61  of  Chapter  650  of  the  Laws  of  1929. 

ARTICLE  III. 

SUPERVISION  OF  ELECTION  OF  OFFICERS. 

A.  General  Corporation  Law,  §  25.    Powers  of  Supreme  Court  respecting 
elections. 

Upon  the  application  of  any  member  aggrieved  by  an  election,  and  upon  notice  tO' 
the  persons  declared  elected  thereat,  the  corporation  and  such  other  persons  as  the 
court  may  direct,  the  supreme  court  at  a  special  term  thereof  shall  forthwith  hear  the 
proofs  and  allegations  of  the  parties,  and  confirm  the  election  or  order  a  new  election, 
as  justice  may  require.  (Formerly  General  Corporation  Law,  §  32,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

Under  section  31  of  the  Stock  Corporation  Law,  inspectors  of 
election  may  be  appointed  in  any  manner  provided  in  the  by-laws ; 
and  it  is  not  necessary  that  they  be  selected  by  a  stock  vote.  Mat- 
ter of  Remington  Typewriter  Co.,  234  N.  Y.  296,  reversing  203 
App.  Div.  65,  196  N.  Y.  Supp.  309.  By  chapter  787  of  the  Laws  of 
1923  §  31  became  §  46  and  was  amended  by  permitting  stock- 
holders to  appoint  inspectors  in  case  of  the  failure  of  the  by-laws, 
to  provide  for  this  appointment.  See  Rosbrook  on  Corporations. 
(3rd  Ed.,  1926). 
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The  jurisdiction  of  the  court  extends  to  a  corporation,  although 
incorporated  under  the  laws  of  the  state  of  Delaware,  whose  assets 
consist  entirely  of  shares  of  stock  in  a  New  York  corporation,  and 
all  of  its  business  is  done  in  this  state,  where  all  of  its  officers  and 
directors,  except  one,  reside,  and  where  nearly  all  of  the  stock- 
holders reside.  Matter  of  Young  v.  Jehbett,  213  App.  Div.  774, 
211  N.  Y.  Supp.  61. 

The  Supreme  Court  has  no  authority  under  section  32  of  the 
Oeneral  Corporation  Law,  to  act  in  advance  of  an  annual  election 
of  a  religious  corporation  to  determine  the  qualifications  of  voters 
or  to  supervise  the  proceedings  at  an  election  to  be  thereafter 
held;  but  the  limit  of  the  court's  authority  is  to  pass  upon  the 
validity  of  an  election  that  has  been  held  and  to  confirm  it  or  to 
order  a  new  election.  Matter  of  Washington  Ave.  Baptist  Church, 
215  App.  Div.  529,  214  N.  Y.  Supp.  259. 

Where  the  by-laws  of  a  corporation  provide  that  if  an  inspector 
of  election  refuses  to  serve  or  shall  not  be  present  at  any  subse- 
quent stockholders'  meeting,  the  meeting  shall  appoint  an  inspec- 
tor in  his  place,  an  appointment  of  an  inspector  to  fill  a  vacancy 
by  a  per  capita  vote  of  the  stockholders  present  is  legal,  and  an 
election  of  directors  which  follows  will  not  be  vacated  on  the 
ground  that  such  appointment  should  have  been  made  by  a  stock 
vote.  Matter  of  Remington  Typewriter  Co.,  234  N.  Y.  296,  revers- 
ing 203  App.  Div.  65,  196  N.  Y.  Supp.  309. 

Where  the  by-laws  of  a  corporation  contain  no  provision  war- 
ranting the  removal  of  an  officer,  there  can  be  no  removal  without 
cause.    Matter  of  Korff,  198  App.  Div.  553, 190  N.  Y.  Supp.  664. 

Chapter  17,  Laws  of  1925,  relating  to  the  election  of  directors 
of  the  Mount  Sinai  Hospital  has  been  held  constitutional,  so  that 
a  proceeding  under  section  32  of  the  General  Corporation  Law 
asking  that  the  election  be  set  aside  on  the  ground  of  the  uncon- 
stitutionality of  that  statute  was  dismissed.  Matter  of  Mount 
Sinai  Hospital,  128  Misc.  476,  219  N.  Y.  Supp.  505;  affirmed  223 
App.  Div.  836,  228  N.  Y.  Supp.  855. 

In  the  absence  of  express  regulations  by  statute  or  by-law,  the 
conduct  of  meetings,  including  the  election  of  officers,  is  controlled 
largely  by  accepted  usage  and  common  practice.  The  fundamental 
rule  is  that  all  who  are  entitled  to  take  part  shall  be  treated  with 
fairness  and  good  faith.  This  rule  permits  the  correction  of  a 
mere  mistake  by  the  inspectors  of  election  when  it  can  be  made 
without  prejudice  to  the  rights  of  others  and  before  the  final  vote 
is  announced.    While  the  judges  of  election  are  ministerial  officers. 
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nevertheless,  within  the  scope  of  their  ministry  some  discretion 
resides.  Matter  of  Young  v.  Jehhett,  213  App.  Div.  774,  211  N.  Y. 
Supp.  61. 

The  statutory  right  under  section  23  of  the  General  Corpora- 
tion Law  of  every  stockholder  of  record  to  vote,  unless  otherwise 
provided  in  the  certificate  of  incorporation,  cannot  be  taken  away 
by  a  by-law.    Matter  of  Timen,  120  Misc.  815,  200  N.  Y.  Supp.  488. 

Although  the  original  subscribers  of  the  capital  stock  of  a  cor- 
poration did  not  have  their  shares  transferred  to  them,  they  are, 
nevertheless,  stockholders  in  relation  to  the  corporation  and  a 
motion  to  set  aside  an  election  of  directors  at  which  such  stock- 
holders voted,  on  the  ground  that  their  names  did  not  appear  on 
the  transfer  books  of  the  corporation  as  stockholders  thereof, 
must  be  denied.  Matter  of  Timen,  120  Misc.  815,  200  N.  Y. 
Supp.  488. 

A  by-law  of  a  corporation  providing  that  nominations  of  direc- 
tors shall  be  made  in  writing  and  signed  by  at  least  ten  members 
and  filed  with  the  secretary  ten  days  before  the  meeting,  is  con- 
strued as  being  merely  directory  and  not  as  prohibiting  the  mem- 
bers from  voting  for  other  than  those  nominated.  A  contrary 
construction  of  such  a  by-law  would  render  it  ineffective.  Matter 
of  Farrell,  205  App.  Div.  443,  200  N.  Y.  Supp.  95,  affirmed,  236 
N.  Y.  603. 

The  election  of  directors  of  a  membership  corporation  will  be 
set  aside  under  section  32  of  the  General  Corporation  Law  and  a 
new  election  ordered,  where  it  appears  that  a  small  portion  of  the 
membership  in  attendance  at  an  annual  meeting  separated  from 
the  main  body  and  held  an  election  of  directors  in  strict  accordance 
with  their  legal  rights,  but  such  election  was  contrary  to  the  long- 
continued,  though  illegal,  practice  of  electing  directors  by  the 
officers  of  the  corporation  and  certain  accredited  representatives 
from  clubs  and  by  directors  at  large,  for,  while  the  action  of  said 
body  was  strictly  legal,  under  the  circumstances,  justice  requires 
that  a  new  election  be  ordered  so  that  the  main  body  of  the  mem- 
bership may  be  given  an  opportunity  to  vote.  Matter  of  Bogart, 
215  App.  Div.  45,  213  N.  Y.  Supp.  137. 

If  a  director  is  illegally  removed  from  office  and  another  elected 
in  his  place  at  a  meeting  of  the  board  of  directors  before  the  an- 
nual meeting  of  the  board  of  directors,  but  thereafter  the  annual 
meeting  is  had  and  the  directors  are  elected  at  such  annual  meet- 
ing, the  remedy  of  the  removed  director,  if  the  annual  election  is 
not  legal,  is  to  proceed  under  section  32  of  the  General  Corpora- 
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tion  Law  to  have  the  election  set  aside  and  a  new  election  ordered. 
His  remedy  is  not  a  motion  to  reinstate  himself  as  a  director  on 
the  ground  that  he  was  illegally  removed  since  by  force  of  the 
annual  election,  if  that  election  is  legal,  he  is  not  entitled  to  be 
reinstated  as  director.  Matter  of  Moscowits,  206  App.  Div.  289^ 
200  N.  Y.  Supp.  630. 

"Where  certain  proxies  were  entrusted  to  one  of  the  inspectors. 
of  election  but  were  not  filed  by  him  until  after  the  polls  were 
closed,  it  was  held  that  as  this  action  was  inadvertent  and  as  he 
actually  filed  the  proxies  before  the  result  of  the  election  was  an- 
nounced, such  proxies  should  be  counted,  and  the  inspectors  of 
election  were  ordered  to  reconvene  and  accept  such  proxies  and 
count  the  votes  thereunder.  Matter  of  Young  v.  Jehhett,  213  App. 
Div.  774,  211  N.  Y.  Supp.  61. 

In  a  proceeding  under  section  32  of  the  General  Corporation 
Law  to  set  aside  an  election  of  the  board  of  directors  of  a  cattle 
breeding  association,  national  in  scope  and  with  a  large  member- 
ship, incorporated  in  this  state  by  special  act  of  the  legislature  in 
1885  and  re-incorporated  under  the  Membership  Corporations 
Law  in  1913,  upon  examination  of  the  petitioner's  objections,  heldf 
that  even  if  in  part  sound,  they  are  all  objections  which  may  be 
waived,  and  that  in  the  case  of  an  association  like  the  one  under 
consideration  they  were  waived  by  the  members  when  they  joined 
the  association  in  so  far  as  such  objections  existed  at  that  time 
and  by  acquiescence  thereafter  through  failure  to  make  timely 
assertion  of  alleged  rights.  Matter  of  George  v.  Holstein-Friesian 
Assn.,  238  N.  Y.  513,  affirming  205  App.  Div.  234,  199  N.  Y. 
Supp.  557. 

Contested  elections  and  particularly  contested  incidents  relat- 
ing to  the  voting  at  elections  must  for  the  most  part  be  litigated 
summarily.  In  such  proceedings  the  courts  are  interested  in  the 
merits  rather  than  in  the  technique.  Provided  always  that  there 
is  no  surprise  and  no  unfair  advantage  taken,  that  there  is  no  sub- 
stantial prejudice  sustained  and  that  all  parties  have  had  a  fair 
opportunity  to  be  heard,  the  niceties  of  procedural  law  may  to  a 
certain  extent  be  disregarded,  when  the  circumstances  of  the  case 
demand  it.  Appellate  courts  are  not  disposed  to  look  too  curiously 
into  the  pedigree  of  the  order  appealed  from,  nor  to  determine  its 
exact  breed.  Matter  of  Young  v.  Jehhett,  213  App.  Div.  774,  211 
N.  Y.  Supp.  61. 

Section  25  of  the  General  Corporation  Law  was  derived  from 
former  section  32  as  amended  by  Chapter  650  of  the  Laws  of  1929 
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and  while  the  wording  of  section  32  was  changed  we  find  nothing 
to  indicate  that  the  same  broad  supervisory  powers  of  corpora- 
tion election  were  not  intended  to  be  retained  in  the  Supreme 
Court.  The  status  of  stockholders  as  such  might  be  inquired 
into  in  this  proceeding.  Matter  of  Prophet,  236  App.  Div.  524; 
260  N.  Y.  Supp.  239. 

ARTICLE  IV. 

CHANGE  OF  NAME.* 

A.  General  Corporation  Law,  §  40.    Change  of  name. 

Any  domestic  corporation  may  change  its  name  by  filing  a  certificate  whicli  shall 

be  entitled  and  endorsed  ' '  Certificate  of  change  of  name  of  to   

pursuant  to  section  forty  of  the  general  corporation  law"  (The  first  blank  space  being 
filled  in  with  the  name  to  be  relinquished  and  the  second  space  being  filled  in  with  the 
name  to  be  assumed)  and  which  shall  state : 

1.  The  name  of  the  corporation,  and,  if  there  has  been  a  previous  change,  the  name 
under  which  it  was  originally  incorporated. 

2.  The  date  of  filing  of  the  certificate  of  incorporation  in  each  state  office  where 
filed,  or  if  the  corporation  is  created  by  a  special  law  and  has  no  certificate  of  incor- 
poration, the  chapter  number  and  year  of  passage  of  such  law. 

3.  The  new  name  to  be  assumed. 

If  the  corporation  is  a  non-stock  corporation,  the  certificate  shall  be  either: 

a.  Subscribed  and  acknowledged,  in  person  or  by  proxy,  by  every  member  of  record 
of  the  corporation  entitled  to  vote  at  meetings  of  the  members,  and  shall  have 
annexed  an  affidavit  of  the  secretary  or  an  assistant  secretary  that  the  persons  who 
have  subscribed  the  certificate,  in  person  or  by  proxy,  constitute  all  of  the  members  of 
record  of  the  corporation  who  are  entitled  to  vote  at  meetings  of  the  members;  or 

b.  Subscribed  and  acknowledged  by  the  president  or  a  vice-president  and  the  secre- 
tary or  an  assistant  secretary,  who  shall  make  and  annex  an  affidavit  stating  that 
ihey  have  been  authorized  to  execute  and  file  such  certificate  by  the  votes,  cast  in 
person  or  by  proxy,  of  a  majority  of  the  members  of  record  of  the  corporation  who 
are  entitled  to  vote,  and  that  such  votes  were  cast  at  a  meeting  of  the  members  called 
for  that  purpose  upon  like  notice  as  that  required  for  the  annual  meetings  of  the  cor- 
poration, and  the  date  of  such  meeting;  except  that,  in  the  ease  of  a  corporation  exist- 
ing under  article  nine  of  the  insurance  law,  and  in  the  case  of  a  savings  and  loan 
association  existing  under  article  ten  of  the  banking  law,  such  certificate  may  be 
authorized  by  a  majority  of  the  members  present  in  person  or  represented  by  proxy 
at  any  annual  meeting  or  at  any  special  meeting  thereof,  provided  the  notice  of  such 
special  meeting  shall  have  contained  the  resolution  authorizing  such  change  in  name. 

If  the  corporation  is  a  stock  corporation  such  certificate  shall  be  either: 
e.  Subscribed  and  acknowledged  by  every  subscriber  of  the  certificate  of  incorpora- 
tion and  every  subscriber  to  stock,  and  shall  have  annexed  an  affidavit  of  one  of 
the  subscribers  of  the  certificate  of  incorporation  to  the  effect  that  no  stock  had  been 
issued  and  that  the  persons  who  have  subscribed  the  certificate  of  change  of  name 
constitute  all  of  the  subscribers  of  the  certificate  of  incorporation  and  all  of  the  sub- 
scribers to  stock;  or 

d.  Subscribed  and  acknowledged,  in  person  or  by  proxy,  by  the  holders  of  record  of 
all  of  the  outstanding  shares  of  the  corporation  entitled  to  vote  thereon,  and  shall  have 

*  See  also  Bosbrook  on  Corporations  (3rd  Ed.,  1926),  pp.  58-61. 
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annexed  an  affidavit  of  the  secretary  or  an  assistant  secretary  of  the  corporation  that 
the  persons  who  have  executed  the  certificate,  in  person  or  by  proxy,  constitute  the 
holders  of  all  of  the  outstanding  shares  of  the  corporation  entitled  to  vote  thereon;  or 

e.  Subscribed  and  acknowledged  by  the  president  or  a  vice-president  and  the  secre- 
tary or  an  assistant  secretary,  who  shall  make  and  annex  an  affidavit  stating  that  they 
have  been  authorized  to  execute  and  file  such  certificates  by  the  votes,  cast  in  person 
or  by  proxy,  of  the  holders  of  record  of  a  majority  of  the  outstanding  shares  of  the 
corporation  entitled  to  vote  thereon,  and  that  such  votes  were  east  at  a  stockholders' 
meeting  held  upon  notice  as  prescribed  in  section  forty-five  of  the  stock  corporation 
law,  and  the  date  of  such  meeting. 

Such  certificate  shall  not  be  filed  if  the  name  to  be  assumed  contains  any  word 
prohibited  by  law  to  a  corporation  of  like  character,  or  if  it  is  the  same  as  that  of 
a  corporation,  either  foreign  or  domestic,  authorized  to  do  business  under  the  laws  of 
this  state,  or  so  nearly  resembles  it  as  to  be  calculated  to  deceive,  nor  shall  such  cer- 
tificate be  filed  by  a  banking  corporation  unless  the  approval  of  the  superintendent 
of  banks  be  endorsed  thereon,  nor  by  an  insurance  corporation  unless  the  approval  of 
the  superintendent  of  insurance  be  endorsed  thereon,  nor  by  a  railroad  corporation 
unless  the  approval  of  the  public  service  commission  or  the  transit  commission  having 
jurisdiction  of  the  corporation  be  endorsed  thereon.  Any  corporation,  other  than  a 
moneyed  corporation,  desiring  to  change  its  name,  may  apply,  in  writing,  to  the 
secretary  of  state  to  have  the  name  which  it  proposes  to  assume  reserved,  and  if  the 
secretary  of  state  does  not  find  an  interfering  name  on  his  index  of  corporations  he 
shall,  upon  payment  to  his  office  of  a  fee  of  five  dollars,  reserve  such  name  for  such 
corporation  for  a  period  of  forty  days. 

The  certificate  of  change  of  name  of  a  banking  corporation  shall  be  filed  in  the 
office  of  the  superintendent  of  banks,  that  of  an  insurance  corporation  in  the  office 
of  the  superintendent  of  insurance  and  that  of  every  other  corporation  in  the  depart- 
ment of  state;  and  a  duplicate  original  or  certified  copy  of  every  such  certificate  shall 
be  filed  in  the  office  of  the  clerk  of  the  county  in  which  the  office  of  the  corporation  is 
located.  Provided,  however,  that  if  the  corporation  is  a  religious  corporation  and  its 
certificate  of  incorporation  is  filed  in  the  office  of  a  county  clerk  and  not  in  the  depart- 
ment of  state,  the  certificate  of  change  of  name  shall  be  filed  in  the  office  of  such 
county  clerk  only  and  not  in  the  department  of  state.  (Formerly  General  Corporation 
Law,  §  60,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

B.  General  Corporation  Law,  §  61.     Contents  of  petition..    (Bepealed 

by  chap.  732,  Laws  of  1923.) 

C.  General  Corporation  Law,  §  62.    Notice  of  presentation  of  petition. 

(Repealed  by  chap.  732,  Laws  of  1923.) 

D.  General  Corporation  Law,  §  63.    Order  authorizing  change.  (Repealed 

by  chap.  732,  Laws  of  1923.) 

E.  General  Corporation  Law,  §  41.    Proceedings  heretofore  had. 

No  proceedings  had  prior  to  April  fourth,  eighteen  hundred  and  ninety-four,  under 
sections  two  thousand  four  hundred  and  fourteen  and  two  thousand  four  hundred  and 
fifteen  of  the  code  of  civil  procedure  for  the  change  of  the  name  of  a  corporation, 
shall  be  invalid  by  reason  of  the  non-filing  of  an  affidavit  of  the  publication  of  the 
order  changing  such  name  within  twenty  days  from  the  date  thereof. 

And  no  proceedings  heretofore  had  under  the  provisions  of  article  •  three,  chapter 
twenty-three,  consolidated  laws,  for  the  change  of  the  name  of  a  corporation,  shall  be 
invalid  by  reason  of  the  non-filing  and  recording  of  such  affidavit  of  the  publication 
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of  the  order  changing  such  name  -within  forty  days  from  the  making  of  such  order. 
(Formerly  General  Corporation  Law,  §  64,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

P.  General  Corporation  Law,  §  42.    Substitution  of  new  name  in  pending 

action  or  proceeding. 

An  action  or  special  proceeding,  civil  or  criminal,  commenced  by  or  against  a  cor- 
poration whose  name  is  changed  shall  not  abate,  nor  shall  any  relief,  recovery  or  other 
proceeding  therein  be  prevented,  impeded  or  impaired  in  consequence  of  such  change 
of  name.  Any  party  to  the  action  or  the  special  proceeding,  or  the  people,  as  the 
case  requires,  may  at  any  time,  obtain  an  order  amending  any  of  the  papers  or  pro- 
ceedings therein,  by  the  substitution  of  the  new  name,  without  costs  and  without 
prejudice  to  the  action  or  proceeding.  (Formerly  General  Corporation  Law,  §  65, 
amended  and  renumbered  by  Chapter  660,  Laws  of  1929.) 

H.  Right  to  change  name. 

Section  60  (now  40)  of  the  General  Corporation  Law  is  silent  on 
the  subject  of  the  name  adopted  indicating  the  corporate  charac- 
ter. Upon  the  merger  of  a  corporation  under  section  85  of  the 
Stock  Corporation  Law  the  name  of  the  merged  corporation  need 
not  contain  words  indicating  its  corporate  character,  as  required 
by  section  6  of  the  General  Corporation  Law.  Matter  of  Sizer 
Lumber  Corporation  v.  Knapp,  124  Misc.  669,  209  N.  Y.  Supp. 
197.  This  decision  was  abrogated  by  an  amendment  to  section 
85  of  the  Stock  Corporation  Law,  made  by  Chapter  649  of  "the 
Laws  of  1925. 

ARTICLE  V. 

SALE  OF  REAL  PROPERTY. 

A.  Right  to  sell  real  property. 

1.  Religious  Corporations  Law,  §  12.    Sale,  mortgage  and  lease  of  real 
property  of  religious  corporations. 

A  religious  corporation  shall  not  sell  or  mortgage  any  of  its  real  property  without 
applying  for  and  obtaining  leave  of  the  court  therefor  pursuant  to  the  provisions  of 
article  five  of  the  general  corporation  law.  The  trustees  of  an  incorporated  Protestant 
Episcopal  church  shall  not  vote  upon  any  resolution  or  proposition  for  the  sale,  mort- 
gage or  lease  of  its  real  property,  unless  the  rector  of  such  church,  if  it  then  has  a 
rector,  shall  be  present,  and  shall  not  make  application  to  the  court  for  leave  to  sell 
or  mortgage  any  of  its  real  property  without  the  consent  of  the  bishop  and  standing 
committee  of  the  diocese  to  which  such  church  belongs,  or  execute  and  deliver  a  lease 
of  any  of  its  real  property  for  a  term  exceeding  five  years  without  similar  consent  of 
the  bishop  and  standing  committee  of  the  diocese  to  which  such  church  belongs;  but 
in  case  the  see  be  vacant,  or  the  bishop  be  absent  or  unable  to  act,  the  consent  of 
the  standing  committee  with  their  certificate  of  the  vacancy  of  the  see  or  of  the 
absence  or  disability  of  the  bishop  shall  suffice.  The  trustees  of  an  incorporated 
Boman  Catholic  church  shall  not  make  application  to   the  court   for   leave   to  mort- 
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jgage,  lease  or  sell  any  of  its  real  property  without  the  consent  of  the  archbishop  or 
bishop  of  the  diocese  to  which  such  church  belongs   or  in  case  of   their  absence   or 
inability  to  act,  without  the  consent   of  the   vicar-general   or  administrator   of   such 
diocese.     The   trustees   of   an  incorporated   Ruthenian  Catholic   church   of   the   Greek 
rite  shall  not  make  application  to  the  court  for  leave  to  mortgage,  lease  or  sell  any 
of  its  real  property  without  the  consent  in  writing  of  the  Ruthenian  Greek  Catholic 
bishop  of  the  diocese  to  which  such   church  belongs,   or,  in  ease   of   his   absence   or 
inability  to  act,  without  the  consent  of  the  vicar-general  of   such  bishop   or   of  the 
administrator   of  such   diocese.     The  trustees   of   an   incorporated   African   Methodist 
Episcopal  Zion  church  shall  not  make  application  to  the  court  for  leave  to  mortgage, 
lease  or  sell  any  of  its  real  property  without  the  consent  of  the  bishop  of  the  diocese 
to  which  said  church  belongs,  or  in  case  of  his  absence  or  inability  to  act,  without 
the  consent  of  the  annual  conference  having  jurisdiction  over  such  church.     The  peti- 
tion of  the  trustees  of  an  incorporated  Protestant  Episcopal  church  or  Roman  Catholic 
church  shall,  in  addition  to  the  matters  required  by  article  five  of  the  general  corpo- 
ration law  to  be  set  forth  therein,  set  forth  that  this  section  has  also  been  complied 
with.     The  petition  of  the  trustees  of  an  incorporated  African  Methodist  Episcopal 
Zion  church  shall  in  addition  to  the  matters  required  by  article  five  of  the  general 
corporation  law  to   be   set   forth   therein,   set   forth   that   this   section   has   also   been 
complied  with.     But  lots,  plats  or  burial  permits  in  a  cemetery  owned  by  a  religious 
corporation  may  be  sold,   also  all  or  part  of  such  cemetery  may  be  conveyed  to  a 
cemetery   corporation,    without    applying    for    or   obtaining   leave   of    the   court.      No 
cemetery  lands  of  a  religious  corporation  shall  be  mortgaged  while  used  for  cemetery 
purposes.     Except  as  otherwise  provided  in  this  chapter  in  respect  to  a  religious  cor- 
poration of  a  specified  denomination,  any  solvent  religious  corporation  may,  by  order 
of  the  supreme  court,  obtained  as  above  provided  in  proceedings  to  sell  mortgage  or 
lease  real  property,   convey  the  whole   or   any  part   of  its   real  property   to   another 
religious  corporation,  for  a  consideration  of  one  dollar  or  other  nominal  consideration, 
and  for  the  purpose  of  applying  the  provisions  of  article  five  of  the  general  corporation 
law,  a  proposed  conveyance  for  such  consideration  shall  be  treated  as  a  sale,  but  it 
shall  not  be  necessary  to  show,  in  the  petition  or  otherwise,  nor  for  the  court  to  find  that 
the  pecuniary  or  proprietary  interest   of  the   grantor   corporation  will   be   promoted 
thereby;  and  the  interests  of  such  grantor  shall  be  deemed  to  be  promoted  if  it  appears 
that  religious  or  charitable  objects  generally  are  conserved  by  such  conveyance,  pro- 
vided, however,  that  such  an  order  shall  not  be  made  if  tending  to  impair  the  claim 
or  remedy  of  any  creditor.     If  a  sale  or  mortgage  of  any  real  property  of  any  such 
religious  corporation  has  been  heretofore  or  shall  be  hereafter  made  and  a  conveyance 
or  mortgage  executed  and  delivered  without  the  authority   of  a  court   of  competent 
jurisdiction,  obtained  as  required  by  law,  or  not  in  accordance  with  its  directions,  the 
court  may,  thereafter,  upon  the  application  of  the  corporation,  or  of  the  grantee  or 
mortgagee  in  any  such  conveyance  or  mortgage  or  of  any  person  claiming  through  or 
under  any  such  grantee  or  mortgagee  upon  such  notice  to   such   corporation,   or  its 
successor,  and  such  other  person  or  persons  as  may  be  interested  in  such  property,  as 
the  court   may  prescribe,   confirm   said   previously   executed   conveyance   or   mortgage, 
and  order  and  direct  the  execution  and  delivery  of  a  confirmatory  deed  or  mortgage, 
or  the  recording  of  such  confirmatory  order  in  the  office  where  deeds  and  mortgages  are 
recorded  in  the  county  in  which  the  property  is  located;  and  upon  compliance  with  the 
said  order  such  original  conveyance  or  mortgage  shall  be  as  valid  and  of  the  same 
force  and  effect  as  if  it  had  been  executed  and  delivered  after  due  proceedings  had  in 
accordance  with  the  statute  and  the  direction  of  the  court.    But  no  confirmatory  order 
may  be  granted  unless  the  consents  required  in  the  first  part  of  this  section  for   a 
Protestant  Episcopal,  Roman  Catholic  or  an  incorporated  African  Methodist  Episcopal 
Zion  church  have  first  been  given  by  the  prescribed  authority  thereof,  either  upon  the 
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original  application  or  upon  the  application  for  the  confirmatory  order.      (Amended 
by  Chapter  175,  Laws  of  1931.) 

2.  Membership  Corporations  Law,  §  21.    Purchase,  sale,  mortgEige  and 

lease  of  real  property. 

No  purchase  of  real  property  shall  be  made  by  a  membership  corporation,  and  no 
membership  corporation  shall  sell,  mortgage  or  lease  its  real  property,  unless  authorized 
by  the  vote  of  at  least  two-thirds  of  the  whole  number  of  its  directors,  provided  that 
if  there  are  twenty-one  or  more  directors,  the  vote  of  a  majority  of  the  whole  number 
shall  be  sufficient. 

No  sale  or  mortgage,  other  than  a  purchase  money  mortgage,  of  real  property  within 
the  state,  or  lease  thereof  for  more  than  five  years,  shall  be  made  without  leave  of  the 
supreme  court  in  a  judicial  district  in  which  some  of  the  property  is  located.  The 
court  may  grant  leave  to  a  membership  corporation  to  convey  without  consideration 
real  property  within  or  without  this  state  to  a  municipal  corporation  or  to  another 
corporation  created  not  for  pecuniary  profit  for  the  same  or  kindred  purposes. 

If  a  membership  corporation  heretofore  has  or  hereafter  shall  have  executed  and 
delivered  a  deed,  mortgage  or  lease  without  leave  of  court  as  required  by  law,  the 
court,  upon  application  of  the  corporation  or  of  any  party  in  interest  upon  eight  days' 
notice  to  such  corporation,  may  confirm  such  deed,  mortgage  or  lease,  subject  to  the 
intervening  rights,  if  any,  of  subsequent  bona  fide  purchasers  and  mortgagees  of  record. 

The  provisions  of  this  section  shall  not  apply  to  property  acquired  in  foreclosure  pro- 
ceedings or  property  coming  into  the  ownership  of  a  membership  corporation  by  reason 
of  default  or  otherwise  of  a  guaranteed  mortgage,  either  in  whole  or  in  certificate 
form.  (Formerly  Membership  Corporations  Law,  §  13,  amended  and  renumbered  by 
Chapter  722,  Laws  of  1926;  Chapter  703,  Laws  of  1934,  and  Chapter  594,  Laws  of 
1935.) 

3.  General  Corporation  Law,  §  50.    Petition. 

A  corporation  required  by  law  to  obtain  leave  of  court  to  sell,  mortgage  or  lease 
its  real  property  shall  present  a  verified  petition  to  the  supreme  court  of  the  judicial 
district,  or  the  county  court  of  the  county,  wherein  the  real  property  is  wholly  or 
partly  situated,  stating: 

1.  The  name  of  the  corporation  and  of  its  directors  and  principal  officers,  their 
places  of  residence  and  the  law  under  or  by  which  it  was  incorporated. 

2.  The  business  of  the  corporation. 

3.  A  description,  with  reasonable  certainty,  of  the  real  property  to  be  sold,  mort- 
gaged or  leased. 

4.  That  the  interests  of  the  corporation  will  be  promoted  by  the  sale,  mortgage  or 
lease,  of  the  real  property  specified,  and  a  concise  statement  of  the  reasons  therefor. 

5.  That  such  sale,  mortgage  or  lease  has  been  authorized  by  a  vote  of  at  least  two- 
thirds  of  its  directors,  at  a  meeting,  duly  called  and  held,  and  a  copy  of  the  resolution 
granting  such  authority. 

6.  The  fair  market  value  of  its  other  real  and  personal  property,  and  the  amount  of 
its  debts  and  liabilities,  and  how  secured. 

7.  The  disposition  proposed  to  be  made  of  the  moneys  realized  from  such  sale, 
mortgage  or  lease. 

8.  Where  the  consent  of  the  members  of  the  corporation  is  required  by  law,  that 
such  consent  has  been  given,  and  there  shall  be  annexed  a  copy  of  such  consent,  if  in 
writing,  or  of  a  resolution  giving  such  consent,  adopted  at  a  meeting  of  the  members, 
with  a  statement  of  the  vote  thereon. 

9.  A  prayer  for  leave  to  sell,  mortgage  or  lease  the  real  property.  (Formerly 
General  Corporation  Law,  §§  70  and  71,  amended  and  renumbered  by  Chapter  650,  Laws 
of  1929.) 
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4.  General  Associations  Law,  §  8.    Proceeding:  to  mortgage,  lease  or  sell 

real  estate. 

Whenever  any  unincorporated  association  is  required  by  law  to  make  application 
to  the  court  for  leave  to  mortgage,  lease  or  sell  its  real  estate,  the  proceeding  therefor 
shall  be  had  as  prescribed  for  corporations  in  article  five  of  the  general  corporation  law. 
(Amended  by  Chapter  609,  Laws  of  1932.) 

5.  General    Corporation    Law,    §    76.      Practice    in    cases    not    herein 

provided  for. 

(Chapter  650,  Laws  of  1929,  renumbered  and  amended  the  General  Corporation  Law, 
and  former  §  76  was  omitted.) 

7.  Application  of  statute. 

Section  12  of  the  Religious  Corporations  Law  is  not  applicable 
to  the  reverter  clause  in  a  written  agreement  between  two  reli- 
gious corporations,  by  which  the  two  religious  corporations, 
simultaneously  with  the  execution  and  delivery  of  a  deed  of 
certain  premises,  agreed  that  such  premises  should  be  used  only 
for  the  religious  purposes  of  a  certain  denomination,  and  in  case 
the  grantee  ceases  to  exist  as  a  religious  corporation,  or  to  use  the 
premises  for  the  religious  purposes  of  such  denomination,  then 
the  gtantee,  upon  the  payment  of  a  certain  sum  by  the  grantor, 
could  convey  the  premises  to  the  grantor.  Second  Reformed 
Protestant  Church  v.  Trustees,  etc.,  127  Misc.  498,  216  N.  Y.  Supp. 
616,  affirmed  220  App.  Div.  244,  221  N.  Y.  Supp.  396. 

0.  Authority  of  courts. 

A  member  of  a  membership  corporation  may  maintain  a  suit 
in  equity  to  restrain  an  illegal  sale  of  the  real  estate  of  the  cor- 
poration. He  is  not  obliged  to  await  an  application  to  the  court 
to  approve  the  sale  and  intervene  in  that  proceeding,  for  such 
approval  might  be  and  usually  is  obtained  without  notice.  The 
sale  and  transfer  might  be  consummated  without  previous 
approval  of  the  court  and  thereafter  an  application  be  made  to 
confirm  the  same.  Richter  v.  Sea  Gate  Association,  207  App.  Div. 
573,  202  N.  Y.  Supp.  68. 

A  sale  is  illegal  where  it  appears  that  the  corporation  is  to 
dispose  of  all  of  its  real  property  without  any  consideration  which 
can  be  applied  to  its  corporate  purposes  and  the  interests  of  the 
corporation  will  not  be  promoted  as  is  required  by  sections  71 
and  73  (now  50  in  part  and  52)  of  the  General  Corporation  Law. 
Richter  v.  Sea  Gate  Association,  207  App.  Div.  573,  202  N.  Y. 
Supp.  68. 
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Under  section  13  of  the  Membership  Corporations  Law,  when 
such  a  corporation  has  more  than  21  directors,  the  vote  of  a 
majority  is  sufficient  for  the  adoption  of  a  resolution  for  the  sale 
of  its  property,  although  section  71  (now  50  in  part)  of  the  Gen- 
eral Corporation  Law  provides  for  a  two-thirds  vote  in  other 
cases.  Matter  of  Diocesan  Auxiliary,  119  Misc.  610,  197  N.  Y. 
Supp.  750. 

E.  Notice  of  application. 

1.  General  Corporation  Law,  §  53.    Insolvent  corporation. 

If  the  corporation  be  insolvent,  or  if  its  property  and  assets  tie  insufficient  to  liquidate 
its  debts  and  liabilities  in  full,  the  application  shall  not  be  granted,  unless  all  the 
creditors  of  the  corporation  shall  have  been  served,  personally  or  by  mail,  with  a 
notice  of  the  time  and  place  of  the  hearing.  (Formerly  General  Corporation  Law, 
§  74,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  75.    Service  of  notices. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  75  was  omitted.) 

F.  Hearing  and  order. 

1.  General  Corporation  Law,  §  51.     Hearing  on  application. 

Upon  presentation  of  the  petition,  the  court  may  hear  the  application  immediately, 
or  in  its  discretion  may  direct  that  notice  of  the  application  be  given,  personally  or  by 
mail,  to  any  person  interested  therein,  as  member,  officer  or  creditor,  in  which  case  the 
application  shall  be  heard  at  the  time  and  place  specified  in  such  notice.  In  any  case 
the  court  may  appoint  a  referee  to  take  the  proof  and  report  the  same  to  the  court, 
with  his  opinion  thereon.  Any  person  interested  may  appear  upon  the  hearing  and 
show  cause  why  the  application  should  not  be  granted.  (Formerly  General  Corporation 
Law,  §  72,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  52.    Order  to  sell,  mortgage  or  lease. 

If  it  shall  appear,  to  the  satisfaction  of  the  court,  that  the  interests  of  the  corpora- 
tion will  be  promoted,  it  may  authorize  the  sale,  mortgage  or  lease  of  all  or  any  part 
of  the  real  property  described  in  the  petition,  for  such  sum,  and  upon  such  terms  as  it 
may  prescribe.  The  order  shall  direct  the  disposition  of  the  proceeds  of  such  sale, 
mortgage  or  lease.  (Formerly  General  Corporation  Law,  §  73,  amended  and  renum- 
bered by  Chapter  650,  Laws  of  1929.) 


ARTICLE  VI. 

APPRAISAL  OF  PROPERTY  ON  APPLICATION  OF  NON-CONSENTING 

STOCKHOLDERS.* 

A.  Stock  Corporation  Law,  §  21.    Rights  of  non-consenting  stockholders 
of  the  corporation  on  voluntary  sale  of  franchise  and  property. 

In  the  event  that  the  stockholders  of  a  corporation  have  taken  action  pursuant  to 
sections  fourteen,  twenty,  thirty-six  or  eighty-six  and  if  any  stockholder  has  objected 

*  See  also  Eosbrook  on  Corporations,  (3rd  Ed.,  1926),  pp.  435-440. 
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to  such  action  and  demanded  payment  for  his  stock  as  provided  in  section  fourteen, 
section  twenty,  subdivision  twelve  of  section  thirty-eight  or  section  eighty-seven,  either 
such  stockholder  or  the  corporation  may  apply  upon  eight  days'  notice  to  the  other, 
within  sixty  days  after  such  demand,  to  the  supreme  court  at  any  special  term  thereof 
held  in  the  judicial  district  in  which  the  office  of  such  corporation  is  situated,  for  the 
appointment  of  three  persons  to  appraise  the  value  of  such  stock,  and  the  court  shall 
appoint  three  such  appraisers  and  designate  the  time  and  place  of  their  first  meeting, 
with  such  directions  in  regard  to  their  proceedings  as  shall  be  deemed  proper.  The 
court  may  at  the  time  of  appointing  the  appraisers  or  at  any  subsequent  time  direct 
such  stockholder  to  submit  his  stock  certificate  to  the  clerk  of  the  court  for  notation 
thereon  of  the  pendency  of  the  appraisal  proceedings,  and  if  such  stockholder  fails  to 
comply  with  such  direction  the  court  may  on  motion  of  the  corporation  dismiss  the 
proceeding.  The  court  may  fill  any  vacancy  in  the  board  of  appraisers  occurring  by 
refusal  or  neglect  to  serve  or  otherwise.  The  appraisers  shall  meet  at  the  time  and 
place  designated,  and  after  being  duly  sworn  honestly  and  faithfully  to  discharge  their 
duties,  they  or  any  two  of  them  shall  estimate  and  certify  the  value  of  such  stock  just 
prior  to  the  taking  of  the  action  to  which  the  objection  is  made  and  deliver  one  copy 
of  their  appraisal  to  such  corporation,  and  another  to  such  stockholder  if  demanded 
by  him.  Either  the  stockholder  or  the  corporation  may  apply  to  the  supreme  court 
upon  five  days'  notice  for  an  order  confirming  or  modifying  or  rejecting  the  appraisal. 
If  the  court  confirms  or  modifies  such  appraisal  it  shall  award  interest  on  the  value  of 
such  stock,  as  determined  by  such  appraisal  and  as  confirmed  or  modified  by  the 
court,  from  the  date  of  taking  the  action  to  which  the  objection  was  made,  and  shall 
direct  the  manner  in  which  payment  shall  be  made  to  such  stockholder.  Before  receiving 
payment  such  stockholder  shall  surrender  to  the  corporation  his  certificate  of  stock. 
When  the  corporation  shall  have  paid  the  amount  of  such  appraisal,  as  directed  by  the 
court,  such  stockholder  shall  cease  to  have  any  interest  in  such  stock  and  in  the  cor- 
porate property  of  such  corporation  and  such  stock  may  be  held  or  disposed  of  by  such 
corporation.  The  fees  and  expenses  of  the  appraisers  shall  be  fixed  by  the  court  and 
paid  by  the  corporation.     (Amended  by  Chapter  764,  Laws  of  1934.) 

Where  the  certificate  of  incorporation  allows  the  corporation 
to  lease  its  real  estate,  a  lease  for  one  year  to  an  organization 
engaged  in  business  of  the  same  character  does  not  transfer  any 
part  of  the  good  will  or  franchise  of  the  corporation,  and  does 
not  entitle  a  stockholder  to  an  appraisal  of  his  stock  under  section 
21  of  the  Stock  Corporation  Law.  Matter  of  Knaisch,  203  App. 
Div.  725,  197  N.  Y.  Supp.  116. 

Minority  stockholders  are  not  entitled  to  an  appraisal  of  their 
stock  merely  because  the  corporation  has  leased  its  plant  for 
one  year  to  another  corporation  engaged  in  the  same  line  of 
business.    Matter  of  Knaisch,  195  N.  Y.  Supp.  323. 

A  sale  by  the  directors  of  a  corporation  of  its  entire  property 
after  it  had  ceased  to  do  business,  which  was  later  ratified  by 
a  majority  of  the  stockholders,  is  not  made  under  section  20  of 
the  Stock  Corporation  Law  and  seems  to  be  void,  and  therefore 
a  stocldiolder  who   objects  to  the   sale  cannot  have  his   stock 
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appraised  under  section  21  of  the  Stock  Corporation  Law.  Matter 
of  MacDonald,  205  App.  Div.  579,  199  N.  Y.  Supp.  873. 

A  proceeding  for  an  appraisal  under  section  21  of  the  Stock 
Corporation  Law  is  a  special  proceeding  and  terminates  in  an 
order  which  passes  upon  the  prayer  of  the  petitioners  and  the 
final  determination  of  the  rights  of  the  parties.  The  nature  of 
this  final  order  must  be  determined  by  consideration  of  the  ulti- 
mate relief  which  the  petition  seeks  and  which  the  order  must 
grant  or  deny.  The  ultimate  relief  which  the  petitioner  seeks 
under  this  statute  is  a  direction  of  the  court  compelling  the  cor- 
poration upon  certain  facts  alleged  in  the  petition  to  purchase 
his  stock  at  a  valuation  fixed  by  appraisers.  The  appointment 
of  appraisers  is  not  naturally,  or,  on  comparison  with  other 
analogous  statutes,  a  final  disposition  of  the  petition;  it  is  in  its 
nature  an  intermediate  order  for  proceedings  which  may  properly 
become  the  basis  for  final  action  by  the  court.  The  final  order 
should  be  made  after  the  appraisers  have  acted  on  a  motion  to 
confirm  or  reject  their  report,  on  which  motion  the  proceedings 
of  the  appraisers  are  subject  to  review.  Matter  of  Bickerton  v. 
N.  T.  Theatre  Co.,  232  N.  Y.  1. 

An  order  denying  a  motion  to  set  aside  or  modify  the  report 
of  appraisers  which  does  not  finally  pass  upon  the  action  of  the 
appraisers  or  confirm  their  report  is  not  a  final  order,  and  no 
appeal  will  lie  to  the  Court  of  Appeals  from  an  order  of  the 
Appellate  Division  dismissing  an  appeal  from  such  an  order 
unless  permission  be  given  under  subdivision  3  of  section  588  of 
the  Civil  Practice  Act  certifying  specific  questions  to  be  answered. 
Matter  of  Bickerton  v.  N.  Y.  Theatre  Co.,  232  N.  Y.  1. 

Evidence  examined  and  valuation  of  real  property  held  sup- 
ported by  the  evidence.  Matter  of  Erlanger,  206  App.  Div.  148, 
200  N.  Y.  Supp.  696,  modified  237  N.  Y.  159. 

The  court,  on  discovering  a  separate  item  of  damages  errone- 
ously included  in  the  award,  with  insufiicient  evidence  to  sustain 
it,  may  correct  the  award  by  striking  out  the  item  erroneously 
included.  Matter  of  Erlanger,  237  N.  Y.  159,  modifying  206  App. 
Div.  148,  200  N.  Y.  Supp.  696,  modified  237  N.  Y.  159. 

As  the  statute  is  silent  on  the  subject  of  interest,  interest  on 
an  award  runs  only  from  the  time  of  the  confirmation  of  the  award. 
Matter  of  Erlanger,  237  N.  Y.  159,  modifying  206  App.  Div.  148, 
200  N.  Y.  Supp.  696. 
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ARTICLE  VII. 

ACTION  FOR  DISSOLUTION  AND  TO  ENFORCE  LIABILITY  OF  OFFICERS  AND 

STOCKHOLDERS. 

A.  Action  for  seqnestratioii. 

1.  General  Corporation  Law,  §  70.    Action  by  judgment  creditor  for 
sequestration. 

Where  final  judgment  for  a  sum  of  money  has  been  rendered  against  a  eorporation 
created  by  or  under  the  laws  of  the  state,  and  an  execution  issued  thereupon  to  the 
sheriff  of  the  county  where  the  corporation  transacts  its  general  business,  or  where  its 
of£ce  is  located,  has  been  returned  wholly  or  partly  unsatisfied,  the  judgment  creditor 
may  maintain  an  action  to  procure  a  judgment  sequestrating  the  property  of  the  cor- 
poration and  providing  for  a  distribution  thereof.  (Formerly  General  Corporation 
Law,  §  100,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

In  an  action  to  sequester  property  of  the  defendant  corporation 
for  the  purpose  of  satisfying  a  judgment,  the  defendant  is  not 
entitled  under  section  288  of  the  Civil  Practice  Act  to  examine 
the  plaintiff's  assignor  before  trial  concerning  an  agreement 
between  plaintiff's  assignor  and  the  defendant,  to  the  effect  that 
the  judgment  would  be  enforced,  where  it  appears  that  plaintiff's 
assignor  is  not  a  party  to  the  litigation  and  was  not  the  original 
judgment  creditor,  although  he  did  own  or  control  the  entire 
capital  stock  of  the  original  judgment  creditor  at  one  time. 
Wappler  v.  Woodbury  Co.,  206  App.  Div.  452,  201  N.  Y.  Supp.  503. 

In  a  judgment  creditor's  action  to  sequester  the  assets  of  a 
corporation  pursuant  to  section  100  (now  70)  of  the  General  Cor- 
poration Law,  the  plaintiff  is  entitled  to  judgment  notwithstand- 
ing the  fact  that  he  began  his  action  before  the  right  under  the 
assignment  by  his  assignor  had  completely  accrued,  since  the 
right  having  become  absolute  at  the  time  of  the  trial,  the  court 
had  jurisdiction  of  the  issues  involved;  this  being  an  action  in 
equity,  the  rights  of  the  parties  must  be  determined  as  of  the 
time  of  trial.  Wappler  v.  Woodbury  Co.,  128  Misc.  353,  219 
N.  Y.  Supp.  487. 

In  an  action  by  the  guardian  ad  litem  of  an  infant  against  a 
corporation  and  its  two  stockholders,  who  are  the  treasurer  and 
president  respectively,  for  the  sequestration  of  moneys  in  the  pos- 
session of  the  individual  defendants,  brought  after  the  return  of 
an  execution  unsatisfied  on  a  judgment  procured  against  the  cor- 
poration for  damages  resulting  from  personal  injuries,  the  fact 
that  the  guardian  ad  litem  was  not  reappointed  in  this  action  is 
a  mere  irregularity,  which  may  be  cured  by  an  order  to  be  entered 
nunc  pro  tunc.    Feigenbaum  v.  Narragansett  Stables  Co.,  Inc.,  127 
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Misc.  114,  215  N.  Y.  Supp.  328,  affirmed  219  App.  Div.  729,  219 
N.  Y.  Supp.  811. 

B.  Action  for  dissolution. 

1.  General  Corporation  Law,  §  71.    Action  to  dissolve  a  corporation. 

An  action  to  procure  a  judgment  dissolving  a  corporation  created  by  or  under 
the  laws  of  the  state,  other  than  a  moneyed  corporation,  and  forfeiting  its  corporate 
rights,  privileges  and  franchises,  may  be  maintained  in  the  following  cases: 

1.  Where  the  corporation  has  remained  insolvent  for  at  least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one  year,  to  pay  and  discharge  its 
notes  or  other  evidences  of  debt. 

3.  Where  it  has  suspended  its  ordinary  and  lawful  business  for  at  least  one  year. 
(Formerly  General  Corporation  Law,  §  101,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

2.  General  Corporation  Law,  §  72.    Who  may  bring  action  to  dissolve  a 

corporation. 

An  action  specified  in  the  last  section  may  be  brought  by  the  attorney-general,  in  the 
name  and  in  behalf  of  the  people.  If  the  attorney-general  shall  fail  to  bring  such, 
action  for  sixty  days  after  a  creditor  or  stockholder  of  the  corporation  has  submitted 
to  him  a  verified  statement  of  facts,  showing  grounds  for  an  action  thereunder,  such 
creditor  or  stockholder  on  notice  to  the  attorney-general  may  apply  to  the  proper 
court  for  leave  to  bring  such  action.  If  there  be  no  person  upon  whom  service  of  the 
summons  can  be  made  under  the  provisions  of  section  two  hundred  and  twenty-seven 
of  the  civil  practice  act,  service  may  be  made  in  such  manner  as  the  court  shall  direct. 
(Formerly  General  Corporation  Law,  §  102,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

3.  General  Corporation  Law,  §  81.    Effect  of  this  article. 

This  article  does  not  repeal  or  affect  any  other  law  making  special  provision  that  a 
corporation  shall  cease  to  exist,  or  shall  be  dissolved,  in  a  case  or  in  a  manner  not 
prescribed  in  this  article;  nor  any  special  provisions  of  law,  prescribing  the  mode  of 
enforcing  the  liability  of  the  stockholders  of  a  particular  kind  of  corporation. 
(Formerly  General  Corporation  Law,  §  115,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

A  minority  stockholder  cannot  maintain  an  action  in  equity  to 
have  the  corporation  dissolved  on  the  ground  that  it  has  sus- 
pended its  ordinary  and  lawful  business  for  at  least  one  year,  as 
such  a  stockholder  has  an  adequate  remedy  at  law.  Hollender  v. 
Rochester  Food  Products  Corp.,  124  Misc.  130,  207  N.  Y.  Supp. 
319,  affirmed  215  App.  Div.  751,  212  N.  Y.  Supp.  833. 

A  change  in  a  business  from  manufacturing  ales  and  beer  to 
the  manufacture  of  a  beverage  containing  one-half  of  one  per  cent 
of  alcohol  is  not  such  a  radical  and  fundamental  change  as  to 
warrant  the  conclusion  that  the  corporation  has  suspended  its 
ordinary  and  lawful  business.  Hollender  v.  Rochester  Food 
Products  Corp.,  242  N.  Y.  490,  affirming  215  App.  Div.  751,  213 
N.  Y.  Supp.  822. 
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An  action  to  dissolve  a  corporation  for  the  reason  that  it  has 
suspended  its  ordinary  and  lawful  business  for  one  year  or  more 
can  be  brought  by  a  stockholder  only  after  the  attorney-general 
of  the  state  has  failed  to  bring  it  and  leave  has  been  granted  to 
the  stockholder  by  the  court.  Hollender  v.  Rochester  Food 
Products  Corp.,  242  N.  Y.  690,  affirming  215  App.  Div.  751,  213 
N.  y.  Snpp.  822. 

C.  When  action  maintained  against  stockholders  or  officers. 

1.  General  Corporation  Law,  §  75.    Stockholders,  directors  and  officers 

as  parties  in  actions  brought  by  creditor. 

Where  the  action  is  brought  by  a  creditor  of  a  corporation,  and  the  stockholders, 
directors  or  other  officers,  or  any  of  them,  are  by  law  subject  to  liability,  in  any  event 
or  contingency,  for  the  payment  of  the  debt,  such  persons  may  be  made  parties  defend- 
ant by  the  original  or  by  supplemental  complaint  or  may  be  sued  in  a  separate  action; 
and  their  liability  may  be  apportioned,  adjudged  and  enforced  therein.  (Formerly 
General  Corporation  Law,  §§  109  and  110,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

2.  General  Corporation  Law,  §  76.    Proceedings  in  such  actions. 

In  an  action  brought  as  prescribed  in  the  last  section,  the  court,  when  necessary, 
must  cause  an  account  to  be  taken  of  the  property  and  of  the  debts  of  the  corporation, 
and  thereupon  the  defendants*  liability  must  be  apportioned  accordingly;  but,  if  it 
appears  that  the  corporation  has  no  property  to  satisfy  its  creditors,  the  court,  without 
taking  such  an  account,  may  ascertain  and  determine  the  amount  of  each  defendant's 
liability,  and  enforce  the  same  accordingly.  (Formerly  General  Corporation  Law,  §  111, 
amended  and  renumbered  by  Chapter  660,  Laws  of  1929.) 

A  judgment  creditor  is  entitled  to  relief  in  an  action  of  seques- 
tration against  a  corporation  and  its  officers  and  stockholders, 
where,  with  notice  of  the  claim  of  the  plaintiff,  the  corporation 
and  the  defendants  distributed  the  assets  of  the  corporation  when 
the  corporation  ceased  doing  business.  The  individual  defend- 
ants may  be  personally  liable  for  their  violation  of  duty  as 
directors  of  the  corporation  in  divesting  it  of  its  property  without 
reasonable  provision  for  the  payment  of  its  creditors,  and  their 
good  faith  constitutes  no  defense.  Feigenbaum  v.  Narragansett 
Stables,  Co.,  Inc.,  127  Misc.  114,  215  N.  Y.  Supp.  328,  affirmed  219 
App.  Div.  729,  219  N.  Y.  Supp.  811. 

D.  Judgment  and  its  provisions. 

1.  General    Corporation    Law,    §    77.      Distribution    of    property    of 
corporation. 

A  final  judgment  in  an  action,  brought  against  a  corporation,  as  prescribed  in  this 
article,  either  separately  or  in  conjunction  with  its  stockholders,  directors  or  officers, 
must  provide  for  the  distribution  'of  its  property  among  its  creditors,  in  accordance 
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with  their  respective  rights.     (Formerly  General  Corporation  Law,  §  112,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  78.  Recovery  of  stock  subscriptions. 

Where  the  stockholders  of  the  corporation  are  parties  to  the  action  and  the  property 
of  the  corporation  is  not  sufficient  to  discharge  its  debts,  the  interlocutory  or  final 
judgment,  as  the  case  requires,  must  adjudge  that  each  stockholder  pay  into  court  the 
amount  due  and  unpaid  on  the  shares  of  stock  held  by  him,  or  so  much  thereof  as  is 
necessary  to  satisfy  the  debts  of  the  corporation.  (Formerly  General  Corporation  Law, 
§  113,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  General  Corporation  Law,  §  79.    Liability  of  stockholders,  directors 

and  officers. 

If  it  appears  that  the  property  of  the  corporation,  and  the  sums  collected  or  col- 
lectible from  the  stockholders  upon  their  stock  subscriptions  are  or  will  be  insufficient  to 
pay  the  debts  of  the  corporation,  the  court  must  ascertain  the  several  sums  for  which 
the  stockholders,  directors  and  officers,  parties  to  the  action,  are  liable;  and  must 
adjudge  that  they  be  paid  into  court,  to  be  applied  to  the  payment  of  the  debts  of  the 
corporation  as  prescribed  in  section  seventy-seven.  (Formerly  General  Corporation 
Law,  §  114,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

4.  General  Corporation  Law,  §  80.    Entry  of  judgment  and  filing  certified 

copies  thereof. 

The  final  judgment  in  an  action  brought  as  prescribed  in  this  article  shall  be  entered 
in  the  office  of  the  clerk  of  the  county  in  which  the  office  of  the  corporation  is  located. 
If  it  is  adjudged  that  the  corporation  be  dissolved,  a  certified  copy  of  such  judgment 
shall  be  filed  in  the  department  of  state.  (Formerly  General  Corporation  Law,  §  116, 
amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

ARTICLE  VIII. 

ACTION  TO  ANNUL  A  CORPORATION. 

A.  General  Corporation  Law,  §  90.    Action  by  attorney-general  to  annul 

corporation  when  legislature  directs. 

The  attorney-general,  whenever  directed  by  the  legislature,  must  bring  an  action 
against  a  corporation  created  by  or  under  the  laws  of  the  state,  to  procure  a  judgment, 
vacating  or  annulling  the  act  of  incorporation,  or  any  act  renewing  the  corporation,  or 
continuing  its  corporate  existence,  upon  the  ground  that  the  act  was  procured  upon  a 
fraudulent  suggestion,  or  the  concealment  of  a  material  fact,  made  by  or  with  the 
knowledge  and  consent  of  any  of  the  persons  incorporated.  (Formerly  General  Cor- 
poration Law,  §  130,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

B.  General  Corporation  Law,  §  91.    Action  by  attorney-general  to  annul 

corporation  by  leave  of  court. 

Upon  leave  being  granted,  as  prescribed  in  the  next  section,  the  attorney-general  may 
bring  an  action  against  a  corporation  created  by  or  under  the  laws  of  the  state,  to 
procure  a  judgment,  vacating  the  charter  or  annulling  the  existence  of  the  corporation, 
upon  the  ground  that  it  has,  either 

1.  Offended  against  any  provision  of  an  act,  by  or  under  which  it  was  created, 
altered  or  renewed,  or  an  act  amending  the  same;  or. 
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2.  Violated  any  provision  of  law  whereby  it  has  forfeited  its  charter,  or  by  the 
abuse  of  its  powers  has  become  liable  to  be  dissolved;  or, 

3.  Forfeited  its  privileges  or  franchises,  by  a  failure  to  exercise  its  powers;  or, 

4.  Done  or  omitted  any  act,  which  amounts  to  a  surrender  of  its  corporate  rights, 
privileges,  and  franchises;  or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred  upon  it  by  law.  (Formerly 
General  Corporation  Law,  §  131,  amended  and  renumbered  by  Chapter  650,  Laws  of 
1929.) 

C.  General  Corporation  Law,  §  92.    Notice  of  application  for  leave  of 

court. 

Before  granting  leave,  the  court,  in  its  discretion,  may  require  such  notice  of  the 
application  as  it  deems  proper,  to  be  given  to  the  corporation  and  may  hear  it  in 
opposition  thereto.  (Formerly  General  Corporation  Law,  §  132,  amended  and  renum- 
bered by  Chapter  650,  Laws  of  1929.) 

D.  General  Corporation  Law,  §  94.    Jury  trial. 

An  action  brought  under  this  article  is  triable  by  jury  as  a  matter  of  right  without 
procuring  an  order  pursuant  to  section  four  hundred  and  twenty-nine  of  the  civU 
practice  act.  (Formerly  General  Corporation  Law,  §  133,  amended  and  renumbered  by 
Chapter  650,  Laws  of  1929.) 

E.  General  Corporation  Law,  §  96.    Final  judgfment. 

If  any  of  the  grounds  specified  in  sections  ninety  and  ninety-one  be  established  in  an 
action,  brought  as  prescribed  in  this  article,  the  court  may  render  final  judgment  that 
the  corporation,  its  directors  and'  officers  be  perpetually  enjoined  from  exercising  any 
of  its  corporate  powers,  rights,  privileges,  and  franchises  and  that  it  be  dissolved. 
In  case  the  judgment  shall  provide  for  dissolution,  it  may  also  provide  for  the  appoint- 
ment of  a  receiver,  the  taking  of  an  account,  and  the  distribution  of  the  property  of 
the  corporation  to  those  entitled  thereto  in  accordance  with  their  respective  rights. 
(Formerly  General  Corporation  Law,  §  134,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

F.  General   Corporation  Law,   §  95.     Temporary  injunction. 

At  any  stage  of  an  action  brought  under  this  article,  the  court  may  grant  an  injunc- 
tion restraining  the  corporation  and  its  directors  and  officers,  from  exercising  any  of 
its  corporate  powers,  rights,  privileges  and  franchises,  or  from  execising*  such  of  its 
corporate  powers,  rights,  privileges,  or  franchises,  as  are  specified  in  the  order,  or  from 
exercising  any  power,  franchise  or  privilege,  or  transacting  any  business,  not  authorized 
by  law.  The  provisions  of  article  fifty-one,  fifty-two  and  fifty-three  of  the  civil  practice 
act  shall  apply  to  an  injunction  granted  pursuant  to  this  section,  except  that  the  order 
shall  be  made  only  by  the  court.  (Formerly  General  Corporation  Law,  §  135,  amended 
and  renumbered  by  Chapter  650,  Laws  of  1929.) 

G.  General  Corporation  Law,  §  97.     Filing  and  publishing  judgment. 

Where  final  judgment  of  dissolution  is  rendered,  in  an  action  brought  as  prescribed 
in  this  article,  the  attorney-general  must  cause  a  certified  copy  of  the  judgment  to 
be  filed  forthwith  in  the  department  of  state  which  must  cause  a  summary  of  the  judg- 

*  So  in  original. 
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ment  to  be  published  once  a  week  for  four  successive  weeks  in  a  newspaper  printed  in 
the  county  wherein  the  office  of  the  corporation  was  located.  (Formerly  General  Cor- 
poration Law,  §  136,  amended  and  renumbered  by  Chapter  650i,  Laws  of  1929.) 

The  forfeiture  of  franchise  rights  by  a  bus  line  or  stage  route 
can  be  asserted  only  in  an  action  brought  by  the  People,  not  in 
a  suit  between  third  persons.  Darling  v.  Service  Trans.  Corp., 
118  Misc.  811,  194  N.  Y.  Supp.  902. 

ARTICLE  IX. 

VOLUNTARY  DISSOLUTION.* 

A.  Nature  of  proceeding. 

Article  X  of  the  Stock  Corporation  Law  (Chap.  787  of  the 
Laws  of  1923)  contains  provisions  for  the  dissolution  of  stock 
corporations  without  judicial  proceedings. 

B.  Application  to  corporations. 

1.  General  Corporation  Law,  §  100.    Application  of  article. 

This  rule  does  not  apply  to  a  moneyed  corporation,  a  municipal  corporation,  a 
religious  corporation  or  a  corporation  incorporated  under  the  education  law.  Sections 
one  hundred  and  two  and  one  hundred  and  three  do  not  apply  to  a  railroad  corporation. 
A  railroad  corporation  shall  not  be  dissolved  by  a  proceeding  taken  under  the  other 
sections  of  this  article  until  the  public  service  commission  or  the  transit  commission 
having  jurisdiction  shall  have  first  approved  of  such  dissolution.  (Formerly  General 
Corporation  Law,  §§  173  and  195,  amended  and  renumbered  by  Chapter  650,  Laws  of 
1929.     Amended  further  by  Chapter  293,  Laws  of  1932.) 

2.  General  Corporation  Law,  §  177.    Corporations  without  stockholders. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  177  was  omitted.) 

C.  When  proceeding  may  be  maintained. 

1.  General  Corporation  Law,  §  101.    Petition  for  voluntary  dissolution. 

If  a  majority  of  the  directors  of  a  corporation  created  by  or  under  the  laws  of  the 
state  find  that  its  assets  are  insufficient  to  discharge  its  liabilities ;  or  if,  for  any  reason, 
they  deem  it  beneficial  to  the  interests  of  the  stockholders  or  members  that  the  cor- 
poration be  dissolved,  they  may  present  a  verified  petition  to  the  supreme  court  at  a 
special  term  held  within  the  judicial  district  where  the  office  of  the  corporation  is 
located  for  an  order  dissolving  the  corporation,  as  prescribed  in  this  article.  (Formerly 
General  Corporation  Law,  §  170,  amended  and  renumbered  by  Chapter  650,  Laws  of 
1929.) 

2.  General  Corporation  Law,  §  102.    Stockholders  may  require  directors 

to  petition. 

It  shall  be  the  duty  of  the  directors  of  such  a  corporation  to  present  a  verified 
petition  as  prescribed  in  the  last  section  whenever  so  directed  by  a  majority  in  interest 

*  See  also  Eosbrook  on  Corporations,  (3rd  Ed.,  1926),  Chapter  xxvi. 
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of  its  stockholders  entitled  to  vote  in  respect  to  dissolution.     (Formerly  General  Cor- 
poration Law,  §  171,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  General  Corporation  Law,  §  103.    Petition  in  case  of  deadlock. 

If  a  corporation  has  an  even  number  of  directors  who  are  equally  divided  respecting 
the  management  of  its  affairs,  the  holders  of  one-half  of  the  stock  entitled  to  vote  at 
an  election  of  directors  may  present  a  verified  petition  for  dissolution  of  the  corpora- 
tion as  prescribed  in  this  article.  (Formerly  General  Corporation  Law,  §  172,  amended 
and  renumbered  by  Chapter  650,  Laws  of  1929.) 

Under  section  172  (now  103)  of  the  General  Corporations  Law 
where  the  directors  are  equally  divided  respecting  the  manage- 
ment of  its  affairs,  or  if  the  stock  of  the  corporation  is  equally 
divided  into  not  more  than  two  independent  ownerships  or 
interests,  a  petition  may  be  made  for  a  dissolution  of  the  cor- 
poration. Matter  of  Baumann,  201  App.  Div.  136, 194  N.  Y.  Supp. 
243,  affirmed  234  N.  Y.  555. 

If  it  can  be  shown  upon  a  trial  that  the  officers  and  majority 
stockholders  refuse  to  dissolve  in  order  to  give  these  officers  and 
majority  stockholders  the  assets  of  the  corporation  by  way  of 
salaries  rather  than  through  dissolution  dividing  these  assets 
among  all  the  stockholders,  it  becomes  the  duty  of  the  directors 
to  institute  appropriate  proceedings  and  under  such  circumstances 
minority  stockholders  will  be  afforded  redress  by  a  court  of  equity. 
Kroger  v.  Jahurg,  231  App.  Div.  641,  248  N.  Y.  Supp.  387. 

D.  Petition. 
1.  General  Corporation  Law,  §  104.    Contents  of  petition  and  schedule. 

The  petition  must  show  that  the  case  is  one  specified  in  this  article  and  state  the 
reasons  why  the  corporation  should  be  dissolved.  A  schedule  must  be  annexed  to  the 
petition,  containing  the  following  matters  as  far  as  petitioner  or  petitioners  know,  or 
have  the  means  of  knowing  the  same: 

1.  A  statement  of  the  name  and  place  of  residence  of  each  creditor,  the  sum  owing  to 
each  creditor  and  the  consideration  therefor; 

2.  The  name  and  place  of  residence  of  each  person  with  whom  the  corporation  has 
an  unfulfilled  contract  or  obligation,  direct  or  contingent,  the  nature  thereof  and  the 
consideration  therefor ; 

3.  A  full  and  true  inventory  of  all  the  property  of  the  corporation; 

4.  A  list  of  all  the  books  and  records  of  the  corporation; 

5.  A  statement  of  each  incumbrance  upon  the  property  of  the  corporation,  by  judg- 
ment, mortgage,  pledge,  or  otherwise; 

6.  In  the  case  of  a  stock  corporation,  a  full  statement  of  the  stock  of  the  corporation, 
the  name  of  each  stockholder,  his  residence,  if  known,  the  number  of  shares  standing 
in  his  name,  the  amount  paid  in  upon  his  shares,  and  the  amount  unpaid  thereon; 

7.  In  the  case  of  a  non-stock  corporation ;  the  name  of  each  member  and  his  residence, 
if  known.  (Formerly  General  Corporation  Law,  §  174,  amended  and  renumbered  by 
Chapter  650,  Laws  of  1920.) 
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2.  General  Corporation  Law,  §  105.    Affidavit  to  be  annexed  to  schedule. 

An  affidavit  must  be  annexed  to  the  schedule  made  by  one  or  more  of  the  petitioners, 
to  the  effect  that  the  matters  of  fact  stated  in  the  schedule  are  true,  so  far  as  the 
affiant  knows  and  has  the  means  of  knowing  the  same.  (Forinerly  General  Corporation 
Law,  §  175,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  General  Corporation  Law,  §  115.     Amending  papers. 

At  any  stage  of  the  proceedings  before  final  order,  the  court  may  grant  an  order 
amending  the  petition  or  the  schedule  annexed,  with  like  effect  as  though  originally 
filed  as  amended.  (Formerly  General  Corporation  Law,  §  189,  amended  and  renum- 
bered by  Chapter  650,  Laws  of  1929.) 

E.  Order  to  show  cause. 

1.  General  Corporation  Law,  §  176.    Presentation  of  petition. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  176  is  now  a  part  of  present  §  101.) 

2.  General  Corporation  Law,  §  106.    Action  by  court  upon  petition  for 

dissolution. 

In  a  case  specified  in  sections  one  hundred  and  two  and  one  hundred  and  three  the 
court,  in  its  discretion,  may  entertain  or  dismiss  the  application.  Where  it  entertains 
the  application,  or  where  the  cause  is  one  of  those  specified  in  section  one  hundred  and 
one,  the  court  must  make  an  order,  requiring  all  persons  interested  in  the  corporation 
to  show  cause  before  it,  or  before  a  referee  designated  in  the  order,  at  a  time  and 
place  therein  specified,  not  less  than  six  weeks  after  the  granting  of  the  order,  why  the 
corporation  should  not  be  dissolved.  (Formerly  General  Corporation  Law,  §  178, 
amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  General  Corporation  Law,  §  107.    Publication  of  order  to  show  cause. 

A  copy  of  the  order  must  be  published,  as  prescribed  therein,  at  least  once  in  each 
of  the  three  weeks  immediately  preceding  the  return  of  the  order  to  show  cause,  in  one 
or  more  newspapers,  specified  in  the  order,  published  in  the  city  or  county  wherein  the 
office  of  the  corporation  is  located.  (Formerly  General  Corporation  Law,  §  179, 
amended  and  renumbered  by  Chapter  650i,  Laws  of  1929.) 

4.  General  Corporation  Law,  §  108.    Service  of  order  to  show  cause. 

A  copy  of  the  order  must  also  be  served  upon  each  of  the  persons,  specified  in  the 
schedule  as  a  creditor  or  stockholder  of  the  corporation,  or  as  a  person  with  whom  the 
corporation  has  an  unfulfilled  contract  except  a  person  whose  residence  is  stated  to  be 
unknown.  The  service  must  be  made  either  personally,  at  least  ten  days  before  the 
time  appointed  for  the  hearing,  or  by  depositing  a  copy  of  the  order,  at  least  twenty 
days  before  the  time  so  appointed,  in  the  post-office,  inclosed  in  a  postpaid  wrapper, 
addressed  to  the  person  to  be  served  at  his  residence,  as  stated  in  the  schedule.  (For- 
merly General  Corporation  Law,  §  180,  amended  and  renumbered  by  Chapter  650,  Laws 
of  1929.) 

5.  General  Corporation  Law,  §  109.     Entering  and  filing  order  and 

papers. 

The  order  must  be  entered  and  the  papers  must  be  filed,  within  ten  days  after  the 
order  is  made,  with  the  clerk   of  the  county  where  the  office   of   the  corporation  is 
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located.      (Formerly  General  Corporation  Law,   §   181,  amended  and  renumbered  by 
Chapter  650,  Laws  of  1929.) 

In  proceedings  to  dissolve  a  corporation  on  the  ground  that  the 
directors  and  the  stockholders  are  equally  divided  into  two  inde- 
pendent ownerships  or  interests  respecting  the  management  of 
the  affairs  of  the  corporation,  the  court  has  power,  on  the  resig- 
nation of  a  referee  appointed  under  section  178  (now  106)  of  the 
General  Corporation  Law  in  an  order  to  show  cause  why  the  cor- 
poration should  not  be  dissolved,  to  appoint  a  new  referee  upon 
notice,  and  direct  him  to  attend  at  the  time  and  place  specified 
in  the  original  order  for  the  return  thereof  and  to  adjourn  the 
reference  to  be  thereafter  held  in  the  office  of  the  new  referee 
on  the  adjournment  where  no  rights  of  any  one  interested  in  the 
corporation  will  thereby  be  impaired.  Matter  of  Baumann,  201 
App.  Div.  136,  194  N.  Y.  Supp.  243,  affirmed  234  N.  Y.  555. 

When  an  order  to  show  cause,  returnable  before  a  referee,  has 
been  made  under  section  178  (now  106)  of  the  General  Corpora- 
lion  Law,  and  such  order  has  been  published  and  served  pursuant 
to  sections  179  and  180  (now  107  and  108)  of  such  law,  the  Supreme 
Court  has  power,  upon  vacating  so  much  of  the  order  to  show 
cause  as  appointed  the  referee  and  upon  appointing  a  new  referee, 
to  direct  the  new  referee  to  proceed  without  new  or  further  pub- 
lication and  service  of  the  order  to  show  cause  or  of  the  order 
appointing  the  new  referee,  as  if  such  new  referee  had  been 
originally  designated  in  the  order  to  show  cause.  Matter  of 
Baumann,  234  N.  Y.  555,  affirming  201  App.  Div.  136,  194  N.  Y. 
Supp.  243. 

F.  Notice  to  attorney-general. 

Service  upon  the  attorney-general  of  the  state  of  notice  of  the 
application  for  an  order  to  show  cause  under  section  170  (now 
101)  of  the  General  Corporation  Law  is  necessary  to  give  the 
Supreme  Court  jurisdiction  of  a  special  proceeding  instituted  to 
dissolve  a  membership  benevolent  corporation.  Matter  of  Society 
of  Justice,  233  N.  Y.  691. 

H.  Injunction. 
1.  General  Corporation  Law,  §  111.    Injunction. 

If  a  temporary  receiver  be  appointed,  the  court,  in  its  discretion,  on  like  motion  and 
notice,  with  or  without  security,  at  any  stage  of  the  proceeding  before  the  final  order, 
may  grant  an  injunction,  restraining  the  creditors  of  the  corporation,  from  beginning 
any  action  against  the  corporation,  or  from  taHng  any  further  proceedings  in  an 
action  theretofore  commenced.     Such  injunction  shall  have  the  same  effect  and  be 
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subject  to  the  same  provisions  of  law  as  if  each  creditor  upon  whom  it  is  served  was 
named  therein.  (Formerly  General  Corporation  Law,  §  184,  amended  and  renumbered 
by  Chapter  650,  Laws  of  1929.) 

I.  Hearings  and  decision. 

1.  Greneral  Corporation  Law,  §  112.     Referee. 

If  a  referee  was  not  designated  in  the  order  to  show  cause,  the  court,  in  its  dispre- 
tion,  may  appoint  a  referee  when  or  after  the  order  is  returnable.  (Fomerly  General 
Corporation  Law,  §  185,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  113.    Hearing. 

At  the  time  and  place  specified  in  the  order,  or  at  the  time  and  place  to  which  the 
hearing  is  adjourned,  the  court,  or  the  referee,  must  hear  the  allegations  and  proofs 
of  the  parties,  and  determine  the  facts.  (Formerly  General  Corporation  Law,  §  186, 
amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  General  Corporation  Law,  §  114.     Decision. 

The  decision  of  the  court,  or  the  report  of  the  referee,  must  be  in  writing,  and  must 
be  made  and  filed  with  all  convenient  speed.  It  must  contain  a  statement  of  the  assets 
and  liabilities  of  the  corporation,  and  of  such  other  matters  pertaining  to  its  affairs  as 
the  court  or  referee  shall  deem  proper.  (Formerly  General  Corporation  Law,  §  187, 
amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

4.  General  Corporation  Law,  §  188.    Use  of  original  papers  on  hearing. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  188  was  omitted.) 

J.  Final  order  and  effect  thereof. 
1.  General  Corporation  Law,  §  116.    Application  for  order. 

Where  the  hearing  is  before  a  referee,  a  motion  for  a  final  order  must  be  made  to 
the  court,  upon  notice  to  each  party  to  the  proceedings,  who  has  appeared  therein. 
The  notice  of  motion  may  be  served  as  prescribed  in  the  civil  practice  act  and  the  rules 
of  civil  practice  for  the  service  of  papers  upon  an  attorney.  Where  the  hearing  is 
before  the  court,  a  motion  for  a  final  order  may  be  made  immediately,  or  at  such  time 
and  upon  such  notice,  as  the  court  prescribes.  (Formerly  General  Corporation  Law, 
§  190,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  Distribution  of  assets. 

Upon  the  voluntary  dissolution  of  an  insolvent  domestic  busi- 
ness corporation  without  judicial  proceedings  under  section  221 
of  the  General  Corporation  Law,  directors  who  act  as  trustees 
pursuant  to  section  35  (now  29)  of  the  General  Corporation  Law 
are  vested  with  the  title  to  the  assets  of  the  corporation  and  may 
make  a  pro  rata  distribution  to  creditors.  Central  Union  T.  Co. 
V.  American  Raihvay  T.  Co.,  198  App.  Div.  303,  190  N.  Y.  Supp. 
674,  affirmed  233  N.  Y.  531. 
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ARTICLE  X. 

APPOINTMENT  OF  RECEIVER* 

A.  Actions  in  which  receiver  may  be  appointed, 
1.  Generally. 

a.  General    Corporation    Law,    §    150.     Appointment   of    receivers    of 

property  of  corporations. 

A  receiver  of  the  property  of  a  corporation  can  be  appointed  only  by  the  court, 
and  in  one  of  the  following  cases: 

1.  An  action  brought  as  prescribed  in  articles  sixth,  seventh  or  eighth  of  this  chapter. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon  property  of  the  cor- 
poration, where  the  mortgage  debt  or  the  interest  thereon  has  remained  unpaid  for  at 
least  thirty  days  after  payment  demanded  and  where  either  the  income  of  the  property  is 
specifically  mortgaged  or  the  property  itself  appears  to  be  insufficient  to  pay  the 
mortgage  debt. 

3.  An  action  brought  by  the  attorney-general  or  by  a  stockholder  to  preserve  the 
assets  of  a  corporation,  which  has  no  officer  within  the  state  qualified  to  administer  the 
same. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of  a  corporation. 

5.  On  application  of  the  regents  of  the  university,  in  aid  of  the  liquidation  of  a 
corporation  whose  dissolution  they  contemplate  or  have  decreed;  or  on  the  application 
of  the  trustees  of  such  a  corporation,  on  notice  to  the  regents.  (Formerly  General 
Corporation  Law,  §  306,  amended  and  renumbered  by  Chapter  6SiO,  Laws  of  1929.) 

A  receivership  of  a  corporation  will  be  terminated  where  it  is 
shown  that  the  value  of  the  assets  of  the  corporation  is  ten  times 
the  amount  of  its  debts  and  it  is  not  shown  that  a  receivership 
will  be  for  the  benefit  of  its  creditors.  Schindler  v.  Ringler  S 
Co.,  206  App.  Div.  217,  200  N.  Y.  Supp.  692. 

Section  974  does  not  authorize  the  appointment  of  a  receiver 
in  an  action  brought  solely  to  recover  a  money  judgment.  Central 
Union  Trust  Co.  v.  Northern  Insurance  Co.,  217  App.  Div.  482, 
216  N.  Y.  Supp.  773. 

On  a  motion  to  terminate  a  receivership  of  the  property  of  a  cor- 
poration, it  appeared  that  the  receiver  was  appointed  in  the  first 
instance  to  preserve  the  assets  of  the  corporation,  a  going  concern, 
simply  for  the  purpose  of  paying  creditors  upon  the  ground  alone 
that  it  had  no  liquid  assets  for  the  payment  of  its  debts  and  that 
actions  which  might  deplete  the  corporate  assets  might  be  insti- 
tuted by  its  creditors ;  that  the  value  of  the  assets  of  the  corpora- 
tion is  ten  times  the  amount  of  the  debts;  that  the  receivership 
was  consented  to  by  the  officers  of  the  corporation  under  a  mistaken 
belief  that  it  was  to  be  purely  a  formal  matter  and  that  they  were 
not  to  be  deprived  of  the  management  of  the  corporation.    Held, 

*  See  also  Rosbrook  on  Corporations,  (3rd  Ed.,  1926),  Chapter  xxix. 
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that  the  receivership  serves  no  legal  purpose  and  should  not  be 
continued  since  it  is  not  sought  to  liquidate  the  property  of  the 
corporation  which  is  amply  able  to  pay  its  debts  in  full  by  selling 
property  it  does  not  need  for  business  operations.  Schindler  v. 
Ringler  S  Co.,  206  App.  Div.  217,  200  N.  Y.  Supp.  692. 

It  is  well  settled  that  even  when  a  showing  of  misconduct  and 
wasteful  management  is  made,  the  court  will  proceed  with  a  great 
reluctance  in  exercising  its  power  to  appoint  a  temporary  receiver. 
Ordinarily,  only  insolvency  or  threatened  insolvency  will  justify 
the  taking  of  such  action.  Lichtenstader  v.  Lichtenstader  Bros., 
Inc.,  130  Misc.  772,  229  N.  Y.  Supp.  459. 

We  have  one  kind  of  receiver  of  the  property  of  a  corporation 
appointed  in  insolvency  and  another  kind  in  mortgage  foreclosures 
who  is  a  mere  receiver  of  rents  and  profits,  appointed  by  the 
court  by  or  without  the  consent  of  the  parties.  The  former  is 
appointed  only  if  the  court  has  been  given  jurisdiction  over  cor- 
porate bodies.  The  latter  is  appointed  without  authority  from 
statute.  The  provisions  of  section  150  of  the  General  Corporation 
Law  can  logically  be  related  only  to  the  former  type.  And  -the 
Court  of  Appeals  will  not  imply  an  attempt  on  the  part  of  the 
legislature  to  affect  the  inherent  power  of  the  court  over  the 
appointment  of  the  latter  type  when  acting  upon  the  consent  of 
a  corporation  mortgagor.  N.  T.  Title  d  Mortgage  Co.  v.  Polk 
Arms,  Inc.,  262  N.  Y.  21. 

The  case  of  Manufacturers  Trust  Co.  v.  Roerich  Museum,  236 
App.  Div.  76,  appeal  in  which  was  dismissed  (260  N.  Y.  562)  upon 
grounds  not  going  to  the  merits  of  the  action  was  decided  with- 
out giving  consideration  to  the  thought  that  the  statute  does  not 
interfere  with  the  power  of  the  court  to  appoint  a  receiver  of 
rents  and  profits  in  a  mortgage  foreclosure  action  as  provided 
for  in  the  mortgage  and  the  effect  of  the  decision  in  the  N.  Y.  Title 
&  Mortgage  Co.  case  would  appear  to  be  a  reversal  of  the 
Manufacturers  Trust  Co.  case. 

2.  Sequestration  or  dissolution. 

a.  General  Corporation  Law,  §  74.    Receiver. 

At  any  stage  in  such  an  action,  the  court  may  appoint  one  or  more  receivers  of  the 
property  of  the  corporation.  (Formerly  General  Corporation  Law,  §  104,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

aa.  General  Corporation  Law,  §  162.    Temporary  receiver. 

At  any  stage  before  final  judgment  in  an  action  brought  under  articles  six,  seven 
or  eight  of  this  chapter,  or  before  the  final  order  in  a  proceeding  brought  under  article 
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nine,  the  court  may  appoint  one  or  more  receivers  of  the  property  of  a  corporation. 
Notice  of  such  an  application  shall  be  given  to  the  attorney-general  and  to  such  other 
persons  as  the  court  shall  direct.  A  temporary  receiver  must  qualify  as  prescribed  by 
article  eleven.  He  shall  have  power  to  collect  and  receive  the  debts,  demands  and  other 
property  of  the  corporation;  to  hold  and  preserve  the  property,  and  the  proceeds  of 
the  debts  and  demands  collected;  to  sell  or  otherwise  dispose  of  the  property  as  directed 
by  the  court;  and  to  maintain  any  necessary  action  or  special  proceeding.  The  court 
may  also  confer  upon  him  the  powers  and  authority,  and  subject  him  to  the  duties  and 
liabilities,  of  a  permanent  receiver,  or  so  much  thereof  as  it  deems  proper;  except 
that  he  shall  make  no  distribution  among  the  creditors  or  stockholders  without  the 
special  direction  of  the  court.  (Formerly  General  Corporation  Law,  §  104,  amended 
and  renumbered  by  Chapter  650,  Laws  of  1929.) 

b.  General  Corporation  Law,  §  105.     Additional  powers  and  duties  of 

temporary  receiver. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law  and  former  §  105  is  now  a  part  of  present  §  162.) 

c.  General  Corporation  Law,  §  163.    Permanent  receiver. 

A  receiver  appointed  by  or  pursuant  to  a  final  judgment  or  order  in  an  action  or 
proceeding,  or  a  temporary  receiver  who  is  continued  by  the  final  judgment  or  order, 
is  a  permanent  receiver.  (Formerly  General  Corporation  Law,  §  106,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  Annulment  of  corporation.     General  Corporation  Law,  §  96.     Final 

judgment. 

If  any  of  the  grounds  specified  in  sections  ninety  and  ninety-one  be  established  in 
an  action,  brought  as  prescribed  in  this  article,  the  court  may  render  final  judgment 
that  the  corporation,  its  directors  and  officers  be  perpetually  enjoined  from  exercising 
any  of  its  corporate  powers,  rights,  privileges,  and  franchises  and  that  it  be  dissolved. 
In  case  the  judgment  shall  provide  for  dissolution,  it  may  also  provide  for  the  appoint- 
ment of  a  receiver,  the  taking  of  an  account,  and  the  distribution  of  the  property 
■of  the  corporation  to  those  entitled  thereto  in  accordance  with  their  respective  rights. 
(Formerly  General  Corporation  Law,  §  134,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

a.  General  Corporation  Law,  §  93.    Receiver. 

At  any  stage  of  an  action  brought  under  this  article  the  court  may  appoint  one  or 
more  receivers  of  the  property  of  the  corporation.  (Formerly  General  Corporation 
Law,  §  132-a,  amended  and  renumbered  by  Chapter  650i,  Laws  of  1929.) 

4.  Supervision  of  corporation  or  officers. 

A  receiver  will  not  be  appointed  in  an  action  by  a  stockholder 
to  restrain  the  payment  of  excessive  salaries,  if  the  corporation 
is  financially  sound  and  there  is  no  claim  that  such  officers  are 
not  able  to  pay  any  judgment  which  may  be  rendered  against 
them.    Smallwood  v.  Smith,  197  App.  Div.  533, 189  N.  Y.  Supp.  427. 
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5.  Voluntary  dissolution. 

a.  General  Corporation  Law,  §  110.    Temporary  receiver. 

If  at  any  stage  of  the  proceedings  before  the  final  order  it  shall  appear  that  the 
corporation  is  insolvent,  the  court  may  appoint  a  temporary  receiver  of  the  property 
of  the  corporation.  (Formerly  General  Corporation  Law,  §  182,  amended  and  renum- 
bered by  Chapter  650,  Laws  of  1929.) 

b.  General  Corporation  Law,  §  117.    Final  order. 

If  upon  the  application  for  the  final  order,  it  shall  appear  that  the  case  is  one 
specified  in  this  article  and  that  a  dissolution  will  be  beneficial  to  the  stockholders  or 
members  and  not  injurious  to  the  public,  the  court  must  make  a  final  order  dissolving 
the  corporation,  and  if  the  corporation  is  insolvent  appointing  one  or  more  receivers 
of  its  property.  If  the  corporation  is  not  insolvent,  the  court  in  its  discretion  may 
dispense  with  a  receiver  and  in  the  final  order  direct  distribution  of  the  assets.  The 
order  shall  be  entered  in  the  oflSce  of  the  clerk  of  the  county  in  which  the  office  of  the 
corporation  is  located,  and  a  certified  copy  shall  be  filed  in  the  department  of  state. 
Upon  the  entry  of  the  order  and  filing  of  a  certified  copy  thereof  the  corporation  is 
dissolved.  (Formerly  General  Corporation  Law,  §  191,  amended  and  renumbered  by 
Chapter  650,  Laws  of  1929.) 

c.  General  Corporation  Law,  §  118.     Appointment  of  director,  officer 

or  stockholder  as  receiver. 

The  court,  in  its  discretion,  may  appoint  a  director  or  officer  or  stockholder  of  the 
corporation  a  receiver  of  its  property.  (Formerly  General  Corporation  Law,  §  192, 
amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

d.  General    Corporation    Law,    §    119.      Certain    sales,    transfers    and 

judgments  void. 

A  sale,  assignment,  mortgage,  conveyance,  or  other  transfer,  of  any  property  of  a 
corporation,  made  after  the  filing  of  a  petition  as  prescribed  in  this  article,  in  pay- 
ment of,  or  as  security  for,  an  existing  or  prior  debt,  or  for  any  other  consideration;  or 
a  judgment  thereafter  rendered  against  the  corporation  by  confession,  or  upon  the 
acceptance  of  an  offer,  is  void  as  against  the  receiver  appointed  in  the  proceeding  and 
the  creditors  of  the  corporation.  (Formerly  General  Corporation  Law,  §  193,  amended 
and  renumbered  by  Chapter  650,  Laws  of  1929.) 

e.  General  Corporation  Law,  §  173.     Omission  or  default  of  receivers. 

Upon  notice  to  the  attorney-general,  and  upon  such  notice  to  creditors  or  others 
interested  as  the  court  shall  direct,  in  the  furtherance  of  justice,  the  court  may  relieve 
the  receivers  from  any  omission  or  default,  on  such  conditions  as  may  be  imposed,  and 
on  compliance  therewith,  confirm  their  action.  (Formerly  General  Corporation  Law, 
§  194,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

B.  Corporations  subject  to  receivership. 

Without  regard  to  whether  a  domiciliary  receiver  of  a  foreign 
corporation  has  been  appointed,  the  courts  of  a  state  in  which  the 
corporation  has  property  have  jurisdiction  to  intervene  in  behalf 
of  the  stockholders,  and  through  a  receivership  of  the  property 


COEPOEATIONS.  215 

within  the  jurisdiction  of  the  court,  to  preserve  the  assets  of  the 
corporation  against  waste,  unlawful  diversion  or  mismanage- 
ment. McHarg  v.  Commonwealth  Finance  Corporation,  195  App. 
Div.  862,  187  N.  Y.  Supp.  540. 

D.  Qualifications  of  receiver. 

1-a.  Judiciary  Law,  §  251a.    Confidential  clerks  to  justices  of  Supreme 
Court  not  to  be  appointed  referees,  receivers  or  conunissioners. 

No  person  holding  the  office  of  confidential  clerk  to  a  justice  of  the  supreme  court 
shall  hereafter  be  appointed  by  any  court  or  judge  in  any  action  or  proceeding  insti- 
tuted in  the  supreme  court,  a  referee,  receiver  or  commissioner.  (Added  by  Chapter 
186,  Laws  of  1927.) 

E.  Bond. 

1.  General  Corporation  Law,  §  153.    Security. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  before  entering  upon  his 
duties,  must  execute  and  file  with  the  proper  clerk,  a  bond  to  the  people,  with  at  least 
two  sufficient  sureties,  in  a  penalty  fixed  by  the  court,  judge,  or  referee,  making  the 
appointment,  conditioned  for  the  faithful  discharge  of  his  duties  as  receiver.  The 
execution  of  any  such  bond  by  any  fidelity  or  surety  company  authorized  by  the  laws 
of  this  state  to  transact  business,  shall  be  equivalent  to  the  execution  of  such  bond  by 
two  sureties.  But  this  section  does  not  apply  to  a  case  where  special  provision  is 
made  by  law  for  the  security  to  be  given  by  a  receiver  or  for  increasing  the  same. 
(Formerly  General  Corporation  Law,  §  225,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

2.  General  Corporation  Law,  §  234.     Security  of  receiver. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  234  is  now  included  in  present  §  153.) 

3.  General  Corporation  Law,  §  154.    Removal  or  new  bond. 

The  court,  or  where  the  order  was  made  out  of  court,  the  judge  making  the  order,  by 
or  pursuant  to  which  the  receiver  was  appointed,  or  his  successor  in  office,  at  any  time, 
may  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with  new  sureties,  with  the 
like  condition  specified  in  the  last  section.  This  section  does  not  apply  where  special 
provision  is  made  by  law  for  the  security  to  be  given  by  a  receiver,  or  for  increasing 
the  same,  or  for  removing  a  receiver.  (Formerly  General  Corporation  Law,  §  226, 
amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

4.  General  Corporation  Law,  §  155.    Notice  to  sureties  upon  accounting. 

A  receiver  who,  having  executed  and  filed  a  bond  as  provided  for  in  the  two  preceding 
sections,  before  presenting  his  accounts  as  receiver,  must  give  not  less  than  eight  days' 
notice  to  the  sureties  on  his  official  bond,  of  his  intention  to  present  his  accounts.  The 
same  notice  must  be  given  to  such  sureties  where  the  accounting  is  ordered  on  the 
petition  of  a  person  other  than  the  receiver.  (Formerly  General  Corporation  Law, 
§  227,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 
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ARTICLE  XI. 
RIGHTS,  POWERS  AND  DUTIES  OF  RECEIVERS. 

B.  General  Corporation  Law,   §   169.     General  powers  of  permanent 

receivers. 

Permanent  receivers  shall  have  power: 

1.  To  sue  in  their  own  names  or  otherwise  for  the  recovery  of  the  property,  debts 
and  things  in  action  of  the  corporation.  No  set-off  or  counter-claim  shall  be  allowed  in 
any  such  action,  for  any  demand,  unless  it  was  owing  by  the  corporation  to  the  defend- 
ant before  the  commencement  of  the  action  or  proceeding  in  which  the  receiver  was 
appointed,  or  unless  it  shall  have  been  incurred  by  the  receiver  subsequent  to  his 
appointment ; 

2.  To  sell  at  public  or  private  sale  aU  the  property  vested  in  them,  in  such  manner 
and  on  such  terms  and  conditions  as  the  court  shall  direct,  and  to  make  necessary 
transfers  and  conveyances  thereof; 

3.  To  examine  on  oath,  to  be  administered  by  one  of  the  receivers,  any  person  touch- 
ing any  matter  pertaining  to  or  affecting  the  receivership; 

4.  To  settle  or  compound  any  demands  by  or  against  the  receivership; 

5.  To  employ  counsel,  on  such  terms  as  the  court  shall  approve.  (Formerly  General 
Corporation  Law,  §  239,  amended  and  renumbered  by  Chapter  650i,  Laws  of  1929.) 

P.  General  Corporation  Law,  §  164.     Oath  of  receiver. 

Before  proceeding  to  the  discharge  of  any  of  his  duties,  every  receiver  shall  take 
and  subscribe  an  oath,  that  he  will  well  and  truly  execute  the  trust  reposed  in  him, 
according  to  the  best  of  his  ability.  The  oath  shall  be  filed  with  the  clerk  of  the 
court  in  which  the  action  or  proceeding  is  pending.  (Formerly  General  Corporation 
Law,  §  238,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

G.  Authority  of  one  or  more  receivers,  and  survivor. 

1.  General  Corporation  Law,  §  165.    Authority  of  single  receiver. 

When  only  one  receiver  shall  be  appointed,  all  the  provisions  of  this  article  in 
reference  to  several  receivers  shall  apply  to  him.  (Formerly  General  Corporation 
Law,  §  235,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

2.  General   Corporation  Law,    §   166.     Powers   and  rights  of  several 

receivers. 

When  more  than  one  receiver  is  appointed,  the  debts  and  property  of  the  corporation 
may  be  collected  and  received  by  any  of  them;  and  when  more  than  two  receivers  are 
appointed,  tlie  powers  and  rights  conferred  on  them  may  be  exercised  by  any  two. 
(Formerly  General  Corporation  Law,  §  236,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

3.  General  Corporation  Law,  §  167.    Surviving  receivers. 

When  more  than  one  receiver  is  appointed  the  survivor  or  survivors  of  such  receivers 
shall  have  all  the  powers  and  rights  of  the  receivers.  In  the  event  of  the  death,  resigna- 
tion, removal  or  incapacity  of  a  receiver,  the  property  of  the  receivership  in  his  hands 
shall  be  delivered  to  the  remaining  receivers  or  if  there  be  none,  to  his  successor.  On 
refusal  of  the  person  in  possession  of  such  property  to  deliver  the  same  to  the  person 
entitled  thereto,  the  court  may  summarily  enforce  delivery  by  order  in  the  action  or 
proceeding  in  which  the  receiver  was  appointed.  (Formerly  General  Corporation  Law, 
§  237,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 
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H.  Title  to  property. 

1.  General  Corporation  Law,  §  231.    Receiver  trustee  of  property. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  231  is  now  included  in  present  §  168.) 

2.  General  Corporation  Law,  §  168.    Receivers'  title  to  property. 

Permanent  receivers  shall  be  the  trustees  of  the  property  of  the  corporation  for  the 
benefit  of  the  creditors  and  stockholders.  Upon  their  qualification  as  prescribed  by 
article  eleven  of  this  chapter,  title  to  all  of  the  property  of  the  corporation  wherever 
situated  shall  vest  in  them.  (Formerly  General  Corporation  Law,  §  232,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  General  Corporation  Law,  §  233.    Transfer  of  assets  of  corporation 

to  receiver. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  233  was  omitted.) 

4.  General  Corporation  Law,  §  243.     Power  of  receiver  to  hold  real 

property. 

(Chapter  65l0  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  243  was  omitted.) 

An  attacliment  issued  in  an  action  by  a  resident  against  a 
foreign  corporation  and  a  foreign  receiver  and  levied  against 
personal  property  of  the  corporation  in  this  state,  not  reduced 
to  possession  by  the  receiver,  will  not  be  vacated  at  the  instance  of 
the  receiver  who  was  appointed  in  the  state  of  the  origin  of  the 
corporation  in  an  action  brought  by  creditors  to  conserve  the 
assets  of  the  corporation,  which  action  was  not  brought  to  carry 
out  provisions  of  the  statute  under  which  the  corporation  was 
formed.  The  title  acquired  by  the  receiver  was  not  voluntarily 
acquired,  but  was  acquired  involuntarily  through  judicial  pro- 
ceedings, and  will  not  be  sustained  against  the  rights  of  resident 
creditors.  Ross  Lumber  Co.  v.  Clark  d  Son,  Inc.,  211  App.  Div. 
591,  207  N.  Y.  Supp.  391. 

The  vesting  of  title  in  a  receiver  does  not  deprive  any  lienholder 
of  any  valid  lien  theretofore  acquired,  but  the  title  of  the  receiver 
is  subject  to  all  valid  pre-existing  liens.  People  v.  Community 
Live  Poultry  Corp.,  127  Misc.  396,  216  N.  Y.  Supp.  302. 

In  an  action  brought  by  the  attorney-general  under  section  131 
of  the  General  Corporation  Law,  to  vacate  the  charter  of  the 
defendant  corporation,  the  title  of  the  receiver  thereof,  under 
section  232  (now  168)  of  the  General  Corporation  Law,  upon  the 
filing  of  the  security  required  by  law,  relates  back  to  the  date  of 
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the  order  of  appointment  and  not  to  the  commencement  of  the 
action.  People  v.  Community  Live  Poultry  Corporation,  127  Misc. 
396,  216  N.  Y.  Snpp.  302. 

A  complaint  by  receivers,  appointed  by  the  United  States  Dis- 
trict Court  of  the  Eastern  District  of  North  Carolina,  in  a  stock- 
holder's action  to  conserve  the  assets  of  the  corporation,  will  be 
dismissed  where,  prior  to  the  appointment  of  such  receivers,  the 
federal  District  Court  for  the  Eastern  District  of  New  York,  upon 
taking  possession  of  the  assets  of  the  corporation,  appointed 
receivers  and  directed  them  to  commence  an  action  based  upon 
the  same  cause  of  action,  since  that  court  having  first  acquired 
jurisdiction  through  the  possession  of  the  corporate  property  is 
vested,  while  it  holds  possession,  with  power  to  hear  and  deter- 
mine all  controversies  relating  thereto.  Neal  v.  Hayes,  128  Misc. 
700,  219  N.  Y.  Supp.  176,  affirmed  218  App.  Div.  500,  219  N.  Y. 
Supp.  179. 

I.  Actions  by  or  against  receivers. 

The  court  may  protect  a  receiver  against  actions  brought  against 
him  without  its  consent.  It  is  a  contempt  of  court  to  sue  a  receiver 
without  permission  of  the  court.  Matter  of  City  Equitable  Fire 
Ins.  Co.,  120  Misc.  245,  198  N.  Y.  Supp.  869. 

The  state  courts  have  power  to  grant  leave  to  a  receiver  of  a 
foreign  bank  to  sue  the  state  superintendent  of  insurance  as  liqui- 
dator of  a  life  insurance  company  to  recover  the  value  of  securities 
alleged  to  have  been  fraudulently  converted  by  the  life  insurance 
•company.  The  court  should  not  make  an  order  permitting  said 
foreign  receiver  to  bring  an  action  against  the  state  superintendent 
of  insurance  in  the  federal  court.  The  action  should  be  brought 
in  the  court  of  this  state  which  have  jurisdiction  over  the  officer 
and  the  funds.  However,  since  an  action  has  been  commenced  in 
the  federal  court  in  reliance  upon  the  permission  granted  in  said 
order,  that  part  of  the  order  will  not  be  reversed.  Matter  of  Bean 
V.  Stoddard,  207  App.  Div.  276,  201  N.  Y.  Supp.  827,  appeal  dis- 
missed 238  N.  Y.  552. 

Although  the  receiver  of  a  foreign  corporation  appointed  by  the 
federal  courts  may  not  have  power  to  maintain  an  action  in  the 
courts  of  this  state,  nevertheless  such  an  action  may  be  maintained 
by  the  receiver  as  an  assignee  of  the  cause  of  action  in  favor  of  the 
foreign  corporation  of  which  he  is  receiver.  Buck  Ridge  Coal 
Mining  Company  v.  Rosoff  Engineering  Co.,  215  App.  Div.  441, 
214  N.  Y.  Supp.  60. 
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In  an  action  commenced  by  a  foreign  corporation  for  which  a 
i-eceiver  had  been  appointed  by  the  federal  court  in  a  foreign  state," 
the  plaintiff's  motion,  made  after  the  commencement  of  the  action, 
to  substitute  the  receiver  for  the  plaintiff  or  to  bring  the  receiver 
in  as  a  co-plaintiff,  should  have  been  granted,  where  it  appears 
that  on  a  motion  made  by  the  defendants  for  judgment  on  the 
ground  that  the  cause  of  action,  if  any,  was  in  the  receiver,  the 
plaintiff  interposed  an  affidavit  showing  the  cause  of  action  had 
been  assigned  by  it  to  the  receiver  and  asked  that  the  receiver  be 
substituted  or  joined  as  party  plaintiff.  The  objection  by  the 
defendants  to  the  substitution  or  bringing  in  of  the  receiver  on 
the  ground  that  it  was  not  shown  that  he  was  willing  to  be  made 
a  party  plaintiff  is  without  merit,  where  it  appears  that  the 
feceiver  made  an  affidavit  in  support  of  the  plaintiff's  motion 
certifying  to  the  fact  of  the  assignment  of  the  claim  to  him.  The 
i-eceiver  may,  under  sections  83  and  210  of  the  Civil  Practice  Act, 
be  joined  as  a  party  plaintiff,  for  it  appears  that  after  the  action 
was  commenced  the  cause  was  assigned  to  him.  BucJc  Ridge  Coal 
Mining  Co.  v.  Rosoff  E.  Co.,  215  App.  Div.  441,  214  N.  Y.  Supp.  60. 

It  is  doubtful  that  in  view  of  the  orderly  manner  provided  by 
section  170  of  the  General  Corporation  Law  for  the  attendance 
and  examination  of  witnesses,  that  the  legislature  isould  not  have 
intended  under  section  169  of  the  General  Corporation  Law  to 
clothe  all  receivers  with  unlimited  authority  during  the  existence 
of  the  receivership  to  subpoena  any  and  all  persons  to  attend  at 
his  office  and  be  examined  about  any  matter  pertaining  to  or 
affecting  the  receivership.  Matter  of  Klein,  138  Misc.  282,  245 
N.  Y.  Supp.  486. 

In  a  derivative  action  commenced  in  this  state  by  the  stockhold- 
ers of  a  foreign  corporation  which  subsequently  fell  into  the  hands 
of  a  domiciliary  receiver  and  ancillary  receivers  were  appointed 
of  said  corporation  in  this  state,  an  order  discharging  the  ancillary 
receivers  without  reserving  to  them  any  power  to  continue  as  such 
for  any  purpose,  may  not  be  construed  as  meaning  that  the  ancil- 
laiy  receivers  are  not  discharged  as  long  as  any  property  remains 
unadministered  in  this  state.  The  permanent  receiver  has  power 
to  take  ovei'  the  litigation  and  continue  the  same.  O'Keefe  v. 
Corless,  231  App.  Div.  58,  246  N.  Y.  Supp.  375. 

J.  Proceedings ,  to  discover  assets. 

Section  170  of  the  General  Corporation  Law,  providing  for  the 
delivery  of  property  in  the  form  of  tangible  assets  to  a  sequestra- 


220  OOEPORATIONS. 

tion  receiver,  does  not  warrant  a  court  in  summarily  ordering  a 
bank  to  pay  to  such  receiver  the  amount  of  an  account  in  a  bank 
where  the  entire  account  has  been  withdrawn  by  the  depositor,, 
including  a  part  thereof  held  subject  to  the  order  of  the  court  in 
proceedings  supplementary  to  execution  for  the  reason  that  the 
entire  indebtedness  of  the  bank  is  not  a  tangible  asset  of  the  judg- 
ment debtor  capable  of  delivery  in  specie,  and  the  payment  of 
debts  must  be  kept  distinct  from  the  delivery  of  property. 

L.  Appraisal  of  property  of  insolvent  corporation. 

(Chapter  650  o£  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Iiaw,  and  former  §  310  was  omitted.) 

Q.  Issuance  of  receiver's  certificates. 

The  holder  of  a  lien  on  a  railroad  may  be  estopped  from  claim- 
ing that  receivers'  certificates  are  not  entitled  to  priority  over  the 
lien.  Central  Trust  Co.  of  New  York  v.  Pittsburg  S.  S  N.  R.  Co., 
198  App.  Div.  825,  191  N.  Y.  Supp.  541,  affirmed  234  N.  Y.  418. 

In  an  action  to  foreclose  the  lien  of  certificates  of  indebtedness 
issued  by  the  receiver  of  a  railroad,  an  individual  who  is  one  of 
several  tort  creditors  by  judgment  and  who  was  brought  in  as  a 
party  defendant  is  entitled  to  an  additional  allowance  out  of  the 
fund  arising  in  the  foreclosure  action,  where  it  appears  that 
through  the  efforts  of  her  attorney  her  contention  that  tort  cred- 
itors had  priority  over  the  holders  of  certificates  of  indebtedness 
was  maintained  and  where  it  appears  also  that  the  case  is  a  difficult 
and  extraordinary  one.  Warren  v.  Second  Avenue  R.  R.  Co.,  206 
App.  Div.  258,  200  N.  Y.  Supp.  659. 

R.  Sale  of  assets. 

1.  General  Corporation  Law,  §  171.    Duty  of  receiver  to  convert  assets 

into  money. 

The  receivers,  as  speedily  as  possible,  shall  convert  the  property  of  the  corporation 
into  money.  (Formerly  General  Corporation  Law,  §  245,  amended  and  renumbered 
by  Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  246.    Duty  of  receiver  as  to  private  sales, 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  246  was  omitted.) 

IT.  Employment  of  counsel. 
1.  General  Corporation  Law,  §  242.    Power  of  receiver  to  employ  counseL 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  242  was  omitted.) 
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Where  a  receiver  is  appointed  upon  the  application  of  the  plain- 
tiff in  an  action  and  the  plaintiff  relieves  the  corporation  of  all 
liability  by  stipulating  for  a  discontinuance,  he  personally  thereby 
assumes  responsibility  for  the  services  and  disbursements  of  the 
receivers.  McHarg  v.  Commonwealth  Finance  Corporation,  195 
App.  Div.  862,  187  N.  Y.  Supp.  540. 

V.  Determination  of  creditors'  claims. 

1.  General  Corporation  Law,  §  174.     Duty  of  receivers  to  give  notice 

to  creditors. 

Immediately  upon  their  appointment  the  receivers  shall  give  notice  thereof  which 
shall  be  by  publication  twice  a  week  for  three  successive  weeks  in  a  newspaper  pub- 
lished in  the  county  where  the  office  of  the  corporation  was  situated  requiring: 

1.  All  persons  indebted  to  the  corporation,  by  a  day  and  at  a  place  therein  specified, 
to  render  an  account  of  all  debts  owing  by  them  and  to  pay  the  same  to  the  receivers. 

2.  All  persons  having  in  their  possession  any  property  of  the  corporation  to  deliver 
the  same  to  the  receivers  by  the  day  appointed. 

3.  All  the  creditors  of  the  corporation  to  make  proof  under  oath  of  their  demands  to 
the  receivers,  by  a  day  therein  specified,  not  less  than  forty  days  from  the  first  pub- 
lication of  such  notice.  (Formerly  General  Corporation  Law,  §  250i,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  175.    Delivery  of  property  and  payment 

to  receivers. 

On  or  before  the  day  specified  in  the  notice,  every  person  having  possession  of  any 
property  belonging  to  the  corporation,  and  every  person  indebted  to  the  corporation, 
shall  deliver  such  property  and  pay  such  indebtedness  to  the  receivers.  (Formerly 
General  Corporation  Law,  §  251,  amended  and  renumbered  by  Chapter  650,  Laws  of 
1929.) 

3.  General  Corporation  Law,  §  176.     Penalty  for  concealing  property 

from  receivers. 

Any  person  having  the  possession  of  property  belonging  to  the  corporation  or  in- 
debted to  it,  who  shall  wrongfully  withhold  such  property  or  fail  to  pay  such  indebted- 
ness, to  the  receivers,  on  or  before  the  day  specified  in  the  notice,  shall  forfeit  to  the 
receivers  double  the  value  of  such  property  so  withheld  or  double  the  amount  of  such 
indebtedness;  to  be  recovered  in  an  action  by  the  receivers.  (Formerly  General  Cor- 
poration Law,  §  252,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

4.  General  Corporation  Law,  §  177.    Duty  of  receivers  to  call  creditors' 

meeting. 

Within  four  months  from  the  time  of  their  appointment  the  receivers  shall  call  a 
general  meeting  of  the  creditors  of  the  corporation  by  a  notice  to  be  published  as 
directed  in  section  one  hundred  and  seventy-four  specifying  the  time  and  place  of 
such  meeting,  which  time  shall  be  not  more  than  two  months,  nor  less  than  one  month 
after  the  first  publication  of  such  notice.  (Formerly  General  Corporation  Law,  §  253, 
amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 
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5.  General  Corporation  Law,  §  178.    Proceedings  at  creditors'  meeting. 

At  such  meeting,  or  at  an  adjournment  thereof,  the  receivers  shall  present  a  sworn 
statement  of  all  accounts  and  demands  for  and  against  the  corporation,  its  subsisting 
contracts,  and  the  money  and  other  assets  in  their  hands.  (Formerly  General  Corpora- 
tion Law,  §  254,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

6.  General  Corporation  Law,  §  179.    Allowance  of  set-offs. 

Where  mutual  credits  and  debts  exist  between  the  corporation  and  another  person, 
the  receivers  shall  set  off  such  credits  and  debts,  and  allow  as  a  claim  against  the 
corporation  or  receive  the  balance  due.  But  no  set-off  shall  be  allowed  of  any  claim 
or  debt  except  as  provided  in  subdivision  one  of  section  one  hundred  and  sixty-nine. 
(Formerly  General  Corporation  Law,  §  259,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

W.  Distribution  of  assets. 

1.  General    Corporation    Law,    §    256.      Refunding    consideration    of 

subsisting  contracts. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  256  was  omitted.) 

2.  General  Corporation  Law,  §  257.    Retention  of  funds  for  subsisting 

contracts  and  pending  suits. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  257  was  omitted.) 

3.  General  Corporation  Law,  §  258.    Payment  of  debts  not  due. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  258  was  omitted. 

4.  General  Corporation  Law,  §  181.    Order  of  payment  by  receivers. 

The  receivers  shall  distribute  the  residue  of  the  moneys  in  their  hands,  among  the  cred- 
itors whose  claims  have  been  proved  and  allowed,  as  follows : 

1.  All  debts  due  by  such  corporation  to  the  United  States,  and  all  debts  entitled 
to  a  preference  under  the  laws  of  the  United  States. 

2.  All  debts  that  may  be  owing  by  the  corporation  as  trustee. 

3.  Judgments  against  the  corporation,  to  the  extent  of  the  value  of  the  real  prop- 
erty on  which  they  are  liens. 

4.  All  other  creditors,  in  proportion  to  their  respective  demands,  without  prefer- 
ence to  specialty  debts.  (Formerly  General  Corporation  Law,  §  261,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

5.  General  Corporation  Law,  §  180.    Payment  of  wages  by  receivers. 

Upon  the  appointment  of  receivers  of  a  corporation  organized  under  the  laws  of 
this  state  and  doing  business  therein,  the  wages  of  the  employees  of  such  corporation 
shall  be  preferred  to  every  other  debt  or  claim.  (Formerly  General  Corporation  Law, 
§  261-a,  amended  and  renumbered  by  Chapter  650',  Laws  of  1929.) 

6.  General  Corporation  Law,  §  182.     Failure  to  file  claim  before  first 

dividend. 

A  creditor  who  shall  have  failed  to  prove  his  claim  before  the  first  dividend,  who 
shall  prove  it  before  the  final  dividend,   shall  receive  the   sum  he  would  have  been 
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entitled  to  on  the  first  dividend,  before  any  distribution  shall  be  made  to  the  other 
creditors.  (Formerly  General  Corporation  Law,  §  262,  amended  and  renumbered  by 
Chapter  650,  Laws  of  1929.) 

7.  General  Corporation  Law,  §  183.    Final  dividend  by  receivers. 

If  any  property  of  the  corporation  be  not  distributed  on  the  first  dividend,  within 
one  year  thereafter,  the  receivers  shall  make  a  final  dividend  among  the  creditors 
entitled  thereto.  Notice  that  such  dividend  will  be  the  fLnal  dividend  shall  be  pub- 
lished once  in  each  of  three  successive  weeks  in  a  newspaper  published  in  the  county 
where  the  office  of  the  corporation  was  situated. 

Unless  the  court  shall  otherwise  direct  no  other  dividend  shall  be  paid  thereafter  to 
the  creditors,  except  to  those  having  pending  actions  against  the  corporation  or  the 
receivers,  (t'ormerly  General  Corporation  Law,  §  263,  amended  and  renumbered  by 
Chapter  650,  Laws  of  1929.) 

8.  General  Corporation  Law,  §  185.    Surplus  to  stockholders. 

After  the  final  dividend  the  receivers  shall  distribute  any  surplus  among  the  stock- 
holders of  the  corporation,  in  accordance  with  their  respective  interests.  (Formerly 
General  Corporation  Law,  §  264,  amended  and  renumbered  by  Chapter  650,  Laws, 
of  1929.) 

9.  General  Corporation  Law,   §  184.     Disposition  of  moneys  retained 

by  receivers. 

When  any  action  pending  at  the  time  of  the  final  dividend  shall  be  terminated, 
the  receivers  shall  apply  the  moneys  retained  by  them  to  provide  therefor  to  the  pay- 
ment of  the  amount  recovered  and  their  necessary  charges  and  expenses  incurred 
therein.  If  there  be  no  recovery  or  only  a  partial  recovery,  they  shall  distribute  the 
money  remaining,  after  deducting  their  necessary  charges  and  expenses,  among  the 
creditors  and  stockholders  of  the  corporation.  (Formerly  General  Corporation  Law, 
§  265,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

10.  General  Corporation  Law,  §  186.    Duty  of  receivers  as  to  unclaimed 

dividend. 

If  any  dividend  shall  remain  unclaimed  by  the  person  entitled  thereto  for  one' 
year,  the  receivers  shall  pay  the  same  into  court.  (Formerly  General  Corporation 
Law,  §  266,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

11.  General  Corporation  Law,  §  187.     Effect  of  failure  to  file  claim 

before  final  dividend. 

After  the  final  dividend,  the  receivers  shall  not  be  answerable  to  any  creditor,  or  to- 
any  person  having  a  claim  against  the  corporation,  under  its  subsisting  contracts, 
unless  the  claims  of  such  creditor  shall  have  been  proved,  before  or  at  the  time  specified 
in  their  notice  of  the  final  dividend.  (Formerly  General  Corporation  Law,  §  267,, 
amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

A  deposit  made  by  an  insurance  company  in  the  state  of  Texas 
constitutes  a  trust  fund  for  the  benefit  of  Texas  creditors  and  Avill 
be  used  for  that  purpose  and  will  not  be  turned  over  to  a  liquidator 
of  the  company  in  this  state.  Matter  of  Casualty  Co.  of  America,. 
206  App.  Div.  314,  200  N.  Y.  Supp.  639. 

While  arrears  in  personal  taxes  constitute  a  preferred  claim 
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against  an  insolvent  corporation,  the  interest  thereon  may  not 
be  given  priority  as  against  other  creditors.  Matter  of  Empire 
State  Surety  Co.,  125  Misc.  806,  212  N.  Y.  Supp.  258. 

X.  Accounting  of  receiver. 

1.  General  Corporation  Law,  §  172.     Duty  of  receivers  to  keep  and 

file  accounts. 

The  receivers  shall  keep  true  books  of  account  of  all  moneys  received  and  expended 
by  them  as  such  receivers  which  every  creditor  or  other  person  interested  therein 
may  inspect  at  reasonable  times.  On  or  before  the  first  day  of  February  in  each  year, 
for  the  preceding  calendar  year,  and  at  such  other  times  as  the  court  shall  direct,  the 
receivers  shall  make  and  file  a  verified  statement  showing  the  assets  received,  the 
disposition  thereof,  the  money  on  hand,  all  payments  made,  specifying  the  persons 
to  whom  paid  and  the  purpose  of  the  payment,  the  amount  necessary  to  be  retained 
to  meet  necessary  expenses  and  claims  against  the  receivers,  and  the  distributive 
share  in  the  remainder  of  each  person  interested  therein.  A  copy  of  such  verified 
statement  shall  be  served  by  the  receivers  on  the  attorney-general,  within  five  days 
after  the  filing  thereof.  (Formerly  General  Corporation  Law,  §  247,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  248.    Duty  of  receiver  to  serve  copy  of 

report  upon  attorney-general  and  superintendent  of  banks. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  248  was  omitted.) 

3.  General  Corporation  Law,  §  249.    Duty  of  certain  receivers  to  make 

reports. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  249  was  omitted.) 

4.  General  Corporation  Law,  §  161.    Control  of  receivers  by  court. 

Such  receivers  shall  be  subject  to  the  control  of  the  court  at  all  times.  (Formerly 
General  Corporation  Law,  §  276,  amended  and  renumbered  by  Chapter  650,  Laws 
of  1929.) 

5.  General  Corporation  Law,  §  188.    Final  accounting  by  receivers. 

Within  one  year  after  qualifying  the  receivers  shall  apply  to  the  court  for  a  final 
settlement  of  their  accounts  and  an  order  for  distribution,  or,  upon  notice  to  the 
attorney-general,  for  an  extension  of  time,  setting  forth  the  reasons  therefor.  If  the 
receivers  have  not  so  applied  for  the  settlement  of  their  accounts  or  obtained  such 
extension  of  time,  the  attorney-general  or  any  creditor  or  stockholder  may  apply  for 
an  order  that  the  receivers  show  cause  why  an  accounting  and  distribution  should 
not  be  had.  It  shall  be  the  duty  of  the  attorney-general  after  the  expiration  of 
eighteen  months  from  the  time  the  receivers  qualify,  to  apply  for  such  an  order,  on 
notice  to  the  receivers.  (Formerly  General  Corporation  Law,  §  268,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

6.  General  Corporation  Law,  §  189.    Notice  of  final  accounting. 

Before  rendering  their  final  account  the  receivers  shall  publish  a  notice  of  their 
intention  to  file  the  same,  once  in  each  of  three  successive  weeks,  in  a  newspaper  pub- 
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lished  in  the  county  in  which  the  office  of  the  corporation  was  situated,  specifying  the 
time  and  place  of  the  filing  of  the  account  and  of  its  presentation  to  the  court. 
The  receivers  shall  give  notice  to  the  sureties  on  their  official  bonds,  as  provided  in 
section  one  hundred  and  fifty-five.  (Formerly  General  Corporation  Law,  §  269,  amended 
and  renumbered  by  Chapter  650i,  Laws  of  1929.) 

7.  General  Corporation  Law,  §  190.    Hearing  on  final  accounting. 

Upon  the  presentation  of  such  account,  the  court  shall  hear  the  objections  sub- 
mitted and  the  proofs  and  the  allegations  of  all  parties  interested,  and  allow  or  dis- 
allow such  account,  in  whole  or  in  part,  and  make  a  final  decree.  The  court  may 
refer  the  account  in  whole  or  in  part  to  a  referee  who  after  a  hearing  shall  report 
thereon  to  the  court.  (Formerly  General  Corporation  Law,  §  270,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

8.  General  Corporation  Law,  §  271.    Reference  of  final  accounting. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  271  is  included  in  present  §  190.) 

9.  General  Corporation  Law,  §  272.    Further  accounting. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  272  is  partly  included  in  present  §  186.) 

Y.  Compensation  of  receiver. 

1.  General  Corporation  Law,  §  265.     Deduction  of  disbursements  and 

commissions  of  receiver. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  255  was  omitted.) 

2.  General    Corporation    Law,    §    191.      Commissions    of    receivers    in 

voluntary  dissolution. 

The  receivers  appointed  pursuant  to  article  nine,  in  addition  to  necessary  expenses, 
are  entitled  to  such  commissions  upon  the  sums  received  and  disbursed  by  them  as  are 
allowed  by  the  court,  as  follows:  On  the  first  twenty  thousand  dollars,  not  exceed- 
ing five  per  centum;  on  the  next  eighty  thousand  dollars,  not  exceeding  two  and  one- 
half  per  centum;  and  on  the  remainder,  not  exceeding  one  per  centum.  In  case  the 
commissions  of  the  receivers  so  computed  shall  not  amount  to  one  hundered  dollars, 
the  court  in  its  discretion  may  allow  such  sum  not  exceeding  one  hundred  dollars  as 
shall  be  reasonable.  When  more  than  one  receiver  shall  be  appointed,  the  compen- 
sation herein  provided  shall  be  divided  between  them,  as  the  court  directs.  (Formerly 
General  Corporation  Law,  §  277,  amended  and  renumbered  by  Chapter  650,  Laws 
of  1929.) 

3.  General  Corporation  Law,  §  192.     Commissions  of  receivers  except 

in  voluntary  dissolution. 

The  receivers  of  a  corporation,  except  as  provided  in  the  preceding  section,  in 
addition  to  necessary  expenses,  are  entitled  to  such  commissions,  as  are  allowed  by 
the  court,  not  exceeding  two  and  one-half  per  centum  upon  the  sums  received  and  dis- 
bursed by  them.  Upon  their  final  accounting  the  receivers  shall  not  be  allowed  for 
any  one  year  more  than  twelve  thousand  dollars,  nor  proportionately  more  for  any 
period  less  than  a  year.  If  the  court  is  satisfied  that  the  receivers  have  rendered 
services  that  fairly  entitle  them  to  an  additional  allowance,  the  court  on  final  account- 
ing may  make  such  allowance,  not  exceeding  two  and  one-half  per  centum  upon  the 
sums  received  and  disbursed  by  the  receivers.     Where  more  than  one  receiver  shall 
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be  appointed,  the  compensation  herein  provided  ahall  be  divided  between  them,  as  the 
court  directs.  (Formerly  General  Corporation  Law,  §  278,  amended  and  renumbered 
by  Chapter  650,  Laws  of  1920.) 

4.  This  heading  should  read  Civil  Practice  Act,  §  1547.     Commissions 
of  receiver. 

In  an  action  by  a  stockholder  of  a  foreign  corporation  in  the 
right  of  the  company  for  an  accounting  by  the  directors  for  acts 
of  waste  and  negligence  and  for  the  appointment  of  receivers,  in 
which  receivers  were  appointed  who  entered  on  their  duties  and 
incurred  expenses  but  were  restrained  from  taking  possession  of 
the  property  of  the  defendant,  the  plaintiff  is  personally  liable  for 
the  services,  disbursements  and  counsel  fees  of  the  receivers, 
where  he  entered  into  a  stipulation  with  the  defendants  to  discon- 
tinue the  action  without  costs  and  to  have  the  order  appointing  the 
receivers  vacated,  and  moved  on  notice  to  the  receivers  only  for 
an  order  of  discontinuance.  His  liability  rests  not  only  on  the 
ground  of  the  stipulation  whereby  he  relieved  the  defendants  of 
liability  but  also  on  the  ground  that  the  defendants  did  not  have 
notice  of  the  application.  Neither  the  corporation  nor  the  iadi- 
vidual  defendants  can  be  compelled  to  bear  the  expenses  of  the 
receivership  without  proof  that  the  facts  warranted  the  appoint- 
ment of  the  receivers;  that  issue  was  not  determined.  McHarg 
V.  Commonwealth  Finance  Corp.,  195  App.  Div.  862,  187  N.  Y. 
Supp.  540. 

A  substitute  receiver  of  a  defunct  life  insurance  company,  who 
was  appointed  on  the  application  of  the  administrator  of  the  estate 
of  a  beneficiary  named  in  a  life  insurance  policy  while  the  assets 
were  in  the  hands  of  the  state  superintendent  of  insurance  as 
liquidator,  is  not  entitled  to  an  allowance,  counsel  fees  and 
expenses,  where  the  order  making  the  appointment  was  reversed 
by  the  Appellate  Division  and  the  receiver  performed  no  services, 
and  the  company  received  no  benefit  whatever  through  his  appoint- 
ment. Matter  of  Knicherbocker  Life  Insurance  Co.,  209  App.  Div. 
524,  205  N.  Y.  Supp.  4. 

9.  When  and  how  allowed. 

Civil  Practice  Act,  §  1547-a.    Allowances  to  receiver  and  receiver's 
attorney  where  funds  depleted. 

When,  at  the  termination  of  a  temporary  or  permanent  receivership,  there  shall  be 
no  funds  in  the  hands  of  the  receiver,  the  court,  upon  application  of  the  receiver  may 
fix  the  allowance  of  the  receiver  and  the  fees  of  his  attorney,  in  accordance  with  the 
respective  services  rendered,  and  may  direct  the  party  who  moved  for  the  appoint- 
ment of  the  receiver  to  pay  such  sums,  in  addition  to  the  necessary  expenditures 
incurred  by  the  receiver.     (Added  by  Chapter  555,  Laws  of  1935.) 
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Z.  Discharge  or  removal  of  receiver. 

1.  General  Corporation  Law,  §  156.     Application  by  attorney-general 

for  removal  of  receiver  and  to  close  receivership. 

The  attorney-general  whenever  he  deems  it  to  be  to  the  advantage  of  the  stock- 
holders, creditors,  or  other  persons  interested  in  the  assets  of  any  insolvent  corpora- 
tion, may  move : 

1.  For  an  order  removing  the  receiver  and  appointing  another  in  his  stead; 

2.  To  compel  the  receiver  to  account; 

3.  For  such  other  and  additional  order  or  orders  as  may  facilitate  the  closing  of 
the  receivership.  (Formerly  General  Corporation  Law,  §  311,  amended  and  renumbered 
by  Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  154.    Removal  or  new  bond. 

The  court,  or,  where  the  order  was  made  out  of  court,  the  judge  making  the  order, 
by  or  pursuant  to  which  the  receiver  was  appointed,  or  his  successor  in  office,  at  any 
time,  may  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with  new  sureties, 
with  the  like  condition  specified  in  the  last  section.  This  section  does  not  apply 
where  special  provision  is  made  by  law  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  (Formerly  General  Corporation 
Law,  §  226,  amended  and  renumbered  by  Chapter  650i,  Laws  of  1929.) 

3.  General  Corporation  Law,  §  273.    Removal  of  receiver. 

(Oiapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  §  273  was  omitted.) 

4.  General  Corporation  Law,  §  157.    Vacancy  in  receivership. 

Any  vacancy  created  by  removal,  death  or  otherwise,  may  be  filled  by  the  court. 
(Formerly  General  Corporation  Law,  §  274,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

5.  General  Corporation  Law,  §  158.    Resignation  by  receiver. 

Any  receiver  who  shall  desire  to  resign  may  apply  to  the  court  appointing  him,  for 
an  order  to  show  cause  why  such  resignation  should  not  be  accepted. 

The  application  shall  be  accompanied  by  a  full  and  true  account  of  all  assets  of 
the  corporation  received  by  him;  of  all  payments  or  other  disposition  thereof  made; 
of  the  remaining  assets  of  the  corporation,  in  respect  to  which  he  was  appointed 
receiver,  within  his  knowledge,  and  the  situation  of  the  same;  and  of  all  his  trans- 
actions as  receiver. 

•     To  such  account  shall  be  annexed  a  verification  by  the  receiver,  that  the  said  account 
is  in  all  respects  just  and  true,  according  to  the  best  of  his  knowledge  and  belief. 

Thereupon  the  court  shall  grant  an  order,  directing  notice  to  be  given  to  all  persons 
interested  in  the  property  of  the  corporation  to  show  cause  at  a  time  and  place 
specified,  why  he  should  not  be  permitted  to  resign. 

Such  notice  shall  be  published,  once  in  each  week,  for  six  successive  weeks  in  one 
or  more  newspapers,  as  the  court  shall  direct. 

If  it  shall  appear  that  the  proceedings  of  the  receiver,  in  relation  to  his  trust,  have 
been  fair  and  honest,  and  no  good  cause  to  the  contrary  appear,  the  court  shall  make 
an  order  allowing  such  receiver  to  resign. 

Thereupon  he  shall  be  discharged,  and  his  power  and  authority  shall  cease;  but  he 
shall  remain  subject  to  any  liability  incurred  prior  to  the  making  of  such  order. 

The  court  in  its  discretion  may  require  the  expense  of  such  proceedings  to  be  paid 
by  the  receiver  making  the  application.  (Formerly  General  Corporation  Law,  §  275, 
amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 
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ARTICLE  XII. 

MISCELLANEOUS  MATTERS  OF  PRACTICE. 

A.  Application  of  statute. 

1.  General  Corporation  Law,  §  130.    Application  of  preceding  articles 
to  certain  corporations. 

Articles  sixth,  seventh  and  eighth  of  this  chapter  do  not  apply  to  a  religious  corpo- 
ration; to  a  municipal  or  public  benefit  corporation,  created  by  the  constitution  or 
by  or  under  the  laws  of  this  state;  nor  shall  they  apply  to  any  corporation  which  the 
regents  of  the  university  have  power  to  dissolve,  except  in  aid  of  its  liquidation  under 
such  dissolution,  upon  the  application  of  the  regents,  or  of  the  trustees  of  such  a 
corporation.  (Formerly  General  Corporation  Law,  §  300,  amended  and  renumbered 
by  Chapter  650,  Laws  of  1929.) 

B.  Duty  of  attorney-general  to  bring  action. 

1.  General  Corporation  Law,  §  134.    When  attorney-general  must  bring 
certain  actions. 

Where  the  attorney-general  has  reason  to  believe  that  an  action  can  be  maintained 
in  behalf  of  the  people,  as  prescribed  in  articles  sixth,  seventh  or  eighth,  except  sec- 
tion ninety,  and  that  the  public  interests  require  such  action  to  be  brought,  he  must 
bring  the  action  accordingly,  or  apply  to  a  competent  court  for  leave  to  bring  an 
action,  as  the  case  may  be.  Where  the  action  can  be  brought  only  by  the  attorney- 
general  in  behalf  of  the  people,  a  creditor,  stockholder,  or  director  of  the  corporation 
may  apply  to  the  attorney-general  to  bring  such  action.  If  such  application  be 
made  and  the  security  required  by  law  be  given,  and  the  attorney-general  has  reason 
to  believe  that  the  action  can  be  maintained,  he  must  bring  the  action  accordingly,  or 
apply  for  leave  to  bring  it,  as  the  case  may  be.  Sections  one  hundred  and  fifty-five 
and  twelve  hundred  and  three  of  the  civil  practice  act  shall  apply  to  such  action. 
(Formerly  General  Corporation  Law,  §  304,  amended  and  renumbered  by  Chapter 
650,  Laws  of  1929.) 

C.  Intervention  of  creditors. 
1.  General  Corporation  Law,  §  133.    Proof  of  claims. 

In  an  action  brought  as  prescribed  in  articles  sixth,  seventh  or  eighth,  before  or 
after  final  judgment,  the  court  may  make  an  order  requiring  all  creditors  of  the  corpo- 
ration to  prove  their  claims,  in  such  manner  and  within  such  reasonable  time,  not 
less  than  six  months  from  the  first  publication  of  notice  of  the  order,  as  the  court 
directs,  and  thereby  make  themselves  parties  to  the  action.  Notice  of  the  order  must 
be  given  by  publication  in  one  or  more  newspapers  for  such  length  of  time  as  the 
court  directs.  Creditors,  who  shall  fail  to  prove  their  claims  as  directed,  shall  be 
precluded  from  all  benefit  of  the  judgment  and  from  any  distribution  thereunder, 
except  as  hereinafter  provided.  At  any  time  before  an  order  is  made  directing  a 
final  distribution  of  the  assets  of  the  corporation,  a  creditor  who  has  failed  to  prove 
his  claim  as  directed,  and  who  shall  show  satisfactory  reason  for  such  failure,  may  be 
allowed  to  prove  his  claim  and  thereupon  shall  have  the  same  rights  and  benefits,  so 
far  as  the  remaining  undistributed  assets  render  possible,  as  if  his  claim  had  been 
proved  within  the  time  limited.  (Formerly  General  Corporation  Law,  §  303,  amended 
and  renumbered  by  Chapter  650,  Laws  of  1929.) 
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D.  Injunction. 

1.  General  Corporation  Law,  §  73.    Temporary  injunction. 

In  an  action,  brought  as  prescribed  in  this  article,  the  court,  upon  proof  of  the 
facts  authorizing  the  action  to  be  brought,  may  grant  an  injunction  order,  restraining 
the  corporation,  and  its  directors  and  officers,  from  collecting  or  receiving  any  debt 
or  demand,  and  from  paying  out,  or  in  any  way  transferring  or  delivering  any  prop- 
erty of  the  corporation,  during  the  pendency  of  the  action,  except  by  express  per- 
mission of  the  court.  Where  the  action  is  brought  to  procure, the  dissolution  of  the 
corporation,  the  injunction  may  also  restrain  the  corporation,  and  its  directors  and 
officers,  from  exercising  any  of  its  corporate  powers,  rights,  privileges,  or  franchises, 
during  the  pendency  of  the  action,  except  by  express  permission  of  the  court.  The 
provisions  of  articles  flfty-one,  fifty-two  and  fifty-three  of  the  civil  practice  act 
relating  to  the  granting,  vacating  or  modifying  of  an  injunction  order,  apply  to  an 
injunction  order  granted  hereunder,  except  that  such  order  can  be  granted  only  by 
the  court.  (Formerly  General  Corporation  Law,  §  103,  amended  and  renumbered  by 
Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  96.    Final  judgment. 

If  any  of  the  grounds  specified  in  sections  ninety  and  ninety-one  be  established  in 
an  action,  brought  as  prescribed  in  this  article,  the  court  may  render  final  judgment 
that  the  corporation,  its  directors  and  officers  be  perpetually  enjoined  from  exercising 
any  of  its  corporate  powers,  rights,  privileges,  and  franchises  and  that  it  be  dissolved. 
In  case  the  judgment  shall  provide  for  dissolution,  it  may  also  provide  for  the 
appointment  of  a  receiver,  the  taking  of  an  account,  and  the  distribution  of  the 
property  of  the  corporation  to  those  entitled  thereto  in  accordance  with  their  respective 
rights.  (Formerly  General  Corporation  Law,  §  134,  amended  and  renumbered  by 
Chapter  650,  Laws  of  1929.) 

3.  General  Corporation  Law,  §  95.    Temporary  injunction. 

At  any  stage  of  an  action  brought  under  this  article,  the  court  may  grant  an 
injunction  restraining  the  corporation  and  its  directors  and  officers,  from  exercising 
any  of  its  corporate  powers,  rights,  privileges  and  franchises,  or  from  exercising  such 
of  its  corporate  powers,  rights,  privileges,  or  franchises,  as  are  specified  in  the  order, 
or  from  exercising  any  power,  franchise  or  privilege,  or  transacting  any  business, 
not  authorized  by  law.  The  provisions  of  article  fifty-one,  fifty-two  and  fifty-three  of 
the  civil  practice  act  shall  apply  to  an  injunction  granted  pursuant  to  this  section, 
except  that  the  order  shall  be  made  only  by  the  court.  (Formerly  General  Corporation 
Law,  §  135,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

4.  General  Corporation  Law,  §  132.     Creditors  may  be  enjoined. 

In  an  action,  brought  as  prescribed  in  articles  sixth,  seventh  or  eighth,  the  court, 
in  its  discretion,  on  the  application  of  either  party,  at  any  stage  of  the  action,  before 
or  after  final  judgment,  and  vnth  or  without  security,  may  grant  an  injunction  order, 
restraining  the  creditors  of  the  corporation  from  bringing  actions  against  the  defend- 
ants, or  any  of  them,  for  the  recovery  of  a  sum  of  money,  and  from  taking  any 
further  proceedings  in  such  actions  theretofore  commenced.  Such  an  injunction  has 
the  same  effect  as  if  each  creditor  upon  whom  it  is  served  were  a  party  to  the  action. 
(Formerly  General  Corporation  Law,  §  302,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 
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5.  General  Corporation  Law,  §  135.     Bequisites  of  injunction  against 
corporations  in  certain  cases. 

An  injunction  order,  suspending  the  general  and  ordinary  business  of  a  corporation, 
or  restraining  a  director  or  officer  thereof  from  the  exercise  of  his  powers  can  be 
granted  only  by  the  court,  upon  notice  of  the  application  therefor  to  the  proper  officer 
of  the  corporation,  or  to  the  director  or  officer  enjoined.  If  such  an  injunction  order 
is  made,  otherwise  than  as  prescribed  in  this  section,  it  is  void.  (Formerly  General 
Corporation  Law,  §  305,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

E.  Miscellaneous  practice  regulations. 

1.  General  Corporation  Law,  §  131.    OflBcers  and  agents  may  be  compelled 

to  testify. 

In  an  action,  brought  as  prescribed  in  articles  sixth,  seventh  or  eighth,  a  stockholder, 
officer,  transferee,  or  agent  of  a  corporation  is  not  excused  from  answering  a  ques- 
tion, relating  to  the  management  of  the  corporation,  or  the  transfer  or  disposition 
of  its  property,  on  the  ground  that  his  answer  may  expose  the  corporation  to  a  for- 
feiture of  any  of  its  corporate  rights,  or  will  tend  to  incriminate  him,  or  to  subject  him 
to  a  penalty  or  forfeiture.  But  his  testimony  shall  not  be  used,  as  evidence  against 
him,  in  a  criminal  action  or  proceeding.  (Formerly  General  Corporation  Law,  §  301, 
amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

2.  General  Corporation  Law,  §  136.    Judicial  suspension  or  removal  of 

officer  of  corporation. 

A  director  or  officer  of  a  corporation  shall  not  be  suspended  or  removed  from  office 
by  a  court  or  judge,  otherwise  than  by  final  judgment  in  an  action  brought  by  the 
attorney-general,  as  prescribed  in  section  sixty  of  this  chapter.  (Formerly  General 
Corporation  Law,  §  307,  amended  and  renumbered  by  Chapter  650,  Laws  of  1929.) 

3.  General  Corporation  Law,  §  222.    Application  of  certain  sections  to 

foreign  corporations. 

Sections  one  hundred  and  thirty-five,  one  hundred  and  thirty-six,  one  hundred  and 
fifty  and  one  hundred  and  seventy  shall  apply  to  a  foreign  corporation  and  to  a  director 
or  other  officer  thereof,  when  the  corporation  does  business  within  this  state,  or  has 
therein  a  business  or  fiscal  agency,  or  an  agency  for  the  transfer  of  its  stock.  (Formerly 
General  Corporation  Law,  §  308,  amended  and  renumbered  by  Chapter  650,  Laws 
of  1929.) 

4.  General  Corporation  Law,  §  309.     Misnomer  not  available  in  action 

against  stockholder. 

(Chapter  650  of  Laws  of  1929  renumbered  and  amended  the  General  Corporation 
Law,  and  former  §  309  was  omitted.) 

5.  General  Corporation  Law,  §  137.     Service  of  papers  upon  attorney- 

general. 

In  every  action  or  proceeding  for  the  dissolution  of  a  corporation  or  a  distribution 
of  its  assets,  a  copy  of  all  motion  papers  and  of  all  applications  to  the  court,  whether 
ex  parte  or  upon  notice,  together  with  a  copy  of  the  proposed  order  or  judgment,  in 
all  cases,  shall  be  served  on  the  attorney-general,  in  the  same  manner  as  provided  by 
law  for  the  service  of  papers  on  attorneys  who  have  appeared  in  actions.  No  order 
or  judgment   granted  shall  vary  in  any  material  respect  from  the  relief   specified  in 
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siieh  proposed  order  or  judgment,  unless  the  attorney-general  shall  appear  on  the 
return  day  and  shall  have  been  heard  in  relation  thereto.  An  order  or  judgment 
granted  in  any  such  action  or  proceeding,  without  such  service  upon  the  attorney- 
general,  shall  be  void.  No  receiver  of  any  such  corporation  shall  disburse  any  money 
directed  to  be  paid  by  any  such  order  or  judgment,  until  the  expiration  of  eight  days 
after  a  certified  copy  thereof  shall  have  been  served  upon  the  attorney-general. 
(Formerly  General  Corporation  Law,  §  312,  amended  and  renumbered  by  Chapter  650, 
Laws  of  1929.) 

€.  General  Corporation  Law,  §  138.    Venue  of  applications  to  the  court. 

Applications  to  the  court  shall  be  made  in  the  judicial  district  in  which  the  office 
of  the  corporation  is  located,  except  that  applications  in  actions  brought  by  the 
attorney-general  in  behalf  of  the  people  shall  be  made  in  the  judicial  district  in  which 
the  action  is  triable.  (Formerly  General  Corporation  Law,  §  314,  amended  and 
renumbered  by  Chapter  650,  Laws  of  1929.) 

7.  General   Corporation   Law,   §   139.     Venue  of  actions   brought  by 
attorney-general  in  behalf  of  people. 

An  action  or  proceeding  brought  by  the  attorney-general  in  behalf  of  the  people 
against  any  corporation  for  its  dissolution,  the  appointment  of  a  receiver,  or  the 
sequestration  of  its  property,  may  be  brought  in  any  county  of  the  state,  to  be  desig- 
nated by  the  attorney-general.  (Formerly  General  Corporation  Law,  §  315,  amended 
and  renumbered  by  Chapter  650,  Laws  of  1929.) 
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Appeals. 


ARTICLE  I. 
INTRODUCTION. 

B.  Immunity  of  state  from  siiit. 

The  legislature  cannot  direct  tlie  payment  of  a  claim  where  there 
is  no  legal  or  moral  obligation  against  the  state.  It  cannot,  by 
declaring  that  there  is  a  moral  obligation,  where  there  is  none, 
create  a  liability.  Lewis  v.  State  of  New  York,  197  App.  Div.  712, 
189  N.  Y.  Supp.  560,  affirmed  234  N.  Y.  587. 

The  state  may  voluntarily  recognize  just  obligations  which  it 
fairly  and  honestly  ought  to  pay  even  though  they  do  not  constitute 
purely  legal  claims.  When  a  claim  is  presented  which  securely 
rests  upon  a  foundation  of  equity  and  justice  and  which  involves 
a  moral  obligation,  it  may  be  recognized  without  infringing  upon 
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constitutional  provisions  protecting  taxpayers  against  waste  and 
extravagance.  But  the  decision  to  pursue  this  course  is  a  priv- 
ilege and  not  an  obligation,  and  the  state  alone,  through  its  legisla- 
ture, can  decide  which  course  it  will  pursue.  It  cannot  delegate 
to  the  courts  or  some  other  agency  the  duty  of  determining  what 
its  decision  ought  to  be.  Williamsburg  Savings  Bank  v.  State,  243 
N.  Y.  231,  reversing  213  App.  Div.  737,  211  N.  Y.  Supp.  420. 

When  proposing  to  turn  a  moral  obligation  into  a  valid  claim, 
it  is  the  duty  of  the  legislature  to  ascertain  the  facts  which  are 
thought  to  give  rise  to  the  obligation,  but  it  may  confer  upon  the 
courts  the  duty  of  confirming  its  action  and  of  determining  what 
the  facts  actually  are  upon  which  such  a  claim  rests  and  whether 
they  are  as  the  legislature  has  decided  them  to  be,  in  which  event 
the  legislature  must,  as  incidental  to  the  audit  and  allowance,  sub- 
mit it  to  the  courts  to  determine  whether  such  facts  do  as  a  matter 
of  law  show  forth  a  moral  obligation  within  the  principles  of  law 
which  govern  that  subject.  It  is  also  incumbent  upon  the  legisla- 
ture to  avoid  violation  of  the  constitutional  prohibition  of  audit  or 
allowance  by  it  of  a  private  claim,  and  the  final  duty  of  awarding 
or  adjudging  payment  must  be  performed  by  some  appropriate 
body  after  consideration  of  the  facts  and  law,  with  fuU  power  to 
reject  as  well  as  to  award.  Williamsburgh  Savings  BanTc  v.  State, 
243  N.  Y.  231,  reversing  213  App.  Div.  737,  211  N.  Y.  Supp.  420. 

A  provision  in  a  statute  that  if  the  court  should  find  that  the 
claims  were  "founded  in  right  and  justice  or  in  law  and  equity 
against  the  state  of  New  York,  and  are  in  right  and  justice  pres- 
ently payable  thereby,"  the  state  should  be  deemed  to  be  liable 
therefor  and  they  should  constitute  legal  and  valid  claims  upon 
which  judgments  might  be  rendered  against  it,  was  nothing  more 
than  a  recognition  and  statement  of  the  rule  that  if  the  courts 
agreed  with  the  legislature  in  thinking  that  the  claims  did  present 
the  necessary  characteristics,  judgment  could  be  rendered  for 
them ;  otherwise  not.  It  does  not  amount  to  a  declaration  by  the 
legislature  that  it  had  not  reached  any  decision  in  respect  of  the 
character  of  the  claims.  It  expressed  a  recognition  of  the  limita- 
tions upon  its  power  and  not  an  evasion  of  the  obligations  of  its 
duties.  The  Act,  therefore,  was  entirely  appropriate  and  sufficient 
to  recognize  the  claim  and  authorize  its  allowance.  Williamsburgh 
Savings  Bank  v.  State,  243  N.  Y.  231,  reversing  213  App.  Div.  737, 
211  N.  Y.  Supp.  420. 

The  decision  by  the  legislature  that  certain  facts  create  a  moral 
obligation  is  subject  to  review  by  the  courts,  but  practically  the 
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sole  power  of  the  courts  in  this  respect  is  to  determine  whether  all 
of  the  facts  established  in  a  given  case  and  presumably  within  the 
knowledge  of  the  legislature,  do  establish  such  a  foundation  of 
equity  and  justice  that  the  legislature,  within  the  rules  established 
by  the  courts,  was  authorized,  if  it  saw  fit  so  to  do,  to  recognize  the 
justice  of  the  claim.  The  decision  of  the  courts,  therefore,  that 
a  claim  does  not  possess  the  elements  of  a  moral  obligation  and 
that  the  legislature  could  not  acknowledge  it,  is  the  determination 
of  a  question  of  law  and  reviewable  by  the  Court  of  Appeals. 
Williamsburgh  Savings  Bank  v.  State,  243  N.  Y.  231,  reversing 
213  App.  Div.  737,  211  N.  Y.  Supp.  420. 

Chapter  830  of  the  Laws  of  1923,  by  conferring  jurisdiction  upon 
the  Court  of  Claims  to  hear  and  determine  certain  claims  in  the 
amounts  and  with  the  interest  therein  set  forth  as  claims  founded 
in  right  and  justice  or  in  law  and  equity  against  the  state  of  New 
York  and  in  right  and  justice  presently  payable  thereby,  suffi- 
ciently indicates  a  decision,  so  far  as  the  legislature  was  concerned, 
that  the  claims  were  moral  obligations  and  ought  to  be  paid,  and 
when  it  specifically  authorized  the  Court  of  Claims,  ' '  among  other 
things,"  to  consider  certain  facts  which  were  in  the  minds  of  the 
legislature  when  the  act  was  passed,  this  special  authorization, 
with  the  general  jurisdiction  conferred  upon  and  possessed  by  the 
Court  of  Claims,  authorized  that  tribunal  to  develop  and  consider 
all  the  facts  which  might  furnish  a  foundation  for  a  moral  obliga- 
tion. Williamsburgh  Savings  Banh  v.  State,  243  N.  Y.  231, 
reversing  213  App.  Div.  737,  211  N.  Y.  Supp.  420. 

In  the  absence  of  a  statute  waiving  immunity  and  assuming  lia- 
bility the  state  cannot  be  held  liable  for  tort.  A  statute  waiving 
immunity  and  assuming  liability  is  in  derogation  of  the  sover- 
eignty of  the  state.  Such  statute  must  be  strictly  construed  and 
a  waiver  of  immunity  from  liability  must  be  clearly  expressed. 
Waterloo  Woolen  Mfg.  Co.  v.  State  of  New  York,  118  Misc.  516, 
194  N.  Y.  Supp.  155. 

In  an  action  by  the  state  to  recover  on  a  contract,  a  counterclaim 
may  not  be  interposed  without  the  consent  of  the  state.  People 
V.  Graylock  Constr.  Co.,  240  N.  Y.  710,  affirming  213  App.  Div.  21, 
209  N.  Y.  Supp.  735. 

A  mechanic's  lien  against  funds  in  the  possession  of  the  state 
can  be  enforced  in  the  Supreme  Court.  Anderson  v.  Hayes  Con- 
struction Co.,  Inc.,  243  N.  Y.  140,  reversing  215  App.  Div.  109,  213 
N.  Y.  Supp.  513. 

Claimant,  an  inmate  of  the  Clinton  prison,  while  at  work  in  the 


COURT    OF    CLAIMS.  235 

weave  shop,  was  injured  by  being  caught  in  a  moving  pulley  on 
which  he  was  attempting  to  adjust  a  belt  under  the  direction  of  the 
person  in  charge.  Held,  that  while  the  statute  (Laws  of  1920, 
Chap.  726)  conferring  jurisdiction  only  upon  the  Court  of  Claims 
to  hear  and  determine  the  claim  for  damages,  the  state  had  clearly 
waived  its  immunity  from  suit  and  the  due  filing  of  a  notice  of 
intention,  this  was  not  in  and  of  itself  sufficient  to  substantiate  the 
claim  in  view  of  the  expressed  declaration  of  the  statute  that  facts 
establishing  liability  on  the  part  of  the  state  must  be  proved  as 
a  condition  precedent  to  the  making  of  an  award.  Kahn  v.  State 
of  New  York,  117  Misc.  186, 190  N.  Y.  Supp.  894. 

Chapter  459  of  the  Laws  of  1919,  which  authorizes  the  termina- 
tion of  certain  contracts  for  the  construction  of  state  highways, 
called  ' '  war  contracts, ' '  entered  into  before  April  6,  1917,  the  date 
of  the  declaration  of  war  between  the  United  States  of  America 
and  the  Imperial  German  Government,  and  confers  jurisdiction 
upon  the  Court  of  Claims  to  hear  and  determine  claims  and  make 
awards  for  increased  costs  incurred  in  the  completion  of  such  con- 
tracts, is  invalid  in  its  entirety  for  the  reason  that  its  purpose  and 
effect  is  to  grant  to  contractors  extra  compensation  and  is,  there- 
fore, within  the  prohibition  of  the  Constitution  (Art.  3,  §  28). 
The  fact  that  the  Court  of  Claims  is  authorized  to  hear  and  deter- 
mine such  claims  does  not  render  the  statute  valid.  Payment  of 
judgments  rendered  by  that  court  are  provided  for  by  appropria- 
tion of  the  funds  of  the  state  and  a  judgment  in  favor  of  a  claimant 
for  increased  cost  of  labor  and  material  in  excess  of  the  amount  to 
be  paid  in  such  contract  would  clearly  fall  within  the  term  ' '  extra 
compensation."  Gordon  v.  State  of  New  York,  233  N.  Y.  1, 
reversing  196  App.  Div.  589. 

ARTICLE  II. 
JURISDICTION. 

A.  In  general. 

Section  12  of  the  Court  of  Claims  Act  confers  authority  on  the 
Court  of  Claims  to  hear  and  determine  private  claims  against  the 
state,  but  it  does  not  thereby  foreclose  the  state  from  contesting  its 
liability.  Herkimer  Lumber  Co.  v.  State  of  New  York,  196  App. 
Div.  708,  189  N.  Y.  Supp.  119. 

Chapter  184  of  the  Laws  of  1924,  providing  for  the  transfer  to 
the  comptroller  of  funds  derived  from  old  receiverships  of  defunct 
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life  insurance  companies  and  providing  that  the  right  to  such 
funds  should  be  determined  in  proceedings  in  the  Court  of  Claims, 
is  a  constitutional  enactment,  as  against  an  objection  that  it 
deprives  the  Supreme  Court  of  its  constitutional  jurisdiction. 
Masters  v.  Eclectic  Life  Insurance  Co.,  215  App.  Div.  424,  213 
N.  Y.  Supp.  669. 

Section  26  of  the  Court  of  Claims  Act,  providing  that  in  no  case 
shall  any  liability  be  implied  against  the  state,  and  no  award  shall 
be  made  on  any  claim  against  the  state  except  upon  such  legal 
evidence  as  would  establish  liability  against  an  individual  or  cor- 
poration in  a  court  of  law  or  equity,  is  a  general  limitation  upon 
the  power  of  the  Court  of  Claims  to  make  an  award  on  any  claim 
against  the  state  and  is  controlling  in  every  case  unless  there  is 
another  statute  whose  plain  and  unmistakable  provisions  super- 
sede its  authority.  This  statute  must  be  considered  in  seeking  to 
determine  whether  any  new  and  unusual  liability  has  been  assumed 
by  the  state  by  the  enactment  of  another  statute.  A  harmonious 
construction  of  them  miist  be  adopted  if  that  is  possible.  Waterloo 
Woolen  Mfg.  Co.  v.  State  of  New  York,  118  Misc.  516,  194  N.  Y. 
Supp.  155. 

No  recovery  can  be  had  for  consequential  damages  resulting 
from  a  public  work  prosecuted  in  the  public  interest,  without  tres- 
pass or  negligence,  pursuant  to  legislative  authority  or  direction. 
This  immunity  from  liability  for  consequential  damages  extends  to 
individuals  and  corporations  when  such  individuals  and  corpora- 
tions have  been  designated  and  authorized  by  the  legislature  to 
perform  a  designated  work  in  the  public  interest.  Waterloo 
Woolen  Mfg.  Co.  v.  State  of  New  York,  118  Misc.  516,  194  N.  Y. 
Supp.  155. 

A  tax  voluntarily  paid  under  a  mistake  of  law  and  without  coer- 
cion or  duress,  cannot  be  recovered.  Brotherhood  Wine  Co.  v. 
State  of  New  York,  115  Misc.  682,  188  N.  Y.  Supp.  490. 

Claimant,  a  journeyman  electrician,  and  several  other  prisoners 
in  Sing  Sing  prison,  Avere  employed  under  the  immediate  direction 
and  control  of  the  chief  engineer  of  the  prison  in  work  on  the  slate 
roof  of  a  building  in  the  prison  yard.  When  claimant  was  about 
to  strike  with  his  hammer  the  screw  which  passed  through  the 
center  of  an  insulator  knob  which  he  had  been  told  by  the  chief 
engineer  to  put  on  the  roof,  one  of  the  slates  under  his  foot  gave 
way,  the  hammer  struck  the  knob  which  split  and  a  part  of  it 
struck  claimant's  left  eyeball,  permanently  impairing  its  useful- 
ness.    The  evidence  did  not  disclose  whether  the  slate  broke  or 
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was  dislodged  and  there  was  no  testimony  indicating  any  detail 
in  which,  the  state  or  its  employees  failed  in  reasonable  care, 
nor  was  claimant  guilty  of  contributory  negligence.  Held,  that 
the  injury  sustained  by  him  was  the  result  of  "pure  accident" 
for  which  there  could  be  no  recovery,  and  the  claim  will  be  dis- 
missed. Moffat  V.  State  of  New  York,  116  Misc.  8, 189  N.  Y.  Supp. 
360,  reversed  205  App.  Div.  859,  197  N.  Y.  Supp.  931. 

The  rights  of  riparian  owners  are  subject  to  the  paramount 
right  of  the  state  to  improve  the  navigability  of  its  waters,  and 
in  the  absence  of  negligence,  the  state  is  not  liable  for  consequen- 
tial damages  caused  by  the  lawful  exercise  of  such  paramount 
right.  Stegmeier  v.  State  of  New  York,  117  Misc.  626,  191  N.  Y. 
Supp.  894,  affirmed,  204  App.  Div.  858,  197  N.  Y.  Supp.  951. 

The  Court  of  Claims  has  jurisdiction  to  determine  the  compensa- 
tion to  be  paid  to  owners  of  certain  lands  on  Eockaway  peninsula, 
appropriated  by  the  state  pursuant  to  chapter  13  of  the  Laws  of 
1917,  to  provide  for  the  public  defense  by  ceding  said  lands  to 
the  United  States  for  the  erection  of  a  fortification  thereon  to  pro- 
tect the  harbor  of  New  York.  Rockaway  Pacific  Corporation  v. 
State  of  New  York,  122  Misc.  503,  203  N.  Y.  Supp.  279,  affirmed 
214  App.  Div.  844,  211  N.  Y,  Supp.  933,  affirmed  243  N.  Y.  556. 

B.  Contract  claims. 

The  Court  of  Claims  has  no  jurisdiction  under  section  12  of  the 
Court  of  Claims  Act  of  a  claim  for  the  rent  of  a  building  accruing 
under  a  lease  made  by  the  trustees  of  public  buildings,  where 
the  claim  was  presented  to  the  state  comptroller  but  he  refused 
to  pass  on  it  on  the  ground  that  he  had  no  jurisdiction  in  the 
matter,  for  before  the  Court  of  Claims  can  acquire  jurisdiction 
it  must  be  shown  that  the  claim  has  been  rejected  by  the  comp- 
troller. The  remedy  of  the  claimant  is  by  mandamus  to  compel 
the  comptroller  to  act.  M.  L.  Improvement  Co.  v.  State  of  New 
York,  204  App.  Div.  733,  199  N.  Y.  Supp.  263. 

A  claim  for  increased  cost  of  performing  a  contract  for  the 
installation  of  heating  works  in  a  public  building,  based  on  the 
theory  that  the  contractor  erecting  the  building  did  not  progress 
with  the  work  as  contemplated  by  his  contract,  is  barred,  if  the 
contract  between  the  claimant  and  the  state  contained  a  provision 
that  no  charge  should  be  made  by  the  contractor  for  any  delays 
or  hindrances  from  any  cause  during  the  progress  of  any  portion 
of  the  work.  A  statute  which  authorizes  the  Court  of  Claims 
to  hear  and  determine  such  a  claim  and  to  render  judgment  thereon 
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if  the  court  finds  that  the  expenditures  were  made  and  the  damages 
suffered  were  caused  by  the  act  or  omissions  of  any  contractor 
in  the  performance  or  completion  of  his  contract  is  unconstitu- 
tional as  in  violation  of  section  28  of  article  3  and  section  9  of 
article  8  of  the  state  Constitution.  Barr  S  Company,  Inc.,  v.  State, 
127  Misc.  75,  215  N.  Y.  Supp.  313. 

The  state  which  enacted  section  480  of  the  Civil  Practice  Act 
may  not  be  heard  to  complain  that  the  enactment  is  void  as  a 
violation  of  due  process  in  an  action  brought  to  recover  for  breach 
of  contract  and  there  is  included  in  the  judgment  interest  upon 
the  amount  recovered  even  though  damages  were  unliquidated 
when  the  action  was  commenced.    Sweeney  v.  State,  251  N.  Y.  417. 

0.  NegUgence  or  malfeasance  of  servants. 

In  the  absence  of  statute  a  state  is  not  liable  for  injuries  arising 
from  the  negligence  of  its  ofiBcers  or  agents.  Moffat  v.  State  of 
New  York,  116  Misc.  8,  189  N.  Y.  Supp.  360,  reversed  205  App. 
Div.  859,  197  N.  Y.  Supp.  931. 

The  state  is  not  liable  for  the  torts  of  its  agents  and  servants 
except  through  the  consent  of  its  legislature  expressed  in  a  statute 
imposing  liability  and  permitting  suit.  Belair  v.  State  of  New 
York,  212  App.  Div.  206,  208  N.  Y.  Supp.  470,  affirmed  241  N.  Y. 
552. 

It  is  well  settled  that  the  state  is  immune  from  liability  for 
injuries  arising  from  the  negligence  of  its  officers  and  agents,  in 
the  absence  of  constitutional  or  legislative  enactment  assuming 
such  responsibility.  Kahn  v.  State  of  New  York,  117  Misc.  186, 
190  N.  Y.  Supp.  894. 

The  liability  of  the  state  for  the  tortious  acts  of  its  officers 
and  agents  has  not  been  waived  by  section  12  of  the  Court  of 
Claims  Act.  Moffat  v..  State  of  New  York,  116  Misc.  8,  189  N.  Y. 
Supp.  360,  reversed  205  App.  Div.  859,  197  N.  Y.  Supp.  931. 

The  right  and  power  of  the  legislature  to  waive  the  state's 
exemption  from  liability  and  to  prescribe  the  conditions  of  recov- 
ery, though  wide,  are  not  confined  to  the  principles  defining  lia- 
bility in  actions  for  tort  between  individuals.  Moffat  v.  State 
of  New  York,  116  Misc.  8,  189  N.  Y.  Supp.  360,  reversed  205  App. 
Div.  859,  197  N.  Y.  Supp.  931. 

A  claim  against  the  state  made  by  a  depositor  of  the  Union 
Bank  and  the  Borough  Bank  of  Brooklyn  based  on  the  tortious 
acts  of  the  bank  officials  and  of  the  officials  of  the  state  banking 
department  is  not  enforcible  under  an  enabling  act  (Laws  1919, 
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chap.  581)  conferring  jurisdiction  on  the  Court  of  Claims  to 
"hear,"  "determine,"  and  "make  an  award"  in  the  case  of  de- 
positors of  the  Union  Bank  and  the  Borough  Bank  of  Brooklyn 
"for  damages  sustained  through  the  failure  of  the  said  banks 
and  each  of  them,"  since  the  act  fails  to  distinguish  between  the 
torts  of  the  bank  officials  for  which  the  state  should  not  be  liable 
and  the  torts  of  the  officials  of  the  state  banking  department 
for  which  it  might  make  itself  liable.  Furthermore,  the  state, 
in  the  absence  of  special  enactment,  is  never  liable  for  the  tortious 
acts  of  its  officers,  and  it  did  not  by  said  act  recognize,  create  or 
assume  any  liability,  but  it  was  distinctly  provided  "that  nothing 
in  this  act  nor  the  passage  of  the  same  shall  be  deemed  or  construed 
to  have  acknowledged  or  created  any  liability  on  the  part  of  the 
state,  nor  shall  the  passage  of  this  act  be  construed  as  debarring 
the  state  from  interposing  any  legal  or  equitable  defense  which 
it  would  otherwise  have  against  the  alleged  claims  except  the 
Statute  of  Limitations."  Sherlock  v.  State  of  New  York,  198  App. 
Div.  494,  191  N.  Y.  Supp.  412. 

Section  176  of  the  Highway  Law  was  not  expressly  repealed 
but  it  was  partially  at  least  superseded  by  section  12-a  (added 
to  the  Court  of  Claims  Act  by  Chap.  467  of  Laws  of  1929,  and 
which  went  into  effect  September  1,  1929)  of  the  Court  of  Claims 
Act.  The  former  is  confined  to  claims  for  damages  caused  by 
' '  defects ' '  in  certain  highways  and  such  damages  must  be  suffered 
within  a  certain  period  of  the  year.  Otherwise  the  state  is  not 
liable  under  that  section.  By  the  other  section  the  state  com- 
pletely assumes  liability  for  damages  caused  by  the  misfeasance 
or  negligence  of  the  officers  or  employees  of  the  state  while  acting 
as  such  officer  or  employee,  whether  such  damages  were  sustained 
on  a  highway  or  otherwise  or  at  any  time  of  the  year.  These 
two  sections  must  be  read  together.  Miller  v.  State  of  New  York, 
231  App.  Div.  363,  247  N.  Y.  Supp.  399. 

E.  Conservation  Law. 

The  state  is  not  liable  for  damages  resulting  from  the  suspend- 
ing of  lumbering  operations  compelled  by  a  temporary  injunction 
granted  without  an  undertaking  in  an  action  by  the  attorney- 
general  to  restrain  the  claimant  from  lumbering  on  land  which 
is  claimed  to  belong  to  the  state,  although  the  action  is  subsequently 
dismissed  on  the  merits.  Herkimer  Lumber  Co.  v.  State  of  New 
York,  196  App.  Div.  708,  189  N.  Y.  Supp.  119. 

The  state  is  not  liable  to  one  engaged  in  lumbering  operations. 
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for  damages  resulting  from  the  suspension  of  sucli  operations  at 
the  request  of  the  attorney-general,  although  the  request  was  based 
on  an  erroneous  belief  that  the  claimant  at  the  time  was  lumbering 
on  lands  of  the  state.  Herkimer  Lumber  Co.  v.  State  of  New 
York,  196  App.  Div.  708,  189  N.  Y.  Supp.  119. 

In  an  appropriation  by  the  Palisades  Interstate  Park  Commis- 
sion of  land  and  the  structures  thereon  containing  quarryable 
and  salable  rock  deposits,  the  measure  of  damage  should  include 
the  value  of  the  structures  and  quarrying  facilities,  and  the  value 
of  the  land  thus  enhanced,  in  the  light  of  the  fact  that  they  had 
awaited  the  determination  of  the  commissioners  to  permit  the 
purchase  or  condemnation  of  the  land  before  money  was  expended 
in  development.  Sparhill  Realty  Corporation  v.  State  of  New 
York,  238  App.  Div.  656,  266  N.  Y.  Supp.  72. 

F.  Canal  claims. 

Under  section  126  of  the  Canal  Law  it  is  the  duty  of  the  state 
to  maintain  a  canal  bridge  in  a  safe  and  substantial  condition  for 
ordinary  traffic,  so  as  to  preserve  the  continuity  of  the  highway 
and  not  unreasonably  impair  its  usefulness.  If  the  state  fails 
in  this  duty  it  is  liable  for  the  damage  resulting  from  its  neglect 
unless  the  claimant  is  guilty  of  contributory  negligence.  Weaver 
V.  State  of  New  York,  118  Misc.  351, 193  N.  Y.  Supp.  389. 

Section  47  of  the  Canal  Law  contains  an  exemption  for  claims 
resulting  from  damages  resulting  from  the  navigation  of  canals 
and  therefore  the  immunity  of  the  state  for  liability  therefor 
continues.  Salter,  Inc.,  v.  State  of  New  York,  219  App.  Div.  207, 
219  N.  Y.  Supp.  324. 

The  claimant  whose  assignor  was  employed  by  the  state  to  com- 
plete dredging  work  in  a  portion  of  the  Clyde  river,  which  is  a. 
part  of  the  barge  canal,  under  a  contract  whereby  the  state  agreed 
to  pay  a  monthly  rental  for  tools  and  appliances  and  in  addition 
thereto  "all  other  costs,  charges  or  expenditures  necessary  to  be 
made  for  the  completion  of  the  work,  including  costs  of  plant 
and  maintenance,"  cannot  recover  from  the  state  the  amount  of 
a  judgment  and  attorney's  fees  in  defending  an  action  based  on 
the  negligence  of  its  assignor,  and  also  the  amount  of  attorney's 
fees  and  expenses  in  another  action  based  on  the  same  cause,  which 
action  was  dismissed.  Salter,  Inc.,  v.  State  of  New  York,  219 
App.  Div.  207,  219  N.  Y.  Supp.  324. 

In  an  action  against  the  state  to  recover  damages  caused  by 
the  leaking  of  water  from  the  barge  canal  into  a  quarry  leased 
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by  the  claimant  under  an  agreement  to  produce  stone  for  the 
lessor,  the  claimant  may  be  allowed  as  part  of  his  damages,  the 
loss  of  profits,  if  any,  where  it  appears  that  the  leakage  was  so 
bad  that  he  was  unable  to  operate  the  quarry.  But  in  fixing  the 
amount  of  loss  of  prospective  profits  the  court  should  take  into 
consideration  the  allowance  already  made  to  the  claimant  for  loss 
of  the  claimant's  wages,  the  expense  of  uncovering  the  rock  and 
other  expenses  incidental  to  preparing  the  quarry  for  operation 
and  that  allowance  should  be  deducted  from  the  gross  profits. 
Paduano  v.  State  of  New  York,  203  App.  Div.  503,  196  N.  Y.  Supp. 
804. 

A  railroad  which  is  a  riparian  owner  along  a  river  has  a  right 
to  have  the  river  maintained  at  its  natural  level  and  if  the  state 
appropriates  the  water  thereof  for  canal  improvement  and  thereby 
lowers  the  river  and  causes  the  wooden  grillage  under  its  bridge 
to  be  exposed  and  become  decayed,  the  state  is  liable.  West  Shore 
Railroad  Co.  v.  State  of  New  York,  216  App.  Div.  603,  215  N.  Y. 
Supp.  684. 

Where  through  the  negligent  construction  and  maintenance  of 
the  barge  canal  a  claimant  lost  the  use  of  his  quarry,  which  had 
a  definite,  ascertainable  rental  value  upon  a  royalty  basis,  the 
measure  of  damages  to  be  applied  in  making  an  award  is  the  rental 
value  of  the  quarry  less  a  reasonable  deduction  for  any  depletion 
suffered  by  claimant.  Ford  v.  State  of  New  York,  119  Misc.  484, 
196  N.  Y.  Supp.  480. 

WJiere  a  state  has  appropriated  lands  for  canal  purposes  which 
have  been  used  for  a  flour  manufacturing  business,  the  claimant 
is  not  entitled  to  damages  for  the  interruption  of  its  good  will. 
Banner  Milling  Co.  v.  State,  240  N.  Y,  533,  affirming  210  App. 
Div.  812,  205  N.  Y.  Supp.  911. 

Where  a  motor  boat  of  the  claimant  was  moored  at  a  barge 
canal  terminal  when  it  was  run  into  and  sunk  by  a  derrick  boat 
operated  by  the  state,  it  was  held  that  the  claimant's  motor 
boat  was  engaged  in  navigation  at  the  time  of  the  collision  and 
within  the  provisions  of  the  exception  provided  for  in  section  47 
of  the  Canal  Law  and  the  claim  must  be  dismissed.  Sayer  v.  State 
of  New  York,  116  Misc.  644,  190  N.  Y.  Supp.  359. 

Where,  by  reason  of  the  construction  of  a  barge  canal,  it  is 
necessary  to  raise  the  level  of  a  highway,  the  state  may  be  liable 
for  damages  sustained  by  an  abutting  owner.  Myers  v.  State  of 
New  York,  115  Misc.  678,  187  N.  Y.  Supp.  911. 

One  whose  crops  are  destroyed  by  reason  of  the  opening  of 
16 
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a  lock  in  the  barge  canal  may  recover  the  reasonable  worth  of 
such  crops.  Montezuma  Garden  Co.  v.  State,  121  Misc.  820,  201 
N.  Y.  Supp.  356. 

A  claimant,  owning  reclaimed  lands  in  the  vicinity  of  the  junc- 
tion of  the  Seneca  river  and  Crane  creek,  a  tributary  thereto,  is 
not  entitled  to  recover  the  value  of  growing  crops  destroyed  by 
the  flooding  of  said  lands,  where  the'  evidence  shows  that  the  dam- 
age was  caused  by  an  unusual  and  extraordinary  fall  of  water 
reaching  over  the  entire  watershed  of  the  Seneca  river  and  its 
tributaries  and  there  is  no  proof  that  the  overflow  on  plaintiff's 
lands  was  caused  by  the  release  of  water  in  the  Erie  canal.  The 
Montesuma  Garden  Co.,  Inc.  v.  State,  127  Misc.  128,  216  N.  Y. 
Supp.  137. 

There  can  be  no  recovery  had  for  consequential  damages  result- 
ing from  a  public  work  prosecuted  in  the  public  interests  without 
trespass  or  negligence  pursuant  to  legislative  authority  and  direc- 
tion, but  if  in  the  prosecution  of  the  work  private  property  is 
destroyed  the  damages  are  not  consequential  and  compensation 
must  be  made.  Waterloo  Woolen  Mfg.  Co.  v.  State  of  New  Torh, 
118  Misc.  516,  194  N.  Y.  Supp.  155. 

The  state  is  liable  under  section  47  of  the  Canal  Law  for  actual 
damages  caused  by  the  collision  of  a  motor  truck  with  a  building 
not  on  canal  lands,  caused  by  the  negligence  of  a  state  employee 
working  on  the  barge  canal.  The  state  is  not  liable,  however, 
for  the  loss  of  merchandise  alleged  to  have  been  stolen  from 
the  building  after  the  damage  thereto,  for  it  appears  that  before 
anybody  had  an  opportunity  to  enter  the  building  and  carry  away 
any  of  its  contents,  the  canal  employees  had  closed  the  opening 
made  therein,  making  the  building  apparently  as  safe  from  bur- 
glary as  before  the  accident.  Ragone  v.  State,  123  Misc.  48,  204 
N.  Y.  Supp.  178,  affirmed  211  App.  Div.  573,  207  N.  Y.  Supp.  544, 
affirmed  243  N.  Y.  607. 

The  owner  of  a  building,  situated  near  canal  lands,  may  recover 
under  section  47  of  the  Canal  Law  for  injuries  to  the  building 
and  its  contents,  where  it  appears  that  the  damage  was  caused 
by  a  state  motor  truck,  which  was  used  in  connection  with  the 
canals  and  operated  by  a  state  employee,  running  into  the  building. 
Ragone  v.  State  of  New  York,  211  App.  Div.  573,  207  N.  Y.  Supp. 
544. 

In  an  action  against  the  state  under  section  47  of  the  Canal 
Law  to  recover  for  damage  to  property  on  West  Canada  creek, 
alleged  to  have  been  caused  by  the  creek  overflowing,  in  which 
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the  claimant  contends  that  the  act  of  the  state  in  closing  the  south 
channel  of  the  Mohawk  river,  a  short  distance  east  of  the  mouth 
of  West  Canada  creek,  prevented  floating  ice  from  passing  into 
and  possibly  through  the  channel  and  thereby  caused  the  ice  to 
jam  in  West  Canada  creek  and  the  water  to  overflow  the  banks, 
the  evidence  in  support  of  the  contention  is  not  so  clear  and 
preponderating  as  to  justify  a  reversal  of  the  judgment  of  the 
Court  of  Claims  in  favor  of  the  state.  The  decision  by  the  Court 
of  Claims  that  the  closing  of  the  channel  was  not  the  direct  cause 
of  the  ice  jam  is  supported  by  the  evidence.  Horrochs  Desk  Co. 
V.  State  of  New  York,  214  App.  Div.  139,  215  App.  Div.  357,  213 
N.  Y.  Supp.  326. 

By  section  47  of  the  Canal  Law  the  state  has  consented  to  be 
held  liable  on  account  of  all  matters  resulting  or  arising  from 
the  neglect  or  conduct  of  any  officer  of  the  state  having  charge 
of  its  canals  or  arising  or  resulting  from  any  matter  or  thing 
connected  with  the  canals  where,  on  a  similar  state  of  facts,  an 
individual  or  a  corporation  would  be  liable.  The  section  does 
nothing  more  than  waive  the  state's  immunity  from  liability  on 
account  of  its  sovereignty,  and  consent  that  in  matters  connected 
with  or  arising  out  its  canal  system  it  be  treated  as  a  liability 
for  its  acts  as  an  individual  or  corporation  would  be  treated  in 
like  circumstances.  Waterloo  Woolen  Mfg.  Co.  v.  State  of  New 
York,  118  Misc.  516,  194  N.  Y.  Supp.  155. 

A  manufacturer  is  not  entitled  to  damages  for  the  roiling  of 
water  caused  by  dredging  operations  in  the  construction  of  the 
barge  canal.  Waterloo  Woolen  Mfg.  Co.  v.  State  of  New  York, 
118  Misc.  516,  194  N.  Y.  Supp.  155;  Waterloo  Woolen  Mfg.  Co. 
V.  State,  121  Misc.  825,  201  N.  Y.  Supp.  456. 

The  state  is  liable  for  the  damage  done  to  farm  lands  by  leakage 
from  the  barge  canal  when  such  leakage  is  the  result  of  negligence 
in  the  construction  of  the  barge  canal.  Parker  v.  State,  121  Misc. 
865,  202  N.  Y.  Supp.  177. 

Damages  may  be  recovered  for  injury  to  real  property  caused 
by  the  filling  of  a  channel  and  providing  of  new  channels  for  flood 
waters,  and  the  liability  of  the  state  in  such  a  case  is  no  different 
from  the  liability  of  an  individual  or  a  corporation  under  similar 
circumstances.  Mendelson  v.  State,  218  App.  Div.  210,  218  N.  Y. 
Supp.  223. 

The  Court  of  Claims  has  jurisdiction  of  a  claim  against  the 
state  for  damages  based  on  the  increased  cost  of  excavating  under 
a  barge  canal  contract,  the  action  being  brought  upon  the  theory 
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that  the  state  represented  the  material  to  be  excavated  as  sand 
and  gravel,  although  it  knew  that  it  was  hardpan.  The  fact  that 
the  claimant  relies  upon  a  wilful  misrepresentation  of  facts  as 
to  the  material  to  be  excavated  does  not  deprive  the  Court  of 
Claims  of  jurisdiction,  on  the  theory  that  the  claimant  is  seeking 
to  recover  for  a  tort.  In  such  a  case  the  claimant  relies  upon  a 
breach  of  contract  and  not  on  tort.  Jackson  v.  State  of  New  York, 
210  App.  Div.  115,  205  N.  Y.  Supp.  658. 

The  state  is  not  bound  to  keep  a  towpath  in  condition  for  use 
by  trespassers.  Grimes  v.  State,  120  Misc.  710,  199  N.  Y.  Supp. 
490. 

The  measure  of  damages  where  the  state  makes  a  temporary 
appropriation  for  a  period  of  five  years  of  an  easement  in  a  high- 
way for  a  railroad  used  in  connection  with  the  construction  of 
the  barge  canal,  the  claimant's  land  being  under  lease  at  the 
time  of  the  appropriation,  is  the  loss  in  the  rental  value  of  the 
land  after  the  expiration  of  the  leases,  plus  such  damage  as  may 
have  resulted  to  the  fee  arising  from  the  user  of  the  easement, 
and  it  is  error  to  award  damages  based  on  the  difference  in  the 
market  value  of  the  land  immediately  before  and  after  the  appro- 
priation. Spencer  v.  State  of  New  York,  206  App.  Div.  376,  201 
N.  Y.  Supp.  261. 

An  award  under  Chapter  612  of  the  Laws  of  1918,  relative 
to  the  damages  for  change  of  grade  of  highways  because  of  chang- 
ing the  approaches  and  bridges  over  canals,  said  statute  being 
silent  as  to  interest,  carries  interest  under  section  59-a  of  the 
Highway  Law.  Allen  v.  State  of  New  York,  115  Misc.  274,  187 
N.  Y.  Supp.  820. 

A  claim  by  a  city  for  damages  for  the  appropriation  by  the 
state  of  public  streets  for  barge  canal  purposes  which  necessitated 
a  relocation  of  water  mains,  is  a  just  claim  and  in  a  legal  sense 
a  private  claim  as  contemplated  by  section  47  of  the  Canal  Law 
and  section  12  of  the  Court  of  Claims  Act  and  the  Court  of  Claims 
properly  assumed  jurisdiction  to  audit  and  allow  it.  The  measure 
of  damages  is  the  fair  and  reasonable  expense  of  the  removal  of 
the  water  mains  and  the  reconstruction  thereof  elsewhere  in  a 
most  economical  way  and  in  the  most  available  location.  Since 
the  principal  expense  was  the  labor  of  relaying  the  mains  and 
there  is  no  evidence  of  the  difference  in  cost  of  the  eight-inch 
main  used  in  the  reconstruction  and  of  the  six-inch  pipe  used  in 
the  property  appropriated,  and  since  the  question  as  to  the  differ- 
ence in  price  is  raised  for  the  first  time  on  appeal,  the  court  will 
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regard  the  variance  in  the  work  as  being  only  nominal,  in  respect 
to  cost.  City  of  Little  Falls  v.  State  of  New  Torh,  198  App.  Div. 
488, 190  N.  Y.  Supp.  807. 

The  legal  liability  against  the  state  within  the  meaning  of  section 
47  of  the  Canal  Law  was  not  established  in  proceedings  to  recover 
for  the  death  of  a  member  of  the  New  York  State  Guard  who  was 
killed  in  the  night  by  drowning  while  guarding  a  canal  lock,  where 
it  appears  that  at  the  time  of  the  accident,  though  the  lock  was 
unlighted,  there  was  sufficient  light  to  enable  two  companions  of 
the  decedent  to  see  him  patroling  the  lock  from  points  more  than 
eighty  feet  distant.  Butterfield  v.  State  of  New  Yorlc,  205  App. 
Div.  168,  199  N.  Y.  Supp.  852,  affirmed  238  N.  Y.  634. 

"Where  water  from  the  barge  canal  seeped  into  the  quarry  of 
claimant,  he  was  given  an  award  measured  by  the  cost  of  pumping 
operations  and  the  loss  of  production  which  he  sustained  by  reason 
of  working  the  quarry  under  the  resulting  wet  conditions.  Colonna 
V.  State  of  New  York,  146  Misc.  762,  262  N.  Y.  Supp.  846,  modified 
241  App.  Div.  650,  268  N.  Y.  Supp.  977,  affirmed  265  N.  Y.  475. 

Where  there  is  a  fair  inference  from  the  surrounding  facts  and 
•circumstances  that  claimant's  intestate  in  the  performance  of  his 
work  fell  from  a  wall  where  it  suddenly  narrowed  to  from  four 
"to  five  feet  and  this  conclusion  strengthened  by  the  finding  of  the 
body  in  the  reservoir  near  that  point  and  that  a  barrier  or  railing 
would  have  prevented  the  accident  it  is  proper  to  conclude  that 
"the  state  was  negligent  in  fulfilling  its  obligations  to  furnish  a 
safe  place  in  which  to  work.  The  burden  of  the  state  to  establish 
the  negligence  of  intestate  may  not  be  met  as  a  matter  of  law 
by  a  showing  of  a  momentary  forgetfulness  of  the  difference  in 
the  width  of  the  wall  or  the  existence  of  a  curb  on  its  edge  over 
which  he  may  have  stumbled.  Kennealy  v.  State  of  New  York, 
135  Misc.  467,  238  N.  Y.  Supp.  719. 

G.  Claim  in  favor  of  municipality. 

A  city  is  a  "person"  who  may  legally  present  a  claim  to  the 
state  for  damages  sustained  by  the  construction  of  a  barge  canal. 
City  of  Little  Falls  v.  State  of  New  York,  198  App.  Div.  488,  190 
N.  Y.  Supp.  807. 

HH.  Consent  of  state  to  be  sued. 

The  Btate  hereby  waives  its  immunity  from  liability  for  the  torts  of  its  ofScers  and 
employees  and  consents  to  have  its  liability  for  such  torts  determined  in  accordance 
with  the  same  rules  of  law  as  apply  to  an  action  in  the  supreme  court  against  an 
individual  or  a  corporation,  and  the  state  hereby  assumes  liability  for  such  acts,  and 
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jurisdiction  is  hereby  conferred  upon  the  court  of  claims  to  hear  and  determine  all 
claims  against  the  state  to  recover  damages  for  injuries  to  property  or  for  personal 
injury  caused  by  the  misfeasance  or  negligence  of  the  officers  or  employees  of  the 
state  while  acting  as  such  officer  or  employee.  Such  claim  must  be  submitted  pursuant 
to  the  procedural  provisions  of  the  court  of  claims  act;  provided,  however,  that  no 
action  shall  be  maintained  against  the  state  for  damages  or  injuries  pursuant  to  this 
section  unless  a  written  claim  or  a  written  notice  of  intention  to  file  a  claim,  duly 
verified  and  containing  the  information  required  by  section  fifteen  of  this  act,  shall 
be  served  upon  the  attorney-general  and  the  superintendent  of  public  works  within 
sixty  days  after  the  alleged  injury  occurred,  nor  unless  the  claim  shall  be  filed  thereon 
within  two  years  after  the  happening  of  the  event  which  caused  the  injury.  Nothing 
herein  contained  shall  be  construed  so  as  to  affect,  alter  or  repeal  any  provision  of  the 
workmen's  compensation  law.  Court  of  Claims  Act,  §  12-a.  (Added  by  Chapter  467, 
Laws  of  1929.) 

J.  Accident  at  state  fair. 

The  state  may  be  liable  for  injuries  to  a  patron  of  the  state 
fair  caused  by  the  collapse  of  the  grand  stand.  Cooh  v.  State, 
121  Misc.  864,  201  N.  Y.  Supp.  834. 

K.  State  highways. 

The  state  is  not  liable  for  any  defects  in  state  highways  except 
as  it  assumes  liability  under  section  176  of  the  Highway  Law  for 
defects  where  the  highways  are  maintained  under  the  patrol  sys- 
tem. French  v.  State,  120  Misc.  867,  198  N.  Y.  Supp.  878 ;  Belair 
V.  State,  212  App.  Div.  206,  208  N.  Y.  Supp.  470,  affirmed  241 
N.  Y.  552. 

The  state  is  only  liable  for  defects  in  the  state  highway  meas- 
ured by  the  same  rules  of  liability  as  exist  between  individuals 
or  against  municipalities,  and  the  state  in  the  care  of  its  highways 
where  operated  by  the  patrol  system  is  liable  only  for  failure  to 
use  ordinary  care  and  caution  in  the  maintenance  and  repair  of 
its  highways.    French  v.  State,  120  Misc.  867,  198  N.  Y.  Supp.  878. 

The  expression  "the  patrol  system,"  as  used  in  section  176 
of  the  Highway  Law  is  any  system  adopted  by  the  commissioner 
of  highways  under  section  170  to  the  end  that  state  and  county 
highways  may  be  under  constant  observation  and  be  effectively 
and  economically  preserved,  maintained  and  repaired.  Belair  v. 
State  of  New  York,  212  App.  Div.  206,  208  N.  Y.  Supp.  470,  affirmed 
241  N.  Y.  552. 

One  injured  by  reason  of  a  defect  in  state  highways  cannot 
recover  for  his  injuries  which  occurred  on  July  14,  1918,  where 
the  road  in  question  was  constructed  about  seven  years  before 
the  accident  and  until  June  1, 1918,  had  not  been  under  the  "patrol 
system,"  and  on  June  1,  1918,  the  first  patrolman  was  appointed, 
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who  resigned  on  June  6,  1918,  before  he  actually  patrolled  the 
highway  and  no  other  patrolman  was  appointed  for  that  highway 
prior  to  the  accident.  Belair  v.  State  of  New  York,  212  App.  Div. 
206,  208  N.  Y.  Supp.  470,  affirmed  241  N.  Y.  552. 

The  state  is  not  an  insurer  of  the  safety  of  its  highways  under 
all  conditions.  It  can  only  be  held  to  reasonable  care  in  con- 
struction and  maintenance.  Reuther  v.  State,  126  Misc.  773,  214 
N.  Y.  Supp.  783,  affirmed  217  App.  Div.  801,  216  N.  Y.  Supp.  209. 

The  duty  of  the  state  relative  to  its  highways  is  limited  to  the 
construction  and  maintenance  of  them  in  such  manner  as  to  render 
them  reasonably  safe  for  travel  thereon.  Defects  which  it  is  the 
duty  of  the  state  to  remedy  are  such  only  as  occasion  dangers 
to  travelers  because  of  faulty  construction,  or  failure  to  properly 
maintain  the  highways.  Warren  v.  State,  219  App.  Div.  124,  219 
N.  Y.  Supp.  530. 

The  state  must  do  the  work  which  is  necessary  to  properly 
maintain  the  highways  and  it  must  be  privileged  to  do  the  work 
through  its  agents  and  to  use  the  necessary  instruments  without 
incurring  liability  for  an  accident  to  a  traveler,  provided  that, 
in  so  doing  and  using,  it  acts  with  reasonable  care  and  caution 
against  creating  perils  to  travelers.  Causes  of  danger  may  exist 
while  doing  necessary  work  on  the  highways  with  reasonable  care 
and  caution.  Cleaning  the  ditches  and  burning  the  rubbish  is 
necessary  highway  work  and  a  truck  is  a  necessary  instrument 
to  use  in  such  work.  Warren  v.  State,  219  App.  Div.  124,  219  N.  Y. 
Supp.  530. 

The  state  may  be  liable  for  injuries  which  arise  from  a  collision 
between  an  automobile  and  a  steam  roller  which  is  used  by  the 
state  in  the  care  of  a  highway  maintained  under  the  patrol  system 
and  is  left  in  the  highway  without  barriers  or  lights  after  sunset. 
Tremen  v.  State,  121  Misc.  862,  201  N.  Y.  Supp.  835. 

The  state  may  be  liable  for  injuries  sustained  by  the  driver 
of  an  automobile  where  negligence  in  the  maintenance  of  a  guard 
or  barrier  is  shown.  Wolf  v.  State,  122  Misc.  381,  202  N.  Y.  Supp. 
754,  affirmed  210  App.  Div.  827,  206  N.  Y.  Supp.  974. 

In  an  action  against  the  state  to  recover  for  the  death  of  the 
plaintiff's  testator  alleged  to  have  been  caused  by  the  negligence 
and  failure  of  the  state  to  maintain  a  guard  rail  or  other  barrier 
on  a  state  road,  maintained  under  the  patrol  system,  at  or  on  the 
easterly  approach  of  a  bridge,  the  words  in  the  claim  "approach 
to  the  said  bridge"  were  used  in  their  popular  and  not  in  their 
technical  sense  as  relating  to  a  bridge,  and  the  allegation  was 
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intended  to  convey  the  idea  that  it  was  at  the  point  the  highway 
approaches  the  bridge.  Deyoe  v.  State  of  New  York,  197  App. 
Div.  716,  189  N.  Y.  Supp.  640. 

Section  176  in  effect  provides  a  cause  of  action  for  damages 
suffered  by  any  person  from  defects  in  state  and  county  highways, 
but  no  person  can  have  a  cause  of  action  unless  his  damages  are 
directly  attributable  to  defects  in  such  highways.  The  negligence 
relied  upon  must  be  negligence  in  respect  to  the  cause  or  con- 
tinuance of  the  defect.  Failure  to  give  warning  of  a  defect  is 
not  such  negligence.  Moreover  the  defects  must  be  in  state  or 
county  highways  actually  maintained  by  means  of  the  "patrol 
system."  Belair  v.  State  of  New  York,  212  App.  Div.  206,  208 
N.  Y.  Supp.  470,  affirmed  241  N.  Y.  552. 

Evidence  examined,  and  held  that  absence  of  a  warning  light 
at  a  defective  place  in  a  state  highway  was  not  the  cause  of  injury 
to  motorists.  King  v.  State,  118  Misc.  689,  194  N.  Y.  Supp.  420, 
affirmed  198  N.  Y.  Supp.  925. 

Where  an  embankment  is  not  protected  by  a  barrier  so  that 
a  traveler  falls  over  the  embankment  and  into  a  creek,  the  state 
may  be  liable  for  his  death,  where  the  highway  is  a  county  high- 
way, the  expense  of  the  construction  of  which  was  shared  by  the 
state  and  county  and  the  maintenance  of  which  is  under  the  patrol 
system.  Deyoe  v.  State  of  New  York,  207  App.  Div.  97,  201  N.  Y. 
Supp.  651. 

Evidence  examined,  and  held  that  the  defect  in  the  highway 
from  a  want  of  barriers  is  the  fault  of  the  state  and  not  of  the 
town  authorities.  Deyoe  v.  State  of  New  York,  197  App.  Div. 
716,  189  N.  Y.  Supp.  640. 

Users  of  the  state  highways  must  use  care  in  the  driving  of 
vehicles  to  abstain  from  such  degree  of  speed  as  might  turn  any 
little  harmless  defect  in  the  road  into  a  menace  to  his  safety. 
It  is  impossible  for  the  state  with  its  great  system  of  highways, 
to  remedy  promptly  every  trivial  defect  in  the  highways.  The 
state  cannot  be  held  responsible  for  trivial  defects  in  its  highways. 
Hogan  v.  State  of  New  York,  120  Misc.  582,  199  N.  Y.  Supp.  275. 

Defects  of  a  trivial  character,  irregularities  and  slight  depres- 
sions in  highways  may  be  caused  and  created  by  constant  use  of 
the  highways,  and  the  state  is  not  liable  for  injuries  arising  from 
defects  of  this  character.  French  v.  State,  120  Misc.  867,  198 
N.  Y.  Supp.  878. 

The  state  is  not  liable  for  damages  to  an  automobile  caused 
by  a  hole  in  the  state  highway  where  it  appears  that  the  state 


COTJBT   OP   CLAIMS.  249 

took  over  the  road  in  question  in  1923,  and  early  in  the  spring 
of  that  year  began  repairs  with  an  adequate  force  of  men,  and 
that  the  accident  occurred  on  the  31st  of  May  in  that  year,  and 
that  at  the  time  of  the  accident  the  repairs  on  the  road  had  been 
completed  with  the  exception  of  a  few  hundred  feet  at  the  point 
where  the  accident  occurred.  Moffett  v.  State  of  New  York,  128 
Misc.  156,  217  N.  Y.  Supp.  825. 

A  claimant  may  be  guilty  of  contributory  negligence,  if  he  pro- 
ceeds along  a  highway  covered  with  ice  without  attaching  his 
chains  to  the  wheels  of  his  machine.  Easterbrook  v.  State,  122 
Misc.  397,  202  N.  Y.  Supp.  896. 

An  automobile  driver  is  guilty  of  contributory  negligence  which 
precludes  a  recovery  for  injuries  sustained  by  him  by  reason  of 
a  hole  in  a  state  highway,  where  it  appears  that  the  accident 
occurred  in  the  day  time,  and  that  he  was  familiar  with  the  road 
and  knew  of  its  defective  condition,  and  that  at  the  time  of  the 
accident  he  was  driving  down  hill  at  a  speed  of  from  15  to  20 
miles  per  hour.  Moffett  v.  State  of  New  Torh,  128  Misc.  156,  217 
N.  Y.  Supp.  825. 

The  state  is  not  liable  for  an  injury  received  by  one  driving 
along  a  state  road  who,  approaching  a  truck  of  the  state  which 
has  negligently  been  left  in  the  highway,  sets  the  brakes  to  avoid 
a  collision  and  thereby  causes  his  machine  to  skid  and  over-turn. 
The  presence  of  the  truck  in  the  highway  is  not  a  defect  in  the 
highway  within  the  meaning  of  section  176  of  the  Highway  Law, 
and  liability  upon  the  part  of  the  state  cannot  be  predicated  on 
the  negligent  act  of  its  employees  who  were  operating  the  truck. 
Minshell  v.  State  of  New  York,  123  Misc.  177,  204  N.  Y.  Supp.  472. 

A  claim  for  damage  arising  from  a  collision  between  the  claim- 
ant's automobile  and  a  truck  OAvned  by  the  state  will  be  dismissed 
where  the  evidence  shows  that  the  accident  happened  during  day- 
light and  that  there  was  sufficient  room  upon  the  road  for  the 
claimant  to  pass  the  truck.  Miess  v.  State,  122  Misc.  859,  202 
N.  Y.  Supp.  343. 

"While  the  state  is  bound  to  provide  a  suitable  place  on  its  own 
right  of  way  where  the  work  called  for  by  a  contract  for  the 
improvement  of  a  state  highway  cannot  be  done  in  a  reasonable, 
orderly  and  economical  manner,  the  state  is  in  no  way  obligated 
to  construct  a  bridge  or  to  do  any  other  work  that  by  statute 
one  of  the  towns  between  which  the  improvement  was  to  be  made 
was  obligated  to  do.  Hendrickson-McCabe  Const.  Co.  v.  State  of 
New  York,  120  Misc.  818,  199  N.  Y.  Supp.  668. 
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Where  a  contract  for  the  repair  of  a  highway  is  made  with 
the  state  and  the  failure  of  the  contractor  to  complete  the  work 
by  the  time  set  is  due  to  the  fault  of  the  state,  the  contractor 
may  without  notice  complete  the  work  and  recover  the  amount 
of  additional  expense  made  necessary  by  such  delay.  Beskin  v. 
State  of  New  York,  119  Misc.  209,  195  N.  Y.  Supp.  951,  aff'd  206 
App.  Div.  784,  200  N.  Y.  Supp.  915. 

A  contractor  for  the  resurfacing  of  a  highway  is  not  entitled 
to  recover  for  extra  work  required  in  resurfacing  the  road  in 
halves  where  that  was  the  only  way  in  which  it  could  be  resurfaced 
unless  the  road  was  closed  and  the  contract  provided  that  the 
contractor  should  conduct  his  work  in  such  a  manner  as  to  interfere 
with  traffic  as  little  as  possible  and  that  the  road  should  not  be 
closed  except  in  the  manner  provided  in  section  77  of  the  Highway 
Law.  The  fact  that  the  state  commissioner  of  highways  does 
not  direct  the  closing  of  the  road  does  not  give  a  right  to  such 
a  cause  of  action.  Kent  Construction  Co.  v.  State  of  New  York, 
212  App.  Div.  197,  208  N.  Y.  Supp.  534. 

If  a  contract  for  resurfacing  a  highway  does  not  specify  the 
depth  by  which  the  sub-base  is  to  be  laid,  but  requires  the  laying 
of  the  sub-base  as  directed  by  the  engineer,  and  the  sub-base  as 
actually  laid  contains  quantities  of  material  in  excess  of  those 
estimated  in  the  contract,  the  claimant  may  recover  extra  com- 
pensation for  such  excess.  A  supplemental  contract  is  not  neces- 
sary to  enable  the  contractor  to  recover  for  the  excess  quantities 
used.  Kent  Construction  Co.  v.  State  of  New  York,  212  App. 
Div.  197,  208  N.  Y.  Supp.  534. 

Claimant,  in  a  claim  for  the  value  of  materials  and  labor  fur- 
nished and  services  performed  in  the  execution  of  a  highway 
construction  contract,  is  not  entitled  to  an  award  against  the  state 
as  the  assignee  of  the  corporation  holding  the  contract  for  the 
work,  where  it  appears  that  said  claimant  never  became  the  legal 
and  valid  assignee  of  the  corporation  within  the  meaning  of  section 
43  of  the  State  Finance  Law.  Cooper-Snell  Co.  v.  State,  125  Misc. 
715,  211  N.  Y.  Supp.  811. 

A  claim  for  damages  arising  out  of  a  contract  for  the  recon- 
struction of  a  state  highway  should  be  dismissed  on  its  merits, 
where  it  appears  that  the  claimant,  though  predicating  its  damages 
on  a  loss  in  profits  by  reason  of  the  alteration  of  the  contract  by 
the  state,  and  for  the  balance  due  for  "overhaul"  of  material 
incident  to  the  work,  executed  an  agreement  with  the  state  stipu- 
lating the  amount  of  labor  and  material  furnished  by  the  claimant 
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and  the  total  amount  of  money  due  from  the  state.  The  execution 
of  the  agreement  constituted  a  waiver  of  claimant's  rights  and 
barred  any  further  recovery  for  damages.  Dale  Engineering  Co. 
V.  State  of  New  York,  124  Misc.  407. 

The  state  is  liable  to  a  highway  contractor  for  all  damages  which 
naturally  flow  from  delay  imposed  upon  the  contractor  in  com- 
mencing work,  where  it  appears  that  a  city  had  permission  to  lay 
water  mains  in  the  highway  that  was  to  be  improved,  and  agreed 
to  have  the  work  done  before  the  plaintiff's  contract  was  executed; 
that  the  city  failed  to  complete  this  work  on  time,  which  delay 
by  the  city  was  consented  to  by  the  state;  that  the  delay  by  the 
city  prevented  the  claimant  from  proceeding  under  its  contract; 
and  that  the  claimant  was  not  permitted  by  the  state  to  commence 
its  work  until  several  months  after  the  time  when  it  should  have 
been  commenced.  The  claimant  is  entitled  to  recover  the  extra 
cost  of  brick  which  were  required  to  pave  the  street,  since  it  ap- 
pears that  the  condition  of  the  street  was  not  such  that  the  brick 
or  other  materials  could  have  been  delivered  and  deposited  on 
the  site  of  the  contract  for  several  months  after  the  contract  was 
executed  and  that  in  the  meantime  the  price  of  material  advanced. 
The  claimant  was  not  required  to  procure  the  material  prior  to 
the  time  when  it  could  have  commenced  the  work  and  store  the 
same  in  anticipation  of  the  commencement  of  the  work.  Johnson 
Construction  Company  v.  State  of  New  York,  211  App.  Div.  512, 
207  N.  Y.  Supp.  570. 

In  an  action  by  a  highway  contractor  to  recover  damages  for 
alleged  breach  of  warranty  by  the  state  and  for  breach  of  the 
contract  based  on  the  failure  of  the  state  to  make  partial  payments 
as  agreed,  in  which  the  state  interposes  a  counterclaim  under  sec- 
tion 132  of  the  Highway  Law  based  on  the  extra  cost  of  completing 
the  road  after  the  contractor  had  abandoned  his  contract,  a  breach 
of  warranty  is  not  shown  by  evidence  that  the  state  erroneously 
represented  to  the  contractor  that  a  sandstone  ledge  existed  near 
the  highway,  for  such  representation  was  not  fraudulently  made 
and  the  error  was  easily  discoverable,  and  furthermore,  since  the 
contractor  agreed  that  it  would  not  hold  the  state  liable  for  repre- 
sentations of  that  kind  and  stipulated  that  it  had  examined  the 
location  prior  to  the  signing  of  the  contract,  it  cannot  now  rely 
upon  the  misstatement.  Gross  S  Son  v.  State,  214  App.  Div.  386, 
212  N.  Y.  Supp.  222. 

In  an  action  to  recover  damages  suffered  by  plaintiff  through 
the  flooding  of  his  land,  based  on  the  claim  that  the  defendant 
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negligently  elevated  the  bottom  of  a  drain  nnder  a  state  highway 
maintained  under  the  patrol  system,  to  a  point  where  it  would 
not  take  care  of  the  surface  waters,  evidence  examined,  and  held^ 
that  there  was  no  evidence  which  justified  a  finding  of  negligence 
in  the  construction  of  the  culvert  or  that  there  was  anything  in 
the  experience  of  the  locality,  recent  or  remote,  to  indicate  that 
the  culvert,  which  superseded  an  old  one,  was  not  entirely  ade- 
quate for  any  fall  of  water  that  was  to  be  anticipated.  While 
it  is  true  that  a  person  constructing  a  dam  or  culvert  should  con- 
struct it  in  such  a  manner  as  to  resist  such  extraordinary  floods 
as  may  be  reasonably  expected  occasionally  to  occur,  it  is  a  ques- 
tion for  the  triers  of  fact  to  determine  whether  a  flood  of  an 
extraordinary  character  was  such  that  it  should  have  been  antici- 
pated and  provided  against.  Mead  v.  State  of  New  York,  197 
App.  Div.  739,  189  N.  Y.  Supp.  516. 

A  claim  by  the  owner  of  lands  abutting  a  highway  for  damage 
claimed  to  have  been  caused  by  the  inadequacy  of  a  culvert  will 
be  dismissed,  where  the  immediate  cause  of  the  damage  was  a 
storm  of  such  unusual  violence  that  it  cannot  be  said  that  the 
state  should  anticipate  it.  Wood  v.  Sate,  122  Misc.  860,  202  N.  Y. 
Supp.  340. 

In  Miller  v.  State  (231  App.  Div.  363)  it  was  held  that  section 
12-a  of  the  Court  of  Claims  Act  does  not  repeal  section  176  of 
the  Highway  Law,  but  these  sections  must  be  read  together  and 
when  the  accident  was  caused  by  a  defect  in  the  highway,  as 
distinguished  from  a  condition  existing  by  reason  of  misfeasance 
or  negligence  of  a  state  officer  or  employee,  section  176  of  the 
Highway  Law  still  obtains  and  the  immunity  of  the  state  has  not 
been  waived  by  section  176  except  between  May  1st  and  November 
15th,  the  period  provided  for  maintenance  under  the  "  patrol  sys- 
tem." Hinds  V.  State  of  New  York,  144  Misc.  464,  258  N.  Y.  Supp. 
964,  order  for  appeal  granted,  240  App.  Div.  793,  266  N.  Y.  Supp. 
910. 

The  state  waives  immunity  from  liability  for  injuries  caused 
by  reason  of  defects  in  state  highways  by  section  176  of  the  High- 
way Law,  which,  in  part,  substantially  provides,  that  liability  for 
such  injuries  occurring  between  November  15th  and  May  1st ' '  shall 
otherwise  remain  as  now  provided  by  law."  Even  so,  it  does  not 
follow  that  the  town  is  liable  unless  a  statute  can  be  found  impos- 
ing such  liability.  Graham  v.  Town  of  Urbana,  235  App.  Div.  275, 
257  N.  Y.  Supp.  109,  affirmed  261  N.  Y.  592. 

Claims  based  on  the  negligent  acts  of  those  engaged  at  the  scene 
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of  the  accident  in  repairing  the  highway  and  not  on  a  defect  in 
the  highway  within  the  purview  of  section  176  of  the  Highway 
Law  are  themselves  by  the  provisions  of  section  12-a  of  the  Court 
of  Claims  Act,  or  a  written  notice  of  an  intention  to  file  them 
required  to  have  been  served  on  the  attorney-general  and  the 
superintendent  of  public  works  within  sixty  days  after  the  acci- 
dent. Fernbach  v.  State  of  New  YorJc,  148  Misc.  446,  265  N.  Y. 
Supp.  881. 

Section  12-a  of  the  Court  of  Claims  Act  deals  with  claims  which 
are  based  upon  events  occurring  not  only  subsequent  but  also  prior 
to  its  passage,  and  its  language  requires  that,  in  relation  to  the 
date  of  the  negligent  act  and  of  the  filing  of  the  claim,  it  be  inter- 
preted as  retrospective.  Jackson  v.  State  of  New  York,  261  N.  Y. 
134. 

L.  Military  matters. 

On  the  night  before  his  death  a  young  soldier  in  the  New  York 
State  National  Guard,  one  of  a  detail  to  guard  a  lock  of  the  barge 
canal,  was  ordered  by  his  superior  military  officer  to  walk  his 
post  from  midnight  to  six  o'clock  the  next  morning.  It  was  fre- 
quently necessary  for  him  in  crossing  from  one  side  of  the  lock 
to  the  other  to  walk  over  the  gates.  Though  he  was  seen  walking 
his  post  as  late  as  one-thirty  on  the  following  morning  he  was  not 
seen  thereafter  until  about  five-thirty  a.m.  when  his  lifeless  body 
was  found  in  the  lock.  There  was  a  small  bruise  on  his  cheek 
and  his  watch  had  stopped  at  one-forty-eight.  Upon  the  hearing 
of  a  claim  under  section  47  of  the  Canal  Law  to  recover  for  his 
death,  the  evidence  disclosed  that  had  the  facilities  for  lighting 
the  lock  been  in  use  the  accident  would  not  have  happened.  It 
was  held,  that  the  omission  of  that  precaution  on  the  part  of  the 
state  authorities  was  negligence,  and  a  motion  to  dismiss  the  claim 
will  be  denied  and  the  claim  allowed  in  the  sum  of  $5,000.  Butter- 
field  V.  State  of  New  York,  118  Misc.  273,  193  N.  Y.  Supp.  228. 
This  decision,  however,  was  reversed,  on  the  ground  that  the 
liability  of  the  state  had  not  been  shown.  205  App.  Div.  168,  199 
N.  Y.  Supp.  852,  affirmed  238  N.  Y.  634. 

Chapter  575  of  the  Laws  of  1919  confers  jurisdiction  on  the 
Court  of  Claims  to  hear  a  claim  for  personal  injuries  sustained 
at  the  hands  of  a  member  of  the  New  York  Guard  by  reason  of 
being  shot  by  him.  Nelligar  v.  State  of  New  York,  205  App.  Div. 
734,  200  N.  Y.  Supp.  840,  reversing  120  Misc.  139,  197  N.  Y.  Supp. 
820. 
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ARTICLE  III. 

PROCEDURE. 

B.  Notice  of  intention  to  file  claim. 

The  due  filing  of  a  notice  of  intention  is  required  to  confer 
jurisdiction  upon  the  Court  of  Claims.  Murray  v.  State  of  New 
York,  115  Misc.  363, 188  N.  Y.  Supp.  186,  reversed  on  other  grounds 
202  App.  Div.  597,  195  N.  Y.  180. 

The  filing  of  the  notice  of  intention  is  a  necessary  prerequisite 
to  the  jurisdiction  of  the  court.  Murray  v.  State  of  New  York, 
202  App.  Div.  597,  195  N.  Y.  Supp.  180. 

A  claim  against  the  state  may  be  dismissed  on  the  ground  that 
the  claimant  has  failed  to  file  a  notice  of  intention  to  file  a  claim 
against  the  state.  Frisbie  d  Stansfield  Knitting  Co.  v.  State,  231 
N.  Y.  523,  affirming  189  App.  Div.  341,  179  N.  Y.  Supp.  294. 

Unless  notice  of  intention  is  filed  within  six  months  after  the 
accrual  of  the  claim,  the  Court  of  Claims  has  no  jurisdiction  and 
the  claim  must  be  dismissed.  Lupfer  v.  State  of  New  York,  118 
Misc.  601, 194  N.  Y.  Supp.  171. 

The  Court  of  Claims  has  no  jurisdiction  to  make  an  award  on 
such  part  of  the  claim  as  accrues  prior  to  six  months  before  the 
filing  of  the  notice  of  intention.  Peck  v.  State  of  New  York,  118 
Misc.  547,  193  N.  Y.  Supp.  631. 

The  filing  of  a  notice  of  an  intention  to  file  a  claim  is  not  neces- 
sary to  recover  for  lands  which  have  been  appropriated,  although 
it  may  be  necessary  in  case  of  a  trespass.  American  Woolen  Co. 
V.  State  of  New  York,  195  App.  Div.  698, 187  N.  Y.  Supp.  341. 

It  is  not  necessary  to  file  a  notice  of  an  intention  on  a  claim  for 
the  permanent  appropriation  of  land  along  the  barge  canal.  Der- 
rick V.  State  of  New  York,  117  Misc.  773, 191  N.  Y.  Supp.  502. 

Notice  of  intention  to  file  a  claim  must  be  filed  in  a  proceeding 
by  a  railroad  company  to  recover  expenditures  occasioned  by  the 
destruction  of  one  of  its  bridges  on  account  of  the  negligent  opera- 
tions of  the  state  in  constructing  a  barge  canal.  D.  &  H.  R.  R.  Co. 
V.  State  of  New  York,  232  N.  Y.  565. 

The  words  "nature  of"  the  claim,  as  used  in  section  15  of  the 
Court  of  Claims  Act,  are  not  necessarily  synonymous  with  the 
words  "theory  of"  the  claim.  Murray  v.  State  of  New  York,  202 
App.  Div.  597,  195  N.  Y.  Supp.  180. 

Where  lands  are  owned  by  a  husband  and  wife  as  tenants  in  the 
entirety  and  she  filed  no  notice  of  intention  as  to  the  claim  for 
injury  to  such  joint  property,  the  husband  is  entitled  to  recover 
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only  one-half  of  the  damages  arising  from  the  injury.  Gray  v.. 
State  of  New  York,  116  Misc.  760,  189  N.  Y.  Supp.  572. 

On  a  claim  for  rent  under  a  lease  with  the  state,  the  claimant 
cannot  recover  installments  of  rent  which  became  due  and  payable 
more  than  six  months  prior  to  the  filing  of  the  notice  of  intention. 
M.  L.  Improvement  Corporation  v.  State  of  New  York,  118  Misc.. 
605,  194  N.  Y.  Supp.  165,  affirmed  204  App.  Div.  733,  199  N.  Y. 
Supp.  268. 

A  claim  by  the  contractor  building  a  lock  in  the  Erie  canal  for 
damages  for  the  acts  of  the  state  in  flooding  his  plant  with  water 
from  the  barge  canal  does  not  accrue  until  the  water  is  pumped 
out  of  the  lock  by  the  contractor  and  he  is  able  to  take  an  account 
of  the  situation  and  ascertain  the  extent  of  the  damages.  Morrison 
S  Quinn,  Inc.  v.  State,  204  App.  Div.  623,  199  N.  Y.  Supp.  296. 

Where  a  claim  is  for  the  loss  of  the  use  of  land  and  crops 
destroyed  by  flooding  each  year,  a  notice  of  intention  is  filed  in  time 
where  it  is  filed  on  November  27th,  although  the  actual  flooding  of 
the  land  commenced  on  May  1st,  and  more  than  six  months  before,, 
for  the  injury  to  crops  is  the  injury  to  the  season's  crops  and  it  is 
a  fair  construction  of  the  statute  that  the  claim  of  a  land  owner  for 
injuries  to  crops  and  for  the  use  of  lands  accrues  during  the  crop 
season  and  is  accrued  at  the  end  of  the  season.  Dufel  v.  State  of 
New  York,  198  App.  Div.  97, 189  N.  Y.  Supp.  759. 

A  claim  for  damage  to  crops  does  not  accrue  until  the  end  of 
the  crop  season.     Mayright  v.  State,  207  N.  Y.  Supp.  632. 

In  an  action  against  the  state  for  damages  caused  by  the  leakage 
of  water  from  the  barge  canal  into  a  quarry  leased  by  the  claim- 
ant, the  claim  does  not  accrue  within  the  meaning  of  section  15  of 
the  Court  of  Claims  Act  until  the  claimant  discovers  that  he  was 
prevented  from  quarrying  the  stone  by  the  negligent  act  of  the 
state.  Paduano  v.  State  of  New  York,  203  App.  Div.  503, 196  N.  Y. 
Supp.  804. 

A  claim  for  the  repayment  of  excise  and  volume  taxes  under 
sections  8  and  9a  of  the  former  Liquor  Tax  Law  is  barred  where 
neither  a  written  claim  nor  written  intention  to  file  a  claim  is  filed 
as  required  by  section  15  of  the  Court  of  Claims  Act.  Chapter  841 
of  the  Laws  of  1923,  authorizing  the  determination  of  said  claims,, 
does  not  waive  the  filing  of  a  claim  or  notice  of  intention.  Wolf  v. 
State  of  New  York,  219  App.  Div.  584,  219  N.  Y.  Supp.  348,  affirmed 
247  N.  Y.  542. 

A  claim  for  a  tax  assessed  under  section  9a  of  the  Liquor  Tax 
Law  at  an  amount  in  excess  of  the  sum  actually  due  accrues  on  the 
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date  the  tax  is  paid  and  notice  of  intention  must  be  filed  within  six 
months  from  said  accrual.  Brotherhood  Wine  Co.  v.  State  of  New 
York,  115  Misc.  681, 188  N.  Y.  Supp.  490. 

The  notice  of  intention  must  state  in  detail  the  nature  of  the 
claim.  Murray  v.  State  of  New  York,  115  Misc.  363,  188  N.  Y. 
Supp.  186,  reversed  202  App.  Div.  597,  195  N.  Y.  Supp.  180,  on  the 
ground  that  the  notice  was  sufficient. 

In  the  absence  of  an  amendment  to  the  notice,  the  damages 
awarded  cannot  exceed  the  sum  stated  in  the  notice.  Mendelson 
V.  State,  218  App.  Div.  210,  218  N.  Y.  Supp.  223,  affirmed  245  N.  Y. 
634. 

The  notice  of  intention  to  file  a  claim  is  not  a  pleading  and  should 
not  be  scrutinized  with  the  severity  applicable  to  a  pleading.  Mur- 
ray V.  State  of  New  York,  202  App.  Div.  597,  195  N.  Y.  Supp.  180. 

If  a  claim  "has  its  roots  in  equity  and  justice"  its  recognition 
should  not  be  denied  because  of  technical  objections  to  inapt  lan- 
guage in  making  a  claim  or  because  counsel  on  the  trial  made  proof 
of  the  wrong  measure  of  damages.  American  Woolen  Co.  v.  State 
of  New  York,  195  App.  Div.  698,  187  N.  Y.  Supp.  341. 

The  claimant  who,  in  his  notice  of  intention  to  file  a  claim  against 
the  state  for  work  done  by  him  under  contract  with  the  state,  set 
forth  that  the  claim  arose  out  of  the  negligence  of  the  state  of  New 
York,  its  officers  and  agents,  in  furnishing  plans  and  drawings  of 
the  work  to  be  done  under  the  contract,  containing  misstatements 
in  respect  to  the  amount  and  nature  of  the  excavation,  should  have 
been  allowed  to  amend  his  claim  so  as  to  set  up  that  the  said  state- 
ments upon  which  the  claimant  relied  in  entering  into  the  contract 
were  known  by  the  officers  of  the  state  to  be  false  at  the  time  they 
were  inserted  in  the  plans  and  specifications  and  were  so  inserted 
for  the  purpose  of  deceiving  the  claimant,  though  said  amendment 
changes  the  theory  of  the  action  from  one  in  negligence  to  one  in 
fraud.  Murray  v.  State  of  New  York,  202  App.  Div.  597, 195  N.  Y. 
Supp.  180. 

C.  Bringing  in  parties. 

By  Chapter  671  of  the  Laws  of  1923,  the  provisions  of  the  Court 
of  Claims  Act,  relating  to  the  interpleader  and  new  parties,  were 
revised,  and  were  further  amended  by  Chapter  830,  Laws  of  1928. 

Where  a  claim  to  recover  compensation  for  the  value  of  lands 
appropriated  by  the  state  pursuant  to  section  59  of  the  Conserva- 
tion Law  in  the  year  1919  has  been  filed,  a  motion  by  the  attorney- 
general  under  section  21  of  the  Court  of  Claims  Act  for  an  order 
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bringing  in  additional  parties  will  be  denied  where  it  is  not  shown 
that  there  are  outstanding  interests  whose  owners  should  be  made 
parties  to  the  claim.  Olmstead  v.  State  of  New  York,  120  Misc. 
822,  199  N.  Y.  Supp.  667. 

Defendant's  motion  to  vacate  and  set  aside  a  judgment  in  favor 
of  claimant  and  to  bring  in  additional  parties  pursuant  to  section 
20  of  the  Court  of  Claims  Act  upon  a  claim  to  recover  compensation 
for  lands  appropriated  by  the  state  under  section  59  of  the  Con- 
servation Law  and  Chapter  146  of  the  Laws  of  1917,  as  amended, 
should  be  denied,  where  it  appears  that  claimant's  predecessor  in 
title  acquired  title  to  the  lands  pursuant  to  a  tax  sale  under  an 
assignment  of  the  certificate  of  sale  issued  by  the  state  comptrol- 
ler ;  that,  though  no  deed  from  the  comptroller  has  been  recorded 
or  is  in  existence,  subsequent  deeds  to  the  lands  through  which 
claimant  claims  title  had  been  recorded  many  years  before  the  state 
appropriated  said  lands ;  and  that  nearly  five  years  have  elapsed 
since  the  said  lands  were  appropriated  without  the  filing  of  a  claim 
by  or  in  behalf  of  any  parties  sought  by  the  state  to  be  brought  in 
and  made  parties  to  the  claim,  since  the  interests  of  the  persons 
now  sought  to  be  made  parties  were  cut  off  by  the  tax  sale,  which, 
under  the  facts  stated,  must  be  conclusively  presumed  to  have  been 
regular  and  valid.  Raquette  Falls  Land  Company  v.  State,  124 
Misc.  805,  209  N.  Y.  Supp.  292,  affirmed  214  App.  Div.  742,  209 
N.  Y.  Supp.  907. 

DD.  Reference. 

Chapter  154  of  the  Laws  of  1927  authorizes  the  reference  to  an 
official  referee  of  any  action,  claim  or  special  proceeding  of  a  civil 
nature,  by  consent  of  the  parties  thereto,  wherein  the  state  of  New 
York  or  the  people  thereof  may  be  a  party  or  which  the  attorney- 
general  is  authorized  to  prosecute  or  defend  in  his  official  capacity, 
and  such  referee  may  sit  and  discharge  his  duties  in  any  county 
of  the  state. 

H.  Judgment. 

A  judgment  entered  upon  the  dismissal  of  a  claim  is  one  of  non- 
suit where  no  findings  are  made.  Deyoe  v.  State  of  New  York, 
197  App.  Div.  716,  189  N.  Y.  Supp.  640. 

In  proceedings  before  the  Court  of  Claims  to  fix  the  compensa- 
tion to  be  awarded  for  land  appropriated  by  the  state,  it  was 
proper  for  the  parties  to  stipulate  that  the  court  should  first 
17 
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receive  evidence  as  to  the  extent  of  the  interest  of  each  of  the 
parties  and  then  adjourn  for  the  purpose  of  enabling  the  court  to 
pass  upon  and  determine  the  question  of  title  as  between  the  par- 
ties, and  thereafter  hear  evidence  as  to  the  damages  sustained  by 
the  appropriation  by  the  state.  But  said  stipulation  did  not 
authorize  the  court  to  render  an  intermediate  or  interlocutory 
judgment  determining  the  interests  of  the  respective  parties  in  the 
land  appropriated,  and  the  parties,  or  any  of  them,  have  a  right  to 
insist  that  one  judgment  only  shall  be  entered  in  the  proceedings. 
Rochaway  Pacific  Corporation  v.  State  of  New  York,  200  App.  Div. 
172, 193  N.  Y.  Supp.  62. 

Although  the  claim  of  the  claimant  is  dismissed,  if  a  counter- 
claim is  interposed  the  court  may  proceed  to  determine  the  coun- 
terclaim and  render  judgment  thereon  against  the  claimant.  Gross 
S  Son  V.  State,  214  App.  Div.  386,  212  N.  Y.  Supp.  222,  modified 
243  N.  Y.  629. 

Although  the  Court  of  Claims  cannot  entertain  a  suit  by  the  state 
against  an  individual,  it  may  entertain  a  counterclaim  against  the 
claimant  and  grant  an  affirmative  judgment  based  upon  it,  because 
an  implied  consent  to  the  interposition  of  such  counterclaim  is 
given  by  the  act  of  the  claimant  in  filing  a  claim  in  the  court.  The 
right  to  sue  the  state  or  require  audit  of  a  claim  against  the  state 
is  a  privilege  given  by  statute  which  may  be  subjected  to  condi- 
tions. By  the  terms  of  the  statute  granting  the  privilege,  pro- 
vision is  made  for  the  determination  of  a  counterclaim  with  right 
to  an  affirmative  judgment  on  the  part  of  a  state.  Gross  and  Son 
V.  State,  214  App.  Div.  386,  212  N.  Y.  Supp.  222. 

The  procedure  in  the  Court  of  Claims  whereby  one  of  the  judges 
is  authorized  to  conduct  the  trial  alone,  but  no  determination  or 
judgment  of  the  court  can  be  rendered  except  upon  the  concurrence 
of  at  least  two  of  the  judges  of  the  court,  is  valid.  Bockaway 
Pacific  Corporation  v.  State  of  New  York,  119  Misc.  550, 196  N.  Y. 
Supp.  899,  affirmed  206  App.  Div.  642,  198  N.  Y.  Supp.  944. 

I.  Costs. 

A  claimant  cannot  recover  costs  and  disbursements.  Banner 
Milling  Co.  v.  State  of  New  York,  117  Misc.  33,  191  N.  Y.  Supp. 
143,  affirmed  210  App.  Div.  812,  205  N.  Y.  Supp.  911,  affirmed  240 
N.  Y.  533. 
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ARTICLE  IV. 
APPEALS. 

"Where  the  Appellate  Division  reverses  a  finding  of  the  Court  of 
Claims  but  makes  no  finding  to  the  contrary,  the  Court  of  Appeals 
on  appeal  from  a  judgment  dismissing  the  claim,  may  consider 
the  testimony  favorable  to  the  appellant.  Foundation  Company 
V.  State  of  New  Torh,  233  N.  Y.  177. 

An  appeal  to  the  Court  of  Appeals  from  a  judgment  of  the 
Appellate  Division  affirming  a  judgment  of  the  Court  of  Claims 
dismissing  a  claim  against  the  state  but  reversing  a  judgment  in 
favor  of  the  state  on  its  counterclaim  and  ordering  a  new  trial  as 
to  that  must  be  dismissed,  so  far  as  it  relates  to  the  reversal  of  the 
judgment  on  the  counterclaim  and  the  ordering  of  a  new  trial,  in 
the  absence  of  a  stipulation  for  judgment  absolute  in  case  of  affirm- 
ance. Fred  E.  Gross  S  Son  v.  State,  243  N.  Y.  629,  modifying  214 
App.  Div.  386,  212  N.  Y.  Supp.  222. 


CRIME,   CARE  OF  PROPERTY   OF  IMPRISONED  PERSON. 
A.  Statutory  provisions. 

The  provisions  for  the  appointment  of  the  committee  of  the  property  of  one  con- 
fined for  life  formerly  contained  in  Article  XIV  of  the  Prison  Law,  upon  the  repeal  of 
the  Prison  Law,  became  Article  XIII  of  the  Correction  Law,  §§  320-325  and  Article 
XV  of  the  former  Prison  Law,  providing  for  the  appointment  of  trustees  of  the  prop- 
erty of  one  confined  for  less  than  life  is  now  Article  XIV  of  the  Correction  Law, 
§§  350-361. 


CRIMINAL  CONTEMPT. 

See  Contempt. 


DEBTOR  AND  CREDITOR  LAW. 

ARTICLE  I. 
Introductory. 

ARTICLE  II. 
General  assignments. 

A.  Effect  of  Federal  Bankruptcy  Act. 

C.  Validity  and  construction  of  general  assignments. 

3.  General  requirements  relative  to  assignment. 

5.  Fraudulent  assignment. 

D.  General  powers  and  duties  of  assignee. 

E.  Rights  of  creditors. 

6.  Debtor  and  Creditor  Law,  §  151.    Eight  of  set  off  against  unmatured  debts. 
G.  Examination  of  witnesses. 

ARTICLE  III. 
Discharge  of  debtor  from  imprisonment. 

ARTICLE  IV. 
Disharge  of  bankrupt  from  judgment. 
A.  Debtor  and  Creditor  Law,  §  150.    Discharge  of  bankrupt  from  judgment. 


ARTICLE  I. 

INTRODUCTORY. 

By  Chapter  254  of  the  Laws  of  1925,  the  legislature  adopted 
the  uniform  law  relating  to  fraudulent  conveyances.  It  constitutes 
article  10  of  the  Debtor  and  Creditor  Law,  sections  270-281. 


ARTICLE  II. 

GENERAL  ASSIGNMENTS. 

A.  Effect  of  Federal  Bankruptcy  Act. 

On  account  of  the  radical  revision  of  the  Debtor  and  Creditor 
Law  in  1914  to  make  it  conform  as  nearly  as  possible  to  the 
federal  Bankruptcy  Act^  the  courts  should  be  guided  in  applying 
the  law  to  some  extent  by  the  law  and  practice  in  the  bankruptcy 
court.  Matter  of  Iroquois  Beverage  Co.,  Inc.,  118  Misc.  552,  195 
N.  Y.  Supp.  236.  See  generally  as  to  effect  of  bankruptcy  on 
assignments,  Collier  on  Bankruptcy,  13th  Ed.,  pp.  158-164. 

260 
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0.  Validity  and  construction  of  general  assignments. 

3.  General  requirements  relative  to  assignment. 

If  the  proof  before  the  court  spells  an  agreement  between  the 
defendant  as  the  debtor  with  the  plaintiff  and  other  creditors  to 
accord  and  satisfy  their  respective  claims  on  the  stipulated  basis, 
the  omissions  of  the  trustee  to  follow  out  the  requirements  of  the 
divers  provisions  of  the  debtor  and  creditor  statute  regulating- 
general  assignments  is  at  the  most  an  irregularity  working  no 
fatal  disturbance  of  the  transaction  and  the  law,  if  as  a  matter 
of  fact  the  parties  made  and  executed  an  accord  and  satisfaction 
will  validate  and  find  binding  the  pact.  American  Rug  and  Carpet 
Co.,  Inc.  V.  Herman,  147  Misc.  692,  264  N.  Y.  Supp.  499,  reversed 
on  the  facts  152  Misc.  23,  272  N.  Y.  Supp.  728. 

5.  Fraudulent  assignment. 

The  mere  fact  that  the  assignment  provides  for  a  distribution 
of  the  assets  upon  the  execution  of  general  releases  does  not 
render  the  instrument  fraudulent  on  its  face  at  the  election  of  the 
judgment  creditor,  whose  original  demand,  amounting  to  about 
$400,  is  but  a  small  part  of  the  $6,000  total  indebtedness  of  the 
assignor,  all  of  the  other  creditors  having  assented  to  the  terms 
of  the  assignment.  Brockton  Shoe  Mfg.  Co.,  Inc.  v.  Schenkman, 
146  Misc.  119,  261  N.  Y.  Supp.  740. 

D.  General  powers  and  duties  of  assignee. 

An  action  by  the  assignee  for  the  benefit  of  creditors  for  an 
accounting  by  stockbrokers  with  whom  the  assignor  had  dealings 
cannot  be  maintained,  where  it  appears  that  all  the  dealings 
between  the  assignor  and  the  brokers  were  for  the  benefit  of  the 
assignor's  clients  and  that  all  moneys  and  securities  received  by 
the  brokers  from  the  assignor  were  the  moneys  and  securities  of 
the  assignor's  clients,  and  where  it  is  not  shown  that  the  assignor 
had  any  beneficial  interest  in  the  credit  balance  in  the  hands  of 
the  brokers  or  in  the  account  kept  in  the  assignor 's  name  by  them, 
or  that  he  made  any  purchase  of  securities  or  other  property 
through  them  on  his  own  behalf.  Gillespie  v.  Van  Buren,  208 
App.  Div.  242,  204  N.  Y.  Supp.  557. 

An  assignee  for  the  benefit  of  creditors  is  not  personally  liable 
for  the  rent  of  premises  occupied  by  him,  and  formerly  occupied 
by  the  assignor,  notwithstanding  the  fact  that  he  took  possession 
on  December  fifth,  under  a  lease  under  which  the  rent  for  the 
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month  was  due  on  the  first  thereof,  for  the  reason  that  there  was 
no  direct  promise  on  his  part  to  be  personally  liable  for  the  rent 
for  the  time  he  occupied  the  premises  as  assignee.  The  landlord 
is  in  no  better  position  with  relation  to  the  estate  assigned  to  the 
assignee  than  any  other  creditor.  Paul  v.  Duke,  126  Misc.  735, 
214  N.  Y.  Supp.  561. 

The  failure  of  an  assignee  to  allege  in  the  complaint  in  an  action 
by  him,  that  he  is  authorized  to  sue,  is  not  a  jurisdictional  defect, 
and  leave  to  sue  may  be  obtained  nunc  pro  tunc.  Spooner  v. 
Eanhy,  129  Misc.  126,  220  N.  Y.  Supp.  525. 

An  assignee  for  the  benefit  of  creditors  is  a  trustee  and  is  per- 
sonally liable  for  contracts  made  by  him  after  the  assumption  of 
his  representative  capacity,  in  the  same  manner  as  are  executors 
and  administrators.  (See  Matter  of  Donaldson,  27  Misc.  745; 
Austin  V.  Munro,  47  N.  Y.  360 ;  Ferrin  v.  Myrick,  41  id.  315 ;  Blead 
V.  Madden,  85  App.  Div.  10;  Kaye  v.  Stern,  144  N.  Y.  Supp.  160.) 
48  Vesey  Street  Corporation  v.  Strauss,  146  Misc.  666,  262  N.  Y. 
Supp.  607. 

An  assignment  for  the  benefit  of  creditors  executed  as  pre- 
scribed by  the  statute  takes  effect  from  the  time  of  its  delivery 
and  not  from  the  time  of  its  recording.  {Nicoll  v.  Spowers,  105 
N.  Y.  1.)  That  the  assignee  failed  to  perform  the  acts  of  bonding 
and  recording  required  to  be  done  subsequent  to  the  assignment 
does  not  render  the  assignment  itself  void  or  cause  the  title  to 
the  assets  to  revert  to  the  assignor.  "Such  requirements  are 
merely  directory."  (Mater  of  Berman,  173  App.  Div.  689,  690.) 
The  cases  holding  that  a  general  assignment  for  the  benefit  of 
creditors,  as  well  as  every  assignment  "in  trust"  for  creditors 
not  executed  in  accordance  with  the  requirements  of  the  Debtor 
and  Creditor  Law,  is  absolutely  void,  must  be  construed  as  relating 
to  the  instrument  itself  and  to  its  execution.  [Behrens  v.  Clark, 
131  Misc.  712 ;  Young  v.  Stone,  61  App.  Div.  364,  369,  affirmed  174 
N.  Y.  517 ;  Britton  v.  Lorenz,  45  id.  51,  54.)  Wasserman  v.  Raynor's 
Fur  Corporation,  137  Misc.  872,  244  N.  Y.  Supp.  110. 

E.  Rights  of  creditors. 

6.  Debtor  and  Creditor  Law,  §  151.    Right  of  set  off  against  unmatured 
debts. 

Every  debtor  shall  have  the  right  upon  the  filing  of  a  petition  in  bankruptcy  by  or 
against;  or  the  making  of  an  assignment  for  the  benefit  of  creditors  by;  or  the  appli- 
cation for  the  appointment,  or  the  appointment,  of  any  receiver  of,  or  of  any  of  the 
property  of;  or  the  issuance  of  any  warrant  of  attachment  against  any  of  the  prop- 
erty of  a  creditor  to  set  off  and  apply  against  any  indebtedness,  whether  matured  or 
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unmatured,  of  such  creditor  to  such  debtor,  any  amount  owing  from  such  debtor  to 
such  creditor,  at  or  any  time  after,  the  happening  of  any  of  the  above-mentioned 
events,  and  the  aforesaid  right  of  set  off  may  be  exercised  by  such  debtor  against  such 
creditor  or  against  any  trustee  in  bankruptcy,  assignee  for  the  benefit  of  creditors, 
receiver  or  attachment  creditor  of  such  creditor,  or  against  anyone  claiming  through 
such  creditor  or  such  trustee  in  bankruptcy,  assignee  for  the  benefit  of  creditors, 
receiver  or  attachment  creditor,  notwithstanding  the  fact  that  such  right  of  set  off 
shall  not  have  been  exercised  by  such  debtor  prior  to  the  service  upon  such  debtor  of 
notice  of  the  filing  of  any  petition  in  bankruptcy  by  or  against,  or  of  the  making  of 
any  assignment  for  the  benefit  of  creditors  by,  or  of  the  application  for  the  appoint- 
ment, or  of  the  appointment  of  any  receiver  of  or  of  any  of  the  property  of,  such 
creditor  or  the  service  upon  such  debtor  of  any  warrant  of  attachment  against  the 
property  of  such  creditor.     (Added  by  Chap.  697,  Laws  of  1927.) 

Section  13  of  the  Debtor  and  Creditor  Law  which  permits  the 
set-off  of  an  unmatured  claim  applies  only  to  general  assignments 
for  the  benefit  of  creditors  and  does  not  abrogate  the  prior  exist- 
ing rule  that  an  unmatured  obligation  cannot  be  set  off  against 
an  obligation  presently  due.  Appleton  v.  National  Park  Bank, 
211  App.  Div.  708,  208  N.  Y.  Supp.  228,  affirmed  241  N.  Y.  561. 

A  lessor  of  an  assignor  may  not  be  allowed  claim  for  rents 
accruing  subsequent  to  the  general  assignment,  the  claim  for  future 
rents  lacking  the  certainty  that  a  re-entry  and  reletting  would 
have  lent.  Matter  of  Friedman  S  Bros.,  Inc.,  150  Misc.  209,  269 
N.  Y.  Supp.  177. 

Where  the  plaintiff  had  applied  for  an  order  adjudging  the 
defendant  in  contempt  for  failing  to  pay  the  amount  of  the  deposit 
pursuant  to  the  demand  and  the  mandate  of  the  order  of  liquida- 
tion directing  all  parties  to  turn  over  assets  of  the  insolvent  com- 
pany, the  motion  was  denied  upon  the  ground  that  no  relationship 
existed  other  than  that  of  debtor  and  creditor,  a  summary  order 
directing  the  payment  of  the  debt  might  not  thus  issue.  {Matter 
of  Equitable  Casualty  &  Surety  Co.,  235  App.  Div.  250.)  The 
state  superintendent  of  insurance  as  liquidator  was  held  not  to 
be  a  receiver  within  the  purview  of  section  151  of  the  Debtor  and 
Creditor  Law.  Van  Schaick  v.  Pennsylvania  Exchange  Bank,  236 
App.  Div.  453,  260  N.  Y.  Supp.  37. 

G.  Examination  of  witnesses. 

Section  16  of  the  Debtor  and  Creditor  Law  expressly  authorizes 
the  production  of  all  books  and  papers  for  examination,  and  the 
power  of  the  court  for  that  purpose  is  very  broad,  if  not  unlimited. 
Matter  of  Iroquois  Beverage  Co.,  Inc.,  118  Misc.  552,  195  N.  Y. 
Supp.  236. 

If  the  moving  papers  for  the  examination  state  that  the  inven- 
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tory  and  accounts  do  not  set  forth  all  the  assets  of  the  assignor, 
they  are  sufficient  to  justify  the  court  in  ordering  an  examination 
as  to  the  truth  of  such  statement.  Matter  of  Iroquois  Beverage 
Co.,  Inc.,  118  Misc.  552,  195  N.  Y.  Supp.  236. 

No  formal  practice  is  established  for  an  examination  under 
section  16  of  the  Debtor  and  Creditor  Law,  but  it  is  the  policy 
of  the  law  to  get  the  desired  information  with  the  least  possible 
formality.  Matter  of  Iroquois  Beverage  Co.,  Inc.,  118  Misc.  552, 
195  N.  Y.  Supp.  236. 

An  objection  that  the  order  for  examination  was  granted  ex 
parte  and  was  made  returnable  in  less  than  five  days  without  show- 
ing any  particular  reason  therefor  cannot  be  raised  after  an 
examination  has  been  had  and  considerable  evidence  produced. 
Matter  of  Iroquois  Beverage  Co.,  Inc.,  118  Misc.  552,  395  N.  Y. 
Supp.  236. 

Since  section  16  of  the  Debtor  and  Creditor  Law  fails  to  grant 
protection  co-extensive  with  that  afforded  by  the  Constitution  and 
does  not  give  the  protection  contemplated  thereby,  the  Constitu- 
tional provision  against  self-incrimination  applying  to  civU  as 
well  as  to  criminal  cases  a  witness  refusing  to  answer  upon  the 
ground  of  fearing  self-incrimination  will  not  be  obliged  to  answer 
where  the  refusal  may  not  be  made  to  appear  as  a  mere  pretext. 
Matter  of  General  Footwear  Corporation,  140  Misc.  791,  251  N.  Y. 
Supp.  562. 

ARTICLE  III. 

DISCHARGE  OF  DEBTOR  FROM  IMPRISONMENT. 

(No  new  material  under  this  article.) 

ARTICLE  IV. 

DISCHARGE  OF  BANKRUPT  FROM  JUDGMENT. 

A.  Debtor  and   Creditor  Law,   §   150.     Discharge  of  bankrupt  from 

judgment. 

At  any  time  after  one  year  has  elapsed  since  a  bankrupt  was  discharged  from  his 
debts,  pursuant  to  the  acts  of  congress  relating  to  bankruptcy,  the  bankrupt,  his 
receiver,  trustee  or  any  other  interested  person  or  corporation,  may  apply,  upon  proof 
of  the  bankrupt's  dischargei,  to  the  court  in  which  a  judgment  was  rendered  against 
him,  or  if  rendered  in  a  court  not  of  record,  to  the  court  of  which  it  has  become  a 
judgment  by  docketing  it  therein,  for  an  order  directing  the  judgment  to  be  canceled 
and  discharged  of  record.  If  it  appears  upon  the  hearing  that  he  has  been  discharged 
from  the  payment  of  that  judgment  or  the  debt  upon  which  such  judgment  was 
recovered,  an  order  must  be  made  directing  said  judgment  to  be  canceled  and  dis- 
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charged  of  record;  and  thereupon  the  clerk  of  said  court  shall  cancel  and  discharge 
the  same,  by  marking  on  the  docket  thereof  that  the  same  is  canceled  and  discharged 
by  order  of  the  court,  giving'  the  date  of  entry  of  the  order  of  discharge.  Where  the 
judgment  was  a  lien  on  real  property  owned  by  the  bankrupt  more  than  four  months 
prior  to  the  time  he  was  adjudged  a  bankrupt,  the  lien  thereof  upon  said  real  estate 
shall  not  be  affected  by  said  order  and  may  be  enforced,  but  in  aU  other  respects  the 
judgment  shall  be  of  no  force  or  validity,  nor  shall  the  same  be  a  lien  on  real  prop- 
erty acquired  by  him  subsequent  to  his  discharge  in  bankruptcy.  Notice  of  the  appli- 
cation, accompanied  with  copies  of  the  papers  upon  which  it  is  made,  must  be  served 
upon  the  judgment  creditor,  or  his  attorney  of  record  in  said  judgment,  in  the  same 
manner  as  prescribed  in  rule  20  of  the  Rules  of  Civil  Practice,  if  the  residence  or 
place  of  business  of  such  creditor,  or  his  attorney,  is  known;  but  if  unknown  and 
cannot  be  ascertained  after  due  diligence,  or  if  such  creditor  is  a  non-resident  of  this 
state  and  his  attorney  is  dead,  removed  from,  or  cannot  be  found  within  the  state, 
upon  proof  of  said  facts  by  affidavit,  a  judge  of  the  court  may  make  an  order  that  the 
notice  of  such  application  be  published  in  a  newspaper  designated  therein,  once  a 
week  for  not  more  than  three  weeks,  which  publication  shown  by  the  affidavit  of  the 
published,  shall  be  sufficient  service  upon  such  judgment  creditor,  of  the  application. 
(Amended  by  Chap.  77,  Laws  of  1922.) 
See  Collier  on  Bankruptcy,  13th  Ed.,  pp.  604,  621. 

Under  section  150  of  the  Debtor  and  Creditor  Law  an  order  in 
a  special  proceeding  discharging  a  bankrupt  from  a  judgment  is  a 
nullity  where  the  affidavit  fails  to  set  forth  the  jurisdictional  facts 
such  as  the  date  of  the  discharge  in  bankruptcy  and  that  a  year 
has  elapsed  since  such  discharge,  the  jurisdictional  requisites  of 
the  statute  in  a  special  proceeding  necessarily  being  strictly  pur- 
sued. Buffalo  Savings  Bank  v.  Tuott,  236  App.  Div.  556,  260 
N.  Y.  Supp.  249. 

On  an  application  of  a  bankrupt  judgment  debtor  for  the  dis- 
charge of  the  judgment  under  section  150  of  the  Debtor  and  Cred- 
itor Law,  the  court  to  which  the  application  is  addressed  may 
inquire  into  the  facts  upon  which  the  judgment  was  predicated 
to  determine  if  the  debt  is  one  dischargeable  by  the  bankruptcy; 
and  where  as  in  the  case  of  a  judgment  for  wilful  and  malicious 
injuries,  the  judgment  is  not  dischargeable  an  order  will  not  issue 
canceling  and  discharging  of  record  such  a  judgment.  Belsey  v. 
Devereaux,  150  Misc.  337,  269  N.  Y.  Supp.  127,  affirmed  242  App. 
Div.  603,  271  N.  Y.  Supp.  1018,  affirmed  266  N.  Y.  179. 
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ARTICLE  I. 
Action  by  or  against  administrator. 

C.  Action  by  or  against  foreign  executor  or  administrator. 

1.  Decedent  Estate  Law,  §  160.    Foreign  executor  or  administrator  may  sue  or 

be  sued. 

2.  Application  of  statute. 

3.  Situation  before  enactment  of  section. 
F.  Survival  or  abatement  of  actions  by  death. 

2.  Decedent  Estate  Law,  §  118.     (Repealed.) 

2-a.  Decedent  Estate  Law,  §  118.    Actions  against  executors  or  administrators 
for  injury  to  person  or  property. 

3.  Decedent  Estate  Law,  §  119.     (Repealed.) 

3-a.  Decedent  Estate  Law,  §  119.    Actions  by  executors  or  administrators  for 
injury  to  person  or  property. 

4.  Decedent  Estate  Law,  §  120.     (Repealed.) 

4-a.  Decedent  Estate  Law,   §   120.     Limitations  upon  recovery  where  injury 
causes  death. 
1.   Joinder  of  personal  and  representative  actions. 
J.  Counterclaim. 
K.  Regulations  as  to  parties. 
N.  Short  statute  of  limitation  on  rejected  claim. 
O.  Costs. 

2.  Civil  Practice  Act,  §  1500.    Costs  in  action  by  or  against  executor,  adminis- 

trator, trustee  or  person  authorized  by  statute  to  sue  or  be  sued. 

3.  Presentation  of  claim. 

4.  Unreasonable  resistance  by  representative. 
P.  Judgment  and  execution  against  executor. 

Q.  Action  by  legatee  or  distributee  against  executor. 

1.  Decedent  Estate  Law,  §  146.     Action  upon  refusal  to  pay  legacy  or  dis- 
tributive share. 
9.  Interest. 

ARTICLE  II. 

Action  by  subscribing  witness  or  child  bom  after  the  making  of  wUl. 

A.  Decedent  Estate  Law,  §  28.  Action  by  child  born  after  making  a  will,  or  by  sub- 
scribing witness,  or  by  surviving  husband,  wife  or  issue  after  revocation  by 
marriage. 

ARTICLE  III. 

Action  for  causing  death  of  decedent. 

A.  The  right  of  action  and  limitation  thereof. 
3.  Statutory  nature  of  action. 

5.  Action  in  this  state  for  injury  in  another  state. 

8.  Effect  of  Workmen's  Compensation  Law. 

9.  When  action  to  be  brought. 

10.  Wrongful  act  of  defendant. 

11.  Absence  of  contributory  negligence. 
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B.  By  and  against  whom  maintained. 

C.  Pleadings. 

D.  Release  or  compromise  of  cause  of  action. 

E.  Joinder  of  actions. 

H.  Measure  and  amount  of  damages. 

1.  Decedent  Estate  Law,  §  132.    Amount  of  recovery. 
I.   Evidence  as  to  damages. 
J.  Distribution  of  recovery. 

1.  Decedent  Estate  Law,  §  133.     Distribution  of  damages  recovered. 

ARTICLE  IV. 
Action  by  a  creditor  against  next  of  kin,  legatee  oi  devisee. 

ARTICLE  V. 
Action  to  establish  will. 

ARTICLE  VI. 
Action  to  determine  validity,  construction  or  effect  of  devise. 

ARTICLE  I. 
ACTION  BY  OR  AGAINST  ADMINISTRATOR. 

(This  section  was  repealed  by  Chapter  660,  Laws  of  1926.) 

C.  Action  by  or  against  foreign  executor  or  administrator. 

1.  Decedent  Estate  Law,  §  160.    Foreign  executor  or  administrator  may 

sue  or  be  sued. 

(This  section  was  repealed  by  Chapter  660,  Laws  of  1926.) 

2.  Application  of  statute. 

While  the  right  of  a  foreign  executor  or  administrator  to  sue 
or  to  be  sued  in  any  court  in  this  state  in  his  representative 
capacity  in  like  manner  and  under  like  restrictions  as  a  non-resi- 
dent may  sue  or  be  sued,  is  expressly  stated  in  section  160  of 
the  Decedent  Estate  Law,  the  Court  of  Appeals  has  held  that 
this  section  was  intended  to  remove  the  disability  and  allow  the 
foreign  executor  or  administrator  free  access  to  our  courts,  but 
not  to  remove  their  immunity  from  action  in  this  state;  and  that 
the  law  was  unchanged  in  that  regard.  Hill  v.  International 
Products  Co.,  198  App.  Div.  591,  190  N.  Y.  Supp.  653,  appeal 
dismissed  232  N.  Y.  592. 

The  amendment  made  to  section  160  of  the  Decedent  Estate 
Law  by  Chapter  253  of  the  Laws  of  1925  and  the  amendment  made 
by  Chapter  603  of  the  Laws  of  1925  were  not  inconsistent;  both 
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would  stand  except  for  the  unconstitutionality  of  Chapter  253. 
McMaster  v.  Gould,  240  N.  Y.  379,  affirming  210  App.  Div.  806, 
205  N.  Y.  Supp.  935. 

Chapter  253  of  the  Laws  of  1925  amending  section  160  of  the 
Decedent  Estate  Law,  the  purpose  of  which  is  to  permit  the  revival 
of  suit  against  a  foreign  representative  for  a  judgment  in  per- 
sonam without  restriction  or  qualification  which  draws  no  dis- 
tinction between  executors  and  administrators  and  does  not 
discriminate  between  a  case  where  there  are  assets  and  one  where 
there  are  no  assets,  between  an  attempt  to  make  assets  and  an 
attempt  to  get  a  general  judgment  in  personam,  is  invalid.  The 
constitutional  requirement  of  due  process  of  law  precludes  the 
legislature  from  providing  generally  for  continuing  actions  for 
judgments  in  personam  against  the  foreign  executors  or  adminis- 
trators of  deceased  defendants  and  the  statute,  in  permitting  the 
revival  of  all  pending  actions  by  bringing  in  foreign  executors 
of  deceased  defendants,  if  the  cause  of  action  survives,  goes  too 
far  to  permit  separation  of  the  good  from  the  bad.  McMaster  v. 
Gould,  240  N.  Y.  379,  affirming  210  App.  Div.  806,  205  N.  Y. 
Supp.  935. 

The  phrase  "foreign  executor"  does  not  mean  the  mere  non- 
residence  of  the  individual  holding  the  office,  but  the  foreign 
origin  of  the  representative  character.  Hill  v.  International 
Products  Co.,  198  App.  Div.  591,  190  N.  Y.  Supp.  653,  appeal 
dismissed  232  N.  Y.  592. 

The  fact  that  there  are  assets  of  the  estate  in  this  state  does 
not  give  the  court  jurisdiction  of  an  action  to  establish  liability 
of  the  executor  for  the  acts  of  the  testator.  Hill  v.  International 
Products  Co.,  198  App.  Div.  591,  190  N.  Y.  Supp.  653,  appeal 
dismissed  232  N.  Y.  592. 

Under  section  160  of  the  Decedent  Estate  Law  an  action  may 
be  brought  in  this  state  by  a  foreign  banking  corporation  as 
executor.  St.  Louis  Union  Trust  Co.  v.  Hoffstaedter,  121  Misc. 
762,  202  N.  Y.  Supp.  71,  affirmed  209  App.  Div.  820,  204  N.  Y. 
Supp.  945. 

Where  in  an  action  for  an  accounting  of  executors  an  individual 
defendant  died  pending  the  hearing  in  the  action,  his  executor, 
although  appointed  by  the  court  of  another  state,  may  be  sub- 
stituted in  his  place.  It  has  been  further  held  that  such  executors 
may  be  brought  in  as  parties  plaintitf.  Gould  v.  Gould,  122  Misc. 
152,  203  N.  Y.  Supp.  399,  modified  209  App.  Div.  155,  204  N.  Y. 
Supp.  123. 
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The  foreign  executors  of  a  defendant  who  himself  resided  in 
the  state  of  New  Jersey,  and  who  died  after  the  action  was  com- 
menced, cannot  be  brought  in  as  parties  defendant  and  the  action 
continued  against  them  against  their  will,  for,  while  section  160 
of  the  Decedent  Estate  Law  removes  disabilities  in  favor  of  a 
foreign  executor  or  administrator,  it  does  not  remove  the  immu- 
nity from  suit.  Rogers  v.  Gould,  210  App.  Div.  15,  206  N.  Y.  Supp. 
954,  affirmed  240  N.  Y.  564. 

The  foreign  executors  of  a  defendant  do  not  submit  themselves 
to  the  jurisdiction  of  the  courts  of  this  state,  by  merely  appearing 
specially  on  an  order  to  show  cause  where  the  action  should  not 
be  continued  against  them.  Rogers  v.  Gould,  210  App.  Div.  15, 
206  N.  Y.  Supp.  954,  affirmed  240  N.  Y.  564. 

3.  Situation  before  enactment  of  section. 

Prior  to  the  enactment  of  section  1836-a  of  the  Code  of  Civil 
Procedure,  a  foreign  executor  or  administrator  could  not  sue  in 
the  courts  of  this  state,  but  a  testamentary  trustee  named  in  a 
will  probated  in  a  foreign  jurisdiction  could  bring  such  action  not 
"in  a  representative  capacity  but  in  his  own  right  as  the  legal 
owner  of  the  property, ' '  and  similar  actions  should  be  maintained 
against  a  foreign  testamentary  trustee  to  remedy  wrongs  com- 
mitted by  him  as  such  owner.  Everhart  v.  Provident  Life  &  Trust 
Co.,  118  Misc.  852,  195  N.  Y.  Supp.  388. 

F.  Survival  or  abatement  of  actions  by  death. 

2.  Decedent  Estate  Law,  §  118.    Actions  of  trespass  by  executors  and 
administrators. 

This  section  was  repealed  by  Chapter  795  of  the  Laws  o£  1935.  A  new  section  118 
was  added  in  its  place. 

2-a.  Decedent  Estate  Law,  §  118.    Actions  against  executors  or  adminis- 
trators for  injury  to  person  or  property. 

No  cause  of  action  for  injury  to  person  or  property  shall  be  lost  because  of  the 
death  of  the  person  liable  for  the  injury.  For  any  injury  an  action  may  be  brought 
or  continued  against  the  executor  or  administrator  of  the  deceased  person,  but  punitive 
damages  shall  not  be  awarded  nor  penalties  adjudged  in  any  such  action  brought  to 
recover  damages  for  personal  injury.  This  section  shall  extend  to  a  cause  of  action  for 
wrongfully  causing  death  and  an  action  therefor  may  be  brought  or  continued  against 
the  executor  or  administrator  of  the  person  liable  therefor.  (Added  by  Chapter  795, 
Laws  of  1935.) 
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3.  Decedent  Estate  Law,  §  119.    Actions  of  trespass  against  executors 

and  administrators. 

This  section  was  repealed  by  Chapter  795  of  the  Laws  of  1935.  A  new  section  119 
was  added  in  its  place. 

3-a.  Decedent  Estate  Law,  §  119.    Actions  by  executors  or  administrators 
for  injury  to  person  or  property. 

No  cause  of  action  for  injury  to  person  or  property  shall  be  lost  because  of  the 
death  of  the  person  in  whose  favor  the  cause  of  action  existed.  Tor  any  injury  an 
action  may  be  brought  or  continued  by  the  executor  or  administrator  of  the  deceased 
person,  but  punitive  damages  shall  not  be  awarded  nor  penalties  adjudged  in  any  such 
action  brought  to  recover  damages  for  personal  injury.  No  cause  of  action  for  dam- 
ages caused  by  an  injury  to  a  third  person  shall  be  lost  because  of  the  death  of  the 
third  person.     (Added  by  Chapter  795,  Laws  of  1935.) 

4.  Decedent  Estate  Law,   §  120.     Actions  for  wrongs  by  or  against 

executors  and  administrators. 

This  section  was  repealed  by  Chapter  795  of  the  Laws  of  1935.  A  new  section  120 
was  added  in  its  place. 

4-a.  Decedent  Estate  Law,  §  120.     Limitations  upon  recovery  where 
injury  causes  death. 

Where  an  injury  causes  the  death  of  a  person  the  damages  recoverable  for  such 
injury  shall  be  limited  to  those  accruing  before  death,  and  shall  not  include  damages 
for  or  by  reason  of  death.  The  damages  recovered  shall  form  part  of  the  estate  of  the 
deceased. 

Nothing  herein  contained  shall  affect  the  cause  of  action  existing  in  favor  of  the 
next  of  kin  under  section  one  hundred  and  thirty  of  this  chapter.  Such  cause  of 
action  and  the  cause  of  action  in  favor  of  the  estate  to  recover  damages  accruing  before 
death  may  be  prosecuted  to  judgment  in  a  single  action;  a  separate  verdict,  report  or 
decision  shall  be  rendered  as  to  each  cause  of  action. 

Wliere  an  action  to  recover  damages  for  personal  injury  has  been  brought,  and  the 
injured  person  dies  before  verdict,  report  or  decision,  and  his  death  is  due  to  the 
injury,  his  executor  or  administrator  may  enlarge  the  complaint  in  such  action  to 
include  the  cause  of  action  for  wrongful  death  pursuant  to  section  one  hundred  and 
thirty  of  this  chapter. 

Where  an  action  to  recover  damages  for  personal  injury  sustained  before  the  death 
of  the  injured  person  and  a  separate  action  for  wrongful  death  pursuant  to  section 
one  hundred  and  thirty  of  this  chapter  are  pending  against  the  same  defendant,  they 
may  be  consolidated  on  motion  of  either  party.     (Added  by  Chapter  795,  Laws  of  1935.) 

In  applying  sections  116  and  120  of  the  Decedent  Estate  Law 
and  section  37-a  of  the  General  Construction  Law,  it  has  been 
held  that  the  form  of  the  action  is  immaterial  and  that  actions, 
however  classified,  for  wrongs  done  to  the  property,  rights  or 
interests  of  another,  survive,  while  actions  for  personal  injuries 
both  contract  and  tort  alike,  abate.  Bernstein  v.  Queens  County 
JocJcey  Club,  222  App.  Div.  191,  225  N.  Y.  Supp.  449. 

Where,  in  an  action  for  personal  injuries  through  the  alleged 
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negligence  of  the  defendants,  the  Appellate  Division  has  reversed 
on  the  facts  a  verdict  in  favor  of  the  plaintiff  and  directed  a  dis- 
missal of  the  complaint,  the  cause  of  action  does  not  survive  the 
death  of  one  of  the  defendants  as  to  him,  and,  an  appeal  having 
been  taken  to  the  Court  of  Appeals,  a  motion  to  substitute  his 
representative  as  a  party  defendant  will  be  denied.  McDonnell 
V.  Gerhen,  234  N.  Y.  623. 

In  death  cases  where  a  right  of  action  is  given  in  the  place  where 
the  death  is  caused  the  statute  may  be  enforced  in  New  York 
although  there  be  no  similar  statute  here,  neither  public  policy 
nor  any  other  reason  being  operative  sufficient  to  deprive  such 
plaintiff  from  bringing  his  action  in  the  courts  of  the  state.  Domres 
V.  Storms,  236  App.  Div.  630,  260  N.  Y.  Supp.  335. 

I.  Joinder  of  personal  and  representative  actions. 

Section  141  of  the  Decedent  Estate  Law  gives  the  plaintiff 
the  right  to  join  a  claim  against  the  administratrix  as  such  with 
a  claim  against  her  as  an  individual.  DePlanter  v.  DeKryger,  117 
Misc.  795,  190  N.  Y.  Supp.  861. 

J.  Counterclaim. 

In  an  action  by  an  administrator  to  recover  money  loaned  by 
the  deceased,  the  defendant  cannot  interpose  a  counterclaim  of 
a  contract  obligation  due  to  the  defendant  from  the  administrator 
personally,  where  it  appears  that  the  administrator  is  the  sole 
heir  at  law  and  next  of  kin  and  all  of  the  debts  and  claims  against 
the  estate  have  been  paid.  Anderson  v.  Carlson,  201  App.  Div. 
260,  194  N.  Y.  Supp.  112. 

In  an  action  upon  a  promissory  note  made  by  defendant  to  the 
order  of  plaintiff's  intestate,  a  counterclaim  may  be  entered  based 
upon  a  promissory  note  held  by  the  defendant  and  made  by  the 
deceased  where  the  debt  sued  upon  and  the  debt  counterclaimed 
upon  accrued  after  the  death  of  the  decedent,  section  269  of  the 
Civil  Practice  Act  being  held  to  provide  nothing  to  the  contrary. 
Nunns  v.  Begun,  134  Misc.  470,  235  N.  Y.  Supp.  675. 

K.  Begulations  as  to  parties. 

One  of  two  co-executors  is  not  responsible  for  the  torts  com- 
mitted by  the  other  in  the  management  of  the  estate,  where  he 
does  not  participate  in  the  commission  of  the  tort.  Childs  v. 
National  Surety  Co.,  211  App.  Div.  767,  208  N.  Y.  Supp.  108. 
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A  note  signed  by  one  executor  of  an  estate,  purporting  to  act 
in  behalf  of  the  estate,  if  made  for  a  sufficient  consideration,  is 
binding  on  the  estate  though  the  other  executors  have  neither 
co-operated  in  making  it  nor  in  ratifying  it  thereafter.  Rosenberg 
V.  Rosenberg,  240  N,  Y.  125,  reversing  209  App.  Div.  864. 

Where  there  is  an  existing  final  judgment  of  a  couTt  of  compe- 
tent jurisdiction  rendered  on  the  merits  determining  the  same 
cause  of  action  by  the  parties,  the  defendants  in  which  were  two 
administrators  upon  but  one  of  whom  service  was  made  the  judg- 
ment will  be  held  res  adjudicata  in  an  action  later  brought  by  the 
administrators  based  upon  a  claimed  right  that  the  judgment  held 
did  not  exist,  service  upon  one  administrator  being  in  law  suffi- 
cient. Solvary  v.  Bonville  Realty  Co.,  Inc.,  149  Misc.  311,  267 
N.  Y.  Supp.  91,  affirmed  235  App.  Div.  799,  255  N.  Y.  Supp.  1002, 
affirmed  262  N.  Y.  680. 

N.  Short  statute  of  limitation  on  rejected  claim. 

The  Surrogate's  Court  does  not  have  exclusive  jurisdiction  over 
a  cause  of  action  against  an  executor  on  a  claim  against  the  tes- 
tator which  has  been  presented  to  the  executor  but  has  neither 
been  rejected  nor  accepted  and  approved.  Michaels  v.  Flack,  197 
App.  Div.  478,  189  N.  Y.  Supp.  908. 

If  a  claimant  fails  to  commence  an  action  on  a  rejected  claim, 
as  provided  in  section  211,  he  is  not  entitled  as  a  matter  of  law  to 
a  trial  by  jury  of  his  claim  upon  the  judicial  settlement  of  the 
administrator's  accounts.  The  surrogate  may,  as  a  matter  of 
discretion,  order  a  jury  trial.    Matter  of  Boyle,  242  N.  Y.  342. 

Section  211  of  the  Surrogate's  Court  Act  does  not  incorporate 
the  provision  of  section  30  of  the  Civil  Practice  Act  which  pro- 
vides that  the  objection  that  an  action  was  not  commenced  within 
the  time  limited  by  statute  must  be  taken  by  answer.  It  would 
therefore,  seem  that  a  representative  of  an  estate  is  at  liberty 
to  plead  the  Statute  of  Limitations  as  a  defense  to  a  claim  against 
an  estate  upon  the  judicial  settlement,  even  though  the  statute 
was  not  pleaded  as  a  defense  in  rejecting  the  claim.  Matter  of 
Hall,  144  Misc.  616,  259  N.  Y.  Supp.  455. 

0.  Costs. 

2.  Civil  Practice  Act,  §  1500.  Costs  in  action  by  or  against  executor, 
administrator,  trustee  or  person  authorized  by  statute  to  sue  or 
be  sued. 

In  au  action  brought  by  or  against  an  executor  or  administrator  in  his  representative 
capacity  or  the  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by  statute 
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to  sue  or  to  be  sued,  costs  must  be  awarded  as  in  an  action  by  or  against  a  person 
prosecuting  or  defending  in  his  own  right,  except  as  otherwise  prescribed  in  the  last 
preceding  section;  but  they  are  exclusively  chargeable  upon,  and  collectable  from  the 
estate,  fund,  or  person  represented,  unless  the  court  directs  them  to  be  paid  by  the 
party  personally  for  mismanagement  or  bad  faith  in  the  prosecution  or  defense  of  the 
action.     (Original  §  1462  thus  renumbered  by  L.  1921,  Chap.  199,  in  effect  Oct.  1,  1921.) 

3.  Presentation  of  claim. 

The  presentation  of  a  claim  to  the  personal  representative  of  a 
decedent  is  not  a  condition  precedent  to  the  commencement  of  an 
action  against  the  executor  or  administrator  upon  such  claim. 
There  is  no  restriction  upon  the  right  to  commence  an  action  upon 
a  contract  against  the  administrator  where  the  claim  has  not  been 
submitted  to  the  administrator.  DePlanter  v.  BeKryger,  117 
Misc.  795, 190  N.  Y.  Supp.  861. 

4.  Unreasonable  resistance  by  representative. 

Sections  1499  and  1500  of  the  Civil  Practice  Act  do  not  apply  to 
or  preclude  an  award  of  costs  against  executors  on  appeal.  Hew- 
lett V.  Van  Voorhis,  197  App.  Div.  362,  187  N.  Y.  Supp.  533, 
affirmed  233  N.  Y.  642. 

"Where,  in  an  action  against  executors,  the  complaint  is  dismissed 
upon  the  trial  or  on  an  appeal  and  the  Appellate  Division  reverses 
the  judgment  and  grants  final  judgment  in  favor  of  the  claimant, 
the  Appellate  Division  has  power  to  determine  whether  the  execu- 
tors unreasonably  resisted  or  neglected  to  pay  the  claim.  If  they 
so  determine,  costs  may  be  awarded  to  the  claimant.  Hewlett 
V.  Van  Voorhis,  197  App.  Div.  362,  187  N.  Y.  Supp.  533,  affirmed 
233  N.  Y.  642. 

P.  Judgment  and  execution  against  executor. 

"Where  the  debt  has  been  established  in  a  court  of  general  juris- 
diction the  creditor  may  apply  to  the  surrogate  for  leave  to  issue 
execution  against  the  fiduciary  pursuant  to  the  provisions  of  sec- 
tions 151  and  152,  two  affirmative  demonstrations  being  required 
of  the  creditor,  namely,  first,  that  the  assets  which  are  or  should 
be  in  the  hands  of  the  fiduciary  are  sufficient  to  satisfy  the  debt ; 
and,  second,  that  the  payment  thereof  pursuant  to  such  execution 
will  not  reduce  the  assets  which  are  or  should  be  in  the  hands  of 
the  fiduciary  to  a  point  which  would  provide  other  creditors  pos- 
sessing equal  rights  from  receiving  the  same  measure  of  relief. 
Thus  it  is  competent  for  the  surrogate,  where  an  inquiry  respect- 
ing the  assets  comes  into  the  hands  of  a  fiduciary  to  require  an 
accounting.  Matter  of  Dimou,  149  Misc.  83,  266  N.  Y.  Supp.  717. 
18 
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Under  section  151  of  the  Decedent  Estate  Law  the  Surrogate's 
Court  from  which  letters  testamentary  upon  the  will  of  a  decedent 
were  issued  is  given  exclusive  authority  to  direct  the  issuance  of 
execution  and  to  specify  the  amount  to  be  collected.  Doty  v. 
Carroll,  238  App.  Div.  759,  261  N.  Y.  Supp.  1033. 

The  purpose  of  this  prerequisite  of  permission  before  proceed- 
ing against  the  estate  assets  in  the  hands  of  the  fiduciary  is  obvi- 
ous, and  is  to  prevent  the  possibility  of  any  person  obtaining  a 
preference  in  payment  over  others  possessing  debts  entitled  to 
equal  consideration.  Matter  of  Dimou,  149  Misc.  83,  266  N.  Y. 
Supp.  717. 

Upon  a  motion  for  leave  to  issue  execution  under  sections  151 
and  152  of  the  Decedent  Estate  Law,  it  is  competent  to  inquire  as 
to  what  assets,  if  any,  the  estate  representative  held  and  how  far 
there  might  be  other  creditors  entitled  to  participate  in  the  assets. 
Matter  of  Gilbert,  145  Misc.  901, 162  N.  Y.  Supp.  357. 

Q.  Action  by  legatee  or  distributee  against  executor. 

1.  Decedent  Estate  Law,  §  146.    Action  upon  refusal  to  pay  legacy  or 
distributive  share. 

If,  after  the  expiration  of  seven  months  from  the  granting  of  letters  testamentary 
or  letters  of  administration,  an  executor  or  administrator  refuses,  upon  demand,  to 
pay  a  legacy,  or  distributive  share,  the  person  entitled  thereto  may  maintain  such 
an  action  against  him,  as  the  case  requires.  But  for  the  purpose  of  computing  the 
time,  within  which  such  an  action  must  be  commenced,  the  cause  of  action  is  deemed 
to  accrue,  when  the  executor's  or  administrator's  account  is  judicially  settled,  and 
not  before.     (Amended  by  Chapter  634,  Laws  of  1933.) 

9.  Interest. 

A  demand  for  payment  of  interest  on  legacies  from  a  date  seven 
months  after  the  grant  of  letters  is  proper  under  the  amendment 
to  section  146  of  the  Decedent  Estate  Law  in  cases  where  the  estate 
has  funds  available  for  payment  and  no  special  provisions  of  the 
will  or  conditions  of  the  estate  warrant  departure  from  the  general 
rule.    Matter  of  Donahue,  149  Misc.  558,  267  N.  Y.  Supp.  773. 

ARTICLE  II. 

ACTION  BY  SUBSCRIBING  WITNESS  OR  CHILD  BORN   AFTER  THE  MAKING 

OF  WILL. 

A.  Decedent  Estate  Law,  §  28.    Action  by  child  born  after  making  a  will, 

or  by  subscribing  witness,  or  by  surviving  husband,  wife  or 

issue  after  revocation  by  marriage. 

A  child,  born  after  the  making  of  a  will,  who  is  entitled  to  succeed  to  a  part  of  the 
real  or  personal  property  of  the  testator,  or  a  subscribing  witness  to  a  will,  who  is 
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entitled  to  succeed  to  a  share  of  such  property,  or  the  surviving  husband,  or  wife,  or 
the  issue  entitled  to  succeed  to  a  share  of  such  property  under  the  provisions  of  section 
thirty-five  of  this  article,  may  maintain  an  action  against  the  legatees  or  devisees,  as 
the  case  requires,  to  recover  his  share  of  the  property;  and  he  is  subject  to  the  same 
liabilities,  and  has  the  same  rights,  and  is  entitled  to  the  same  remedies,  to  compel  a 
distribution  or  partition  of  the  property,  or  a  contribution  from  other  persons  inter- 
ested in  the  estate,  or  to  gain  possession  of  the  property,  as  any  other  person  who  is 
so  entitled  to  succeed.     (Amended  by  Chapter  562,  Laws  of  1931.) 


ARTICLE  III. 
ACTION  FOR  CAUSING  DEATH  OF  DECEDENT. 

A.  The  right  of  action  and  limitation  thereof. 

3.  Statutory  natrire  of  action. 

Actions  to  recover  damages  for  causing  death  were  unknown  to 
the  common  law  and  are  purely  creatures  of  the  statute.  Hill  v. 
Shafty,  121  Misc.  273,  201  N.  Y.  Supp.  29. 

An  action  to  recover  for  wrongful  death  is  purely  a  statutory 
action  and  can  only  be  maintained  in  the  statutory  manner  by  the 
person  therein  named  and  for  the  benefit  of  the  person  therein 
named.  Grouse  v.  New  York  State  Railways,  124  Misc.  780,  209 
N.  Y.  Supp.  264,  affirmed  214  App.  Div.  678,  213  N.  Y.  Supp.  576. 

5.  Action  in  this  state  for  injury  in  another  state. 

In  an  action  for  the  death  of  one  who  was  killed  while  working 
in  New  Jersey,  the  right  of  action  depends  on  the  statutes  of  New 
Jersey;  and  unless  these  statutes  are  pleaded  and  proved,  the 
action  must  be  dismissed.  Watkins  v.  Commercial  Stevedoring 
Co.,  Inc.,  216  App.  Div.  234,  214  N.  Y.  Supp.  634. 

8.  Effect  of  Workmen's  Compensation  Law. 

Section  130  of  the  Decedent  Estate  Law  has  no  application  to 
proceedings  under  the  Workmen's  Compensation  Law.  Bennett 
V.  Page  Bros.,  197  App.  Div.  745,  189  N.  Y.  Supp.  529. 

A  claim  made  by  the  father  of  the  decedent 's  grandchildren  and 
an  award  for  their  benefit  under  and  pursuant  to  the  provisions 
of  the  Workmen's  Compensation  Law  does  not  constitute  an  elec- 
tion barring  an  action  under  section  130  of  the  Decedent  Estate 
Law  where  it  appears  that  plaintiff  was  not  a  dependent  of  the 
decedent  and  therefore  not  entitled  to  any  benefit  under  the  Woi'k- 
men's  Compensation  Law,  being  thus  not  put  to  an  election  to 
claim  under  that  law  or  maintain  an  action  under  section  130  of 
the  Decedent  Estate  Law.    Russo  v.  Muro,  239  App.  Div.  837. 
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A  representative  death  action  under  section  130  of  the  Decedent 
Estate  Law  is  brought  by  an  executor  or  an  administrator  for  the 
benefit  of  the  next  of  kin  and  not  for  the  benefit  of  the  dependents 
save  where  they  be  also  next  of  kin,  and  thus  where  a  decedent  died 
leaving  a  father,  mother,  brother  and  sister  but  no  descendant, 
and  a  settlement  is  accomplished  in  a  death  action  brought  by  the 
administrator  without  the  consent  of  the  employer,  a  contention 
that  the  brother  and  sister  may  not  have  compensation  because 
they  had  an  interest  in  the  sum  received  in  settlement  is  untenable. 
Petrone  v.  U.  S.  Trucking  Corporation,  236  App.  Div.  53],  260 
N.  Y.  Supp.  671,  affirmed  262  N.  Y.  540. 

9.  When  action  to  be  brought. 

The  action  must  be  brought  within  two  years  of  the  death  of  the 
deceased;  an  action  commenced  within  two  years  of  the  granting 
of  letters  but  more  than  two  years  after  the  death  cannot  be  main- 
tained. Leun  V.  Brimmer,  203  App.  Div.  643,  197  N.  Y.  Supp.  3, 
appeal  dismissed  237  N.  Y.  629. 

"Where  the  complaint  is  dismissed,  a  new  action  may  be  com- 
menced within  one  year,  under  the  provisions  of  section  23  of  the 
Civil  Practice  Act,  although  more  than  two  years  have  elapsed 
since  the  death  of  the  deceased.  Ruddy  v.  Morse  Dry  Dock  &■ 
Repair  Co.,  203  App.  Div.  654, 197  N.  Y.  Supp.  435. 

Section  23a  of  the  Civil  Practice  Act  has  the  effect  of  extending 
the  period  of  two  years  in  certain  peculiar  cases  where  the  action 
is  based  on  a  maritime  tort.  Robinson  v.  Robins  Dry  Dock  S 
Repair  Co.,  238  N.  Y.  271,  reversing  204  App.  Div.  578. 

Inasmuch  as  an  action  under  section  130  of  the  Decedent  Estate 
Law  must  be  cormnenced  within  two  years,  if  in  such  an  action  the 
defendant  has  procured  judgment  by  default,  an  application  by 
the  plaintiff  to  open  the  default,  made  more  than  two  years  after 
such  judgment,  will  not  be  granted.  Schlimmer  v.  N.  Y.,  Ontario 
&  Western  Railroad  Co.,  212  App.  Div.  782,  209  N.  Y.  Supp.  547. 

The  two-year  statute  of  limitation  prescribed  by  section  130  of 
the  Decedent  Estate  Law  operates  to  defeat  a  death  action  under 
that  section  only  in  those  instances  where  the  decedent,  if  living, 
would  be  barred  from  bringing  an  action  to  recover  for  personal 
injuries.  If  death  occurs  prior  to  the  expiration  of  three  years 
from  the  date  of  injury,  section  130  operates  to  toll  the  statute  of 
limitations  for  two  years,  but  if  death  occurs  more  than  three 
years  after  the  date  of  the  injury,  section  130  does  not  apply 
unless  the  decedent  had  commenced  an  action  to  recover  for  per- 
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sonal  injuries  prior  to  his  death.     Hass  v.  N.  Y.  Post  Graduate 
Medical  School  and  Hospital,  131  Misc.  395,  226  N.  Y.  Supp.  617. 

Section  23  of  the  Civil  Practice  Act,  providing  for  the  com- 
mencement by  the  same  plaintiff  of  a  second  action  within  one  year 
after  a  determination  other  than  on  the  merits  of  an  action,  applies 
to  an  action  brought  under  section  130  of  the  Decedent  Estate  Law, 
but  careful  scrutiny  will  be  given  of  a  variance  of  party  or  cause. 
Streeter  v.  Graham  S  Norton  Co.,  263  N.  Y.  39. 

10.  Wrongful  act  of  defendant. 

The  complaint  in  an  action  by  the  administratrix  of  a  young 
woman  who  died  as  the  result  of  a  surgical  operation,  against  the 
physician  who  recommended  and  performed  the  operation,  set 
forth  three  causes  of  action.  The  first  was  for  fraud  and  deceit, 
consisting  of  misrepresentations  and  concealment  of  conditions 
made  and  practiced  to  induce  the  deceased  to  consent  to  the  opera- 
tion. The  second  alleged  that  the  operation  performed  was  not 
the  operation  to  which  she  consented,  but  more  dangerous,  and 
that  it  amounted  to  an  assault.  The  third  was  for  malpractice. 
The  defendants  moved  to  dismiss  the  first  and  second  causes  of 
action  on  the  ground  that  they  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Held,  that  the  motion  was  properly 
denied  as  the  deceased,  if  she  had  lived,  could  have  maintained  an 
action  upon  either  cause,  and  death  having  resulted,  her  adminis- 
tratrix could  do  likewise  under  section  130  of  the  Decedent  Estate 
Law,  especially  since  the  action  was  commenced  under  the  Civil 
Practice  Act,  which  requires  a  liberal  construction  of  pleadings. 
Griffin  v.  Bles,  202  App.  Div.  443, 195  N.  Y.  Supp.  654. 

11.  Absence  of  contributory  negligence. 

A  person  cannot  recover  for  the  death  of  another  unless  such 
other  person  was,  at  the  time  of  the  occurrence  resulting  in  his 
death,  in  the  exercise  of  reasonable  care  for  his  own  safety  and 
his  death  was  the  result  of  the  negligence  of  the  defendant.  La 
Goy  V.  Director  General  of  Railroads,  231  N.  Y.  191. 

B.  By  and  against  whom  maintained. 

In  an  action  under  section  130  of  the  Decedent  Estate  Law  the 
executrix  of  a  deceased,  although  a  necessary  party,  is  but  a  formal 
party.    Davis  v.  N.  7.  C.  S  H.  R.  R.  R.  Co.,  233  N.  Y.  242. 

The  action  must  be  maintained  by  an  executor  or  administrator 
of  the  deceased.    The  fact  that  the  deceased  was  an  Indian,  and 
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that  therefore  the  court  had  no  power  to  appoint  an  executor  or 
administrator,  does  not  create  an  exception  and  allow  the  widow 
to  maintain  an  action  in  her  individual  name.  Hill  v.  Shafty,  121 
Misc.  273,  201  N.  Y.  Supp.  29. 

An  administratrix  of  an  Onondaga  Indian  does  not  have  capacity 
to  sue  under  section  130  of  the  Decedent  Estate  Law  to  recover  for 
the  death  of  her  intestate  which  was  caused  by  the  negligence  of 
the  defendant,  an  Onondaga  Indian,  where  it  appears  that  she  was 
appointed  administratrix  at  a  death  feast,  following  the  death  of 
the  intestate,  in  accordance  with  the  custom  of  the  said  Indian 
tribe,  for  the  only  person  who  may  sue  under  section  130  of  the 
Decedent  Estate  Law  is  an  administratrix  or  representative  of  the 
decedent  duly  and  properly  appointed  as  such  by  the  Surrogate's 
Court  under  section  89  of  the  Surrogate's  Court  Act.  Grouse  v. 
New  York  State  Railways,  214  App.  Div.  678,  213  N.  Y.  Supp.  576, 
affirming  124  Misc.  780,  209  N.  Y.  Supp.  264. 

Upon  the  death  of  a  husband  who  is  maintaining  an  action  for 
the  death  of  his  wife,  as  administrator  of  his  wife's  estate,  the 
proper  party  to  continue  the  action  is  the  administrator  of  her 
estate  and  not  the  administrator  of  his  estate.  Braxton  v.  Lefko- 
vitz,  205  App.  Div.  652,  200  N.  Y.  Supp.  118. 

In  a  death  action  where  plaintiff's  intestate  received  the  fatal 
injury  through  the  negligent  operation  of  an  automobile  by  an 
emancipated  son,  a  motion  to  dismiss  the  complaint  upon  the 
ground  that  an  action  could  not  have  been  maintained  by  the 
deceased  father  against  his  minor  son  for  injuries  sustained  under 
like  circumstances  had  they  not  resulted  in  his  death,  as  provided 
in  section  130  of  the  Decedent  Estate  Law,  will  be  denied  for  the 
reason  that  had  the  father  suffered  injuries  through  the  negligence 
of  his  emancipated  minor  son  he  would  have  had  a  right  of  action 
against  such  son,  and  the  fact  that  the  defendant  would  participate 
in  the  distribution  of  the  amount  of  any  recovery  in  no  wise  affects 
the  right  to  maintain  the  action.  LoGalho  v.  LoOalbo,  138  Misc. 
485,  246  N.  Y.  Supp.  565. 

Under  section  130  of  the  Decedent  Estate  Law  a  foreign  admin- 
istratrix may  bring  an  action  to  recover  for  the  negligent  or 
wrongful  death  of  her  intestate,  even  against  a  non-resident  who 
has  been  served  with  process  within  New  York  state.  Richards  'V. 
Wright,  139  Misc.  316,  248  N.  Y.  Supp.  298. 

In  U.  8.  Fidelity  d  G.  Co.  v.  Graham  S  Norton  Co.,  254  N.  Y.  50, 
the  Court  of  Appeals  has  held  that  when  there  are  next  of  kin  other 
than  those  who  qualify  as  dependents  the  statutory  cause  of  action 
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accruing  under  section  130  of  the  Decedent  Estate  Law  vests  in 
the  personal  representative,  and  the  insurance  carrier,  taking  an 
assignment  of  the  dependents '  beneficial  interest  therein  upon  pay- 
ment to  them  of  an  award  under  section  29  of  the  Workmen's  Com- 
pensation Law,  may  not  institute  suit  thereon  for  a  recovery  of 
such  interest  of  dependents  in  its  own  name  and  right  against  the 
alleged  wrongdoer. 

G.  Pleadings. 

Where  in  a  complaint  to  recover  for  the  death  of  plaintiff's 
intestate,  a  seaman,  while  on  a  vessel  of  British  registry  in  the 
harbor  of  Havana,  Cuba,  through  the  alleged  negligence  of  defend- 
ant, there  is  no  allegation  that  the  action  is  maintainable  under  the 
laws  of  Cuba,  a  motion  to  dismiss  the  complaint  on  the  ground  that 
it  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action  will 
be  granted.  Geraci  v.  Cunard  Steamship  Co.,  Ltd.,  120  Misc.  609, 
200  N.  Y.  Supp.  132,  affirmed  214  App.  Div.  758,  209  N.  Y.  Supp. 
918. 

D.  Release  or  compromise  of  cause  of  action. 

Where  an  action  is  brought  by  the  executrix  of  a  deceased  and 
the  sole  beneficiary  is  the  widow  of  the  deceased,  who,  after  the 
action  is  brought,  extinguishes  her  beneficial  interest  by  a  settle- 
ment with  the  wrongdoer,  the  settlement  destroys  the  cause  of 
action  except  in  so  far  as  its  continued  life  is  necessary  for  the 
securing  to  the  executrix  of  rights  accruing  or  accrued.  To  that 
extent  its  life  endures.  If  the  executrix  has  made  an  agreement 
with  an  attorney  to  maintain  suit  for  one-half  of  the  recovery,  she 
may  continue  the  suit  to  recover  the  one-half  payable  to  the  attor- 
ney and  also  to  recover  the  taxable  costs.  She  cannot,  however, 
continue  it  to  recover  the  funeral  expenses  where  she  has  not  paid 
such  expenses  on  the  credit  of  the  cause  of  action.  Davis  v.  N.  Y. 
C.  S  H.  R.  R.  R.  Co.,  233  N.  Y.  242. 

E.  Joinder  of  actions. 

A  cause  of  action  based  on  nuisance  and  a  cause  based  on  negli- 
gence may  be  united  in  an  action  by  an  administratrix  to  recover 
for  the  death  of  her  intestate  who  was  killed  by  the  collapse  of  a 
building  in  which  he  was  working;  The  fact  that  all  of  the  defend- 
ants might  not  be  liable  on  each  cause  of  action  is  not  available 
before  trial,  and  the  plaintiff  is  not  required  to  elect  between  the 
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causes  of  action  in  negligence  and  for  nuisance  before  trial.    Smith 
V.  Earle,  202  App.  Div.  305,  195  N.  Y.  Supp.  342. 

Two  causes  of  action,  the  first  of  which  alleges  in  substance  that 
the  death  of  the  intestate  was  solely  caused  by  the  negligence  of 
one  defendant  in  erecting  and  maintaining  an  iron  picket  fence, 
whereby  intestate  was  injured  in  a  manner  which  caused  infection 
and  death,  and  the  second  of  which  alleges  that  intestate  came  to 
the  other  defendant  as  a  physician  and  surgeon  for  treatment, 
and  that  the  latter  so  negligently  treated  him  that,  solely  by  reason 
of  such  negligent  treatment,  intestate  died,  cannot  be  united  in  one 
complaint.  Ader  v.  Blau,  241  N.  Y.  7,  reversing  211  App.  Div.  532, 
208  N.  Y.  Supp.  164. 

H.  Measure  and  amount  of  damages. 
1.  Decedent  Estate  Law,  §  132.    Amount  of  recovery. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as  the  jury  upon  a  writ  of 
inquiry,  or  upon  a  trial,  or,  where  issues  of  fact  are  tried  without  a  jury,  the  court 
or  the  referee,  deems  to  be  a  fair  and  just  compensation  for  the  pecuniary  injuries, 
resulting  from  the  decedent's  death,  to  the  person  or  persons,  for  whose  benefit  the 
action  is  brought.  In  every  such  action  now  or  hereafter  pending,  in  addition  to  any 
other  lawful  element  of  the  damages  recoverable,  the  reasonable  expenses  of  medical 
aid,  nursing  and  attention  incident  to  the  injury  causing  death  paid  by  the  decedent  or 
by  a  person  entitled  to  the  whole  or  a  distributive  share  of  the  moneys  recovered  or 
for  the  payment  of  which  such  decedent  or  person  is  personally  responsible,  and  the 
reasonable  funeral  expenses  of  the  decedent,  also  shall  be  deemed  proper  elements  of 
damage.  If  the  decedent  leaves  surviving  a  father  and  a  mother,  the  death  of  such 
father  prior  to  the  verdict  shall  not  affect  the  amount  of  damages  recoverable.  When 
final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must  add  to  the  sum  so  awarded, 
interest  thereupon  from  the  decedent's  death,  and  include  it  in  the  judgment.  The 
inquisition,  verdict,  report  or  decision,  may  specify  the  day  from  which  interest  is  to 
be  computed;  if  it  omits  so  to  do,  the  day  may  be  determined  by  the  clerk,  upon 
aflSdavits.     (Amended  by  Chapter  224,  Laws  of  1935.) 

The  measure  of  damages  when  the  wife  of  the  deceased,  who 
commenced  the  action  as  administratrix,  dies  pending  the  action, 
and  the  action  is  continued  in  the  name  of  an  administratrix  de 
bonis  of  the  decedent,  is  the  loss  sustained  by  the  wife  from  the 
date  of  her  husband's  death  until  her  death;  and  the  damages  are 
not  the  same  as  though  she  had  not  died.  Sider  v.  General  Elec. 
Co.,  203  App.  Div.  443, 197  N.  Y.  Supp.  98,  affirmed  238  N.  Y.  64. 

The  damages  recoverable  are  the  pecuniary  damages  resulting 
from  the  decedent's  death,  and  for  the  purpose  of  determining 
that  amount  evidence  may  be  received  as  to  the  amount  that 
deceased  earned,  his  habits  and  the  relationship  of  those  dependent 
upon  him,  as  evidenced  by  contributions  that  he  has  made  for  their 
support  and  comfort.     Wethers  v.  New  York  Central  Railroad  Co., 
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120  Misc.  830,  199  N.  Y.  Supp.  875,  affirmed  207  App.  Div.  810,  201 
N.  Y.  Supp,  957. 

Wliere  the  beneficiary  is  a  widow  and  she  dies  before  the  trial  of 
one  action  for  the  death  of  her  husband,  the  recovery  is  limited  to 
the  actual  pecuniary  damages  sustained  by  her  from  the  time  of 
his  death  to  the  time  of  her  death.  Sider  v.  General  Electric  Co., 
238  N.  Y.  64. 

In  fixing  the  amount  of  compensation,  the  jury  should  not  take 
into  consideration  what  the  plaintiff  received  under  the  will  of  the 
decedent.  Closson  v.  Griffith,  219  App.  Div.  163,  218  N.  Y.  Supp. 
517,  affirmed  245  N.  Y.  552. 

Under  section  132  of  the  Decedent  Estate  Law  the  damages 
awarded  in  an  action  in  the  Court  of  Claims  against  the  state  for 
negligence  of  the  state  in  not  maintaining  guards  or  barriers  along 
a  state  highway,  are  the  amount  which  the  court  deems  to  be  a  fair 
compensation  for  the  pecuniary  injuries  resulting  from  the  death 
to  the  person  or  persons  for  whose  benefit  the  action  is  brought. 
Wolf  V.  State,  122  Misc.  381,  202  N.  Y.  Supp.  754,  affirmed  210  App. 
Div.  827,  206  N.  Y.  Supp.  974. 

The  provisions  of  section  132  of  the  Decedent  Estate  Law  do  not 
extend  to  actions  brought  under  the  Federal  Employers '  Liability 
Act,  and,  therefore,  it  is  improper  to  enhance  the  amount  of  a 
verdict  in  a  death  action  by  the  assessment  of  interest  thereon 
from  the  time  of  death.  Murmann  v.  N.  Y .,  N.  H.  S  E.  B.  R.  Co., 
258  N.  Y.  447. 

I.  Evidence  as  to  damages. 

Evidence  as  to  the  benefits  which  the  next  of  kin  received  under 
the  will  of  the  deceased  is  not  admissible.  Closson  v.  Griffith,  219 
App.  Div.  163,  218  N.  Y.  Supp.  517,  affirmed  245  N.  Y.  552. 

J.  Distribution  of  recovery. 
1.  Decedent  Estate  Law,  §  133.    Distribution  of  damages  recovered. 

The  damages  recovered  in  an  action,  as  prescribed  in  this  article,  or  obtained  through 
settlement  without  action,  are  exclusively  for  the  benefit  of  the  decedent's  husband  or 
wife,  and  next  of  kin;  and,  when  they  are  collected,  they  must  be  distributed  by  the 
plaintiff,  or  representative,  as  if  they  were  unbequeathed  assets,  left  in  his  hands,  after 
payment  of  all  debts,  and  expenses  of  administration;  subject  however  to  the  follow- 
ing provisions,  to  wit: 

1.  In  case  the  decedent  shall  have  left  him  surviving  a  wife  or  a  husband,  but  no 
children,  the  damages  recovered  shall  be  for  the  sole  benefit  of  such  wife  or  husband. 

2.  In  ease  the  decedent  leaves  neither  husband,  wife,  nor  issue,  but  leaves  a  mother, 
and  a  father  who  has  abandoned  him,  or  who  has  left  the  maintenance  and  support  of 
their  child  to  the  mother,  the  damages  or  recovery  shall  be  for  the  sole  benefit  of  such 
mother. 
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3.  In  ease  the  decedent  leaves  neither  hnsband,  wife,  nor  issue,  but  leaves  a  father, 
and  a  mother  who  has  abandoned  him,  the  damages  or  recovery  shall  be  for  the  sole 
benefit  of  such  father. 

4.  The  surrogate  of  the  county  wherein  letters  have  been  issued  to  the  plaintiff  shall 
bave  jurisdiction  to  determine  the  question  of  abandonment  or  failure  to  support  under 
subdivisions  two  and  three  of  this  section. 

5.  In  case  the  decedent  leaves  no  husband  or  wife,  issue  or  father,  or  having  left 
a  father  entitled  to  recovery,  who  dies  prior  to  the  recovery  or  verdict,  the  damages  or 
recovery  shall  be  for  the  sole  benefit  of  the  mother  if  then  living. 

The  reasonable  expenses  of  the  action,  or  settlement,  the  reasonable  expenses  of 
medical  aid,  nursing  and  attention  incident  to  the  injury  causing  death,  the  reasonable 
funeral  expenses  of  the  decedent,  and  the  commissions  of  the  plaintiff  or  representative, 
upon  the  residue  may  be  fixed  by  the  surrogate,  upon  notice  given  in  such  manner  and 
to  such  persons,  as  the  surrogate  deems  proper  or  upon  the  judicial  settlement  of  the 
account  of  the  plaintiff,  or  representative,  and  may  be  deducted  from  the  recovery. 
(Amended  by  Chapter  216,  Laws  of  1934.) 

The  amount  recovered  by  an  administratrix  of  an  employee 
against  a  third  person  must  be  equally  divided  between  the  em- 
ployee's father  and  mother,  his  sole  next  of  kin,  and  there  can  be 
deducted  under  section  29  of  the  Workmen's  Compensation  Law, 
from  compensation  awarded  to  the  mother,  who  alone  was  found 
by  the  Industrial  Board  to  be  dependent,  only  the  amount  which 
she  actually  received;  the  entire  amount  of  the  recovery  is  not 
deductible.  Zirpola  v.  Casselman,  Inc.,  204  App.  Div.  647,  198 
N.  Y.  Supp.  740,  affirmed  237  N.  Y.  367. 

The  court  has  power  to  determine  the  reasonable  value  of  the 
services  of  the  attorney  for  the  plaintiff  and  to  fix  the  attorney's 
compensation  accordingly,  irrespective  of  any  agreement,  except 
that  if  the  personal  representative  making  the  agreement  with  the 
attorney  is  one  of  those  entitled  to  share  in  the  recovery,  his  agree- 
ment, if  not  unfair  or  unreasonable,  binds  his  share.  Yocus  v. 
Southern  Pacific  Co.,  120  Misc.  554,  199  N.  Y.  Supp.  116,  affirmed 
207  App.  Div.  836,  201  N.  Y.  Supp.  959,  208  App.  Div.  709,  202 
N.  Y.  Supp.  959. 

Damages  recovered  or  a  fund  received  in  settlement  by  reason 
of  injuries  resulting  in  death  are  not  general  assets  of  an  estate 
of  a  deceased  person  in  the  hands  of  the  executor  or  administrator 
and  subject  to  their  control,  but  are  exclusively  for  the  benefit  of 
the  decedent's  husband  or  wife  and  next  of  kin.  The  proceeds  or 
fund  is  not  subject  to  the  payment  of  decedent's  debts,  nor,  as 
above  stated,  to  the  ordinary  rules  applicable  to  the  settlement  and 
administration  of  the  estates  of  deceased  persons.  Matter  of 
Phillips,  143  Misc.  824,  258  N.  Y.  Supp.  638. 
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ARTICLE  IV. 

ACTION  BY  A  CREDITOR  AGAINST  NEXT  OF  KIN,  LEGATEE  OR  DEVISEE. 

(No  new  material  under  this  article.) 

ARTICLE  V. 

ACTION  TO  ESTABLISH  WILL. 

Where  a  will  "has  been  lost  or  destroyed  by  accident  or  design," 
an  action  to  establish  the  will  must  be  brought  in  the  Supreme 
Court  pursuant  to  sections  200  and  204  of  the  Decedent  Estate 
Law.  Under  section  143  of  the  Surrogate 's  Court  Act,  ' '  a  lost  or 
destroyed  will"  may  be  admitted  to  probate  in  the  Surrogate's 
Court  if  "the  .will  was  in  existence  at  the  time  of  the  testator's 
death,  or  was  fraudulently  destroyed  in  his  lifetime."  The  gen- 
esis of  these  provisions  was  the  common  law  codified  and  placed  in 
the  Revised  Statutes  of  1830.  The  power  given  to  the  Surrogate 's 
Court  to  probate  wills  in  existence  at  the  time  of  the  death  of  the 
testator  or  when  "fraudulently  destroyed"  in  his  lifetime,  was 
given  by  chapter  359  of  the  Laws  of  1870.  The  surrogate 's  power 
is  purely  statutory.  Matter  of  Dorrity,  118  Misc.  725,  194  N.  Y. 
Supp.  573. 

Ordinarily  the  Supreme  Court  will  not  accept  jurisdiction  to 
establish  a  will  unless  there  are  obstacles  which  would  prevent  the 
Surrogate's  Court  from  passing  upon  the  question.  In  order  to 
confer  jurisdiction  upon  the  Surrogate's  Court  to  determine 
whether  a  will  has  been  lost  or  destroyed,  it  must  appear  that  such 
a  will  was  in  existence  at  the  time  of  the  death  of  the  testator,  or 
was  fraudulently  destroyed  in  his  lifetime.  St.  John  v.  Putnam, 
128  Misc.  714,  220  N.  Y.  Supp.  141. 

•  Title  to  real  estate  can  be  shown  by  common  law  proof  that  the 
property  was  devised  by  a  will  that  has  been  lost  or  destroyed 
through  accident  or  wicked  design.  All  that  is  required  to  be 
proved  in  such  a  case  is  that  a  will  has  been  duly  executed  and  that 
it  contained  a  devise  of  the  real  estate  involved  to  the  parties  seek- 
ing to  make  title  to  it.  It  is  not  necessary  in  such  a  case  that  the 
will  be  established  by  two  witnesses  or  by  the  production  of  a  will 
and  one  witness,  but  it  is  competent  to  prove,  both  the  fact  that  the 
will  was  made  and  that  it  contained  a  devise  of  the  property  to  the 
person  claiming  under  it,  by  the  testimony  of  even  a  single  witness. 
Cooley  V.  Cooley,  116  Misc.  157,  189  N.  Y.  Supp.  577,  affirmed  202 
App.  Div.  777, 194  N.  Y.  Supp.  925. 
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ARTICLE  VI. 

ACTION  TO  DETERMINE  VALIDITY,  CONSTRUCTION  OR  EFFECT  OF  DEVISE. 

In  an  action  for  the  construction  of  a  will,  all  of  the  beneficiaries 
under  the  will  must  be  joined  as  parties.  Brown  v.  Brown,  190 
N.  Y.  Supp.  373. 

Section  205  of  the  Decedent  Estate  Law  is  limited  to  cases 
involving  testamentary  disposition  of  real  property.  While  the 
original  jurisdiction  of  the  Supreme  Court  remains,  since  1914  it 
has  been  the  established  policy  of  this  state  to  construe  testamen- 
tary dispositions  of  personalty  in  the  Surrogates'  Courts  which 
are  likewise  given  jurisdiction,  concurrently  with  the  Supreme 
Court,  to  dispose  of  similar  questions  involving  real  estate,  and  it 
is  only  in  especial  and  exceptional  cases  that  courts  of  equity  will 
now  interfere  or  assume  to  exercise  a  jurisdiction  more  properly 
belonging  to  the  surrogates,  and  then  only  when  the  complaint  sets 
out  facts  showing  that  full  relief  cannot  be  otherwise  obtained. 
Tracy  v.  Coyle,  121  Misc.  526,  201  N.  Y.  Supp.  250. 

The  complaint  in  an  action  in  the  Supreme  Court  to  construe 
a  clause  in  a  will,  relating  to  property  devised  in  trust,  which 
clause  has,  in  part  at  least,  been  construed  in  an  action  for  parti- 
tion, will  be  dismissed  on  the  ground  that  complete  relief  can  be 
obtained  in  the  Surrogate's  Court  on  the  final  accounting  of  the 
executors,  in  which  proceeding  the  construction  of  the  will  may  be 
obtained.  Evans  v.  Appell,  211  App.  Div.  105,  207  N.  Y.  Supp.  25, 
reversing  123  Misc.  12,  207  N.  Y.  Supp.  25,  affirmed  240  N.  Y.  585, 

An  action  by  executors  in  the  Supreme  Court  for  the  judicial 
settlement  of  their  accounts,  for  the  construction  of  the  will,  and 
for  judicial  advice  in  an  estate  located  in  this  state,  is  an  adminis- 
trative action  of  which  the  courts  of  this  state  have  jurisdiction. 
Gould  V.  Gould,  211  App.  Div.  78,  207  N.  Y.  Supp.  137. 

A  judgment  in  an  action  in  the  Supreme  Court  brought  for  the 
purpose  of  construing  the  will  in  which  all  the  persons  in  whom 
any  interest  in  the  property  was  either  vested  or  contingent  were 
parties,  is  res  adjudicata  in  a  subsequent  action  involving  the  right 
of  one  of  the  parties  to  convey  a  good  title  to  the  premises.  Loeb 
V.  Hasslacher,  209  App.  Div.  58,  203  N.  Y.  Supp.  393. 

If  upon  the  trial  of  an  action  to  construe  a  will,  the  defendant 
succeeds  in  establishing  his  contention  that  he  has  a  lien  upon  the 
assets  of  the  estate  for  the  payment  of  an  annuity,  he  is  entitled  to 
an  accounting  by  the  trustees  which  may  be  had  in  the  action. 
Brown  v.  Brown,  203  App.  Div.  658, 196  N.  Y.  Supp.  808. 
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The  defendant  in  an  action  to  construe  a  will  may  be  entitled  to 
an  examination  of  the  plaintiffs  before  trial,  but  the  defendant 
should  not  be  permitted  to  examine  the  plaintiffs  where  they  are 
executors  and  trustees  appointed  under  the  will  in  regard  to  the 
investments  which  they  hold  or  the  management  of  the  estate  since 
the  death  of  the  testator.  Brown  v.  Brown,  203  App.  Div.  658, 196 
N.  Y.  Supp.  808. 

A  Supreme  Court  action  brought  by  the  executors  of  F.  against 
the  administratrix  with  the  will  annexed  of  W.  and  others  for  the 
construction  of  the  last  will  of  W.  and  for  the  determination  of 
the  rights  and  interests  thereunder  of  all  the  parties  to  the  action, 
was  commenced  in  Essex  county,  where  the  will  was  admitted  to 
probate,  by  the  service  of  the  summons  alone  upon  certain  of  the 
defendants.  From  the  complaint  in  an  action  subsequently 
brought  in  New  York  county  by  the  administratrix  with  the  will 
annexed  of  W.  and  from  the  affidavits  presented  upon  the  present 
motion  made  in  said  action  for  an  order  directed  to  and  requiring 
certain  of  the  defendants  to  show  cause  why  all  proceedings  on 
their  part  as  plaintiffs  in  the  other  action  should  not  be  perpetually 
stayed,  or,  in  the  alternative,  why  both  actions  should  not  be  con- 
solidated, it  appeared  that  the  action  last  brought  would  involve 
a  construction  of  the  same  will  which  the  plaintiffs  in  the  other 
action  seek  to  have  construed  therein.  It  also  appeared  that  all  of 
the  parties  to  the  Essex  county  action  are  parties  to  the  New  York 
county  action,  but  the  latter  includes  some  parties  not  named  in 
the  former.  Held,  that  both  actions  being  directed  to  the  same 
end,  due  regard  for  the  court  in  Essex  county,  which  first  acquired 
jurisdiction,  required  a  denial  of  the  motion  in  toto.  Peaslee  v. 
Miller,  119  Misc.  452,  197  N.  Y.  Supp.  134. 


DISCHARGE  OF  ANCIENT  MORTGAGES. 

An  action,  under  section  340  of  the  Real  Property  Law,  to  have 
an  ancient  mortgage  discharged  of  record,  may  be  maintained 
where  it  appears  that  the  mortgage  in  question  was  given  in  1898 
to  a  corporation  owned  by  the  father  of  the  petitioners ;  that  there- 
after the  mother  of  the  petitioners  acquired  the  title  to  the  prop- 
erty and  the  petitioners'  father  transferred  his  interest  in  the 
corporation  to  the  mother ;  that  both  mother  and  father  are  dead 
and  on  the  settlement  of  their  estates  no  stock  of  the  corporation 
was  listed  as  belonging  to  either ;  that  no  interest  or  principal  has 
been  paid  on  the  mortgage ;  that  no  franchise  taxes  have  been  paid 
since  1899  on  the  corporate  franchise ;  that  no  certificate  of  incor- 
poration or  duplicate  certificate  has  ever  been  filed  in  New  York 
county,  where  the  property  is  located;  and  that  the  property  in 
question  came  to  the  petitioners  by  descent.  Under  the  allegations 
of  the  petition  the  petitioners  are  persons  having  an  interest  in  the 
lands  described  in  the  mortgage  and  the  mortgage  is  one  which, 
from  lapse  of  time,  is  presumed  to  have  been  paid,  and  it  suffi- 
ciently appears  that  the  corporation  has  ceased  to  exist  and  do 
business  as  such  for  more  than  five  years.  It  is  not  necessary  to 
allege  or  show  that  the  corporation  has  been  dissolved  by  formal 
process,  for  all  that  the  statute  requires  is  that  the  corporation 
shall  have  ceased  to  do  business  as  such  five  years  prior  to  the 
filing  of  the  petition.  Matter  of  Bryan,  210  App.  Div.  93,  205 
N.  Y.  Supp.  564. 

A  mortgagor  or  one  interested  in  mortgaged  premises  cannot 
maintain  a  proceeding,  under  section  333  of  the  Real  Property 
Law,  to  procure  the  discharge  of  a  mortgage,  except  under  the 
special  conditions  outlined  in  that  section,  which  are  that  the  pay- 
ment of  the  entire  balance  due  upon  a  mortgage  is  presently 
tendered,  together  with  a  proper  satisfaction  piece  for  execution 
and  a  lawful  fee  for  its  acknowledgment,  and  that  a  satisfaction 
of  the  mortgage  is  then  demanded  and  refused.  Accordingly,  a 
petitioner  who  contends  that  a  mortgage  executed  by  a  prior  owner 
was  fully  paid  two  and  one-half  years  before  a  demand  was  made 
on  the  mortgagee  to  execute  a  satisfaction  piece,  cannot  maintain 
a  proceeding  under  section  333  of  the  Real  Property  Law.  Matter 
of  Katsowits,  214  App.  Div.  429,  212  N.  Y.  Supp.  336. 
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DISSOLUTION  OP  CORPORATIONS. 

See  COEPOBATIONS. 

DIVORCE. 

See  Matrimonial  Actions. 
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B.  Elements  of  right. 
D.  Inchoate  dower. 
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ARTICLE  I. 
Origin  and  nature  of  dower. 


ARTICLE  II. 
Lands  subject  to  dower. 

A.  Real  Property  Law,  §  190.    Dower. 
C.  Seizin. 

H.  Mortgaged  lands. 

ARTICLE  III. 
Bar  of  dower. 

B.  Release  of  dowress. 
G.  Divorce. 

1-a.  Real   property   Law,    §    196-a.     When    dower    barred    by    dissolution   of 
marriage. 

5.  Misconduct  without  divorce. 

6.  Foreign  divorce. 

7.  Dissolution  of  marriage  on  ground  of  absence. 
I.    Devise  in  lieu  of  dower. 

2.  Real  Property  Law,  §  201.    When  deemed  to  have  elected. 

ARTICLE  IV. 
Right  of  widow  to  quarantine  or  crops. 

ARTICLE  V. 
Action  to  recover  dower. 

ARTICLE  I. 

ORIGIN  AND  NATURE  OF  DOWER. 

B.  Elements  of  right. 

The  plaintiff  was  not  the  wife  of  the  decedent  in  this  state,  so  as 
to  entitle  her  to  dower  in  real  estate  owned  by  him,  where  it 
appears  that  she,  a  resident  of  this  state,  went  to  Pennsylvania  for 
the  sole  purpose  of  securing  a  judgment  of  divorce  from  her  first 
husband;  that  she  secured  a  divorce  in  Pennsylvania  courts  on 
the  ground  of  abandonment  without  personal  service  of  process 
upon  her  first  husband,  who  resided  in  this  state ;  that  thereafter 
the  decedent  went  to  Pennsylvania  and  during  the  lifetime  of  the 
plaintiff's  first  husband  entered  into  a  ceremonial  marriage  with 
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the  plaintiff  with  full  knowledge  of  the  facts  relating  to  the  plain- 
tiff's divorce,  and  that  the  plaintiff  and  the  decedent  returned  to 
this  state  and  continued  to  reside  here  until  the  decedent's  death. 
Bell  V.  Kittle,  204  App.  Div.  235,  197  N.  Y.  Supp.  674,  affirmed  237 
N.  Y.  519. 

D.  Inchoate  dower. 

A  wife's  inchoate  right  of  dower  in  the  real  estate  of  her  hus- 
band cannot  be  reached  in  a  judgment  creditor's  action.  Crawford 
v_.  Woods,  117  Misc.  150,  191  N.  Y.  Supp.  786,  affirmed  203  App. 
Div.  862,  196  N.  Y.  Supp.  922. 

The  right  of  dower  is  perhaps  the  most  highly  and  widely  cher- 
ished property  right  resulting  from  marriage,  and  one  which  the 
courts  have  been  alert  to  protect  from  fraudulent  destruction. 
The  protective  attitude  extends  to  an  inchoate  right  of  dower 
equally  with  a  perfected  one.  Byrnes  v.  Owen,  243  N.  Y.  211, 
modifying  213  App.  Div.  352,  210  N.  Y.  Supp.  510. 

Inchoate  dower  has  value  of  suJSficient  interest  so  that  the  wife 
may  maintain  an  action  in  her  husband's  lifetime  to  set  aside  a 
conveyance  made  in  fraud  of  her  dower.  MelenJcy  v.  Melen,  198 
App.  Div.  66, 189  N.  Y.  Supp.  798,  reversed  233  N.  Y.  19^ 

A  complaint  states  a  cause  of  action  which  alleges  that  the 
defendant  husband,  for  the  purpose  of  accomplishing  his  plan  to 
deprive  his  wife  of  her  dower  right,  procured  her  to  execute  a 
small  mortgage  on  premises  worth  much  more  than  the  amount  of 
the  incumbrance ;  that  subsequently,  and  for  the  purpose  of  accom- 
plishing his  unlawful  purpose,  he  refused,  although  able  to  do  so,, 
to  pay  the  indebtedness  secured  by  such  mortgage  and  for  which 
he  was  directly  and  primarily  liable,  actively  urged  and  procured 
the  mortgage  to  be  foreclosed,  and  on  the  sale  with  money  supplied 
by  him  procured  one  of  the  defendants,  as  his  agent  and  attorney, 
to  bid  off  the  premises,  which  were  subsequently  transferred  with- 
out consideration  to  his  sister,  who  now  holds  the  title.  Byrnes 
V.  Owen,  243  N.  Y.  211,  modifying  213  App.  Div.  352,  210  N.  Y. 
Supp.  510. 

Where  a  husband  in  a  deed  purporting  to  convey  real  property 
"free  and  clear"  described  himself  as  unmarried,  the  plaintiff, 
who  was  his  wife  at  the  time  of  the  conveyance,  is  entitled  to  a 
judgment  declaring  said  transfer  and  subsequent  transfers  of  the 
property  void  in  so  far  as  her  dower  interest  therein  is  affected. 
Miller  v.  Miller,  120  Misc.  100, 198  N.  Y.  Supp.  454. 

The  courts  will  aid  a  wife  in  obtaining  an  inchoate  right  of  dower 
19 
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when  the  vesting  of  the  legal  estate  in  her  husband  has  been  pre- 
vented by  fraud  practiced  by  some  one  to  her  detriment.  Actual 
seizin  in  fact  in  the  husband  has  not  been  deemed  necessary  by  the 
courts  in  granting  relief.  Melenky  v.  Melen,  198  App.  Div.  66, 189 
N.  y.  Supp.  798,  reversed  233  N.  Y.  19. 

A  wife  cannot  maintain  an  action  during  the  life  of  her  husband 
to  establish  her  inchoate  right  of  dower  where  the  husband  con- 
veyed, before  marriage,  land  to  his  son  upon  the  oral  promise  of 
the  son  that  he  would  reconvey,  but  the  son,  after  the  marriage, 
conveyed  a  life  estate  only  to  the  husband.  Melenky  v.  Melen,  233 
N.  Y.  19,  reversing  198  App.  Div.  66, 189  N.  Y.  Supp.  798. 

A  wife  cannot  convey  or  assign  her  inchoate  right  of  dower. 
When  she  joins  with  her  husband  she  merely  releases  a  contingent 
future  right  which  operates  against  her  solely  by  way  of  an 
estoppel.  She  cannot  execute  any  valid  release  of  her  dower  in 
the  real  estate  of  her  husband  in  any  other  way  than  by  joining 
with  him  in  a  conveyance  to  a  third  person.  During  the  life  of  her 
husband  the  right  is  a  mere  expectancy  or  possibility.  Crawford 
V.  Woods,  117  Misc.  150,  191  N.  Y.  Supp.  786,  aflBrmed  203  App. 
Div.  862, 196  N.  Y.  Supp.  922. 

ARTICLE  II. 
LANDS  SUBJECT  TO  DOWER. 

A.  Real  Property  Law,  §  190.    Dower. 

When  the  parties  intermarried  prior  to  the  first  day  of  September,  nineteen  hundred 
and  thirty,  a  widow  shall  be  endowed  of  the  third  part  of  all  the  lands  whereof  her 
husband  was  prior  to  the  first  day  of  September,  nineteen  hundred  and  thirty,  seized 
of  an  estate  of  inheritance,  at  any  time  during  the  marriage.  Except  as  hereinbefore 
provided,  after  the  thirty-fiist  day  of  August,  nineteen  hundred  and  thirty,  no  inchoate 
right  of  dower  shall  be  possessed  by  a  wife  during  coverture,  and  no  widow  shall  be 
endowed,  in  any  lands  whereof  her  husband  became  seized  of  an  estate  of  inheritance. 
(Amended  by  Chapter  229,  Laws  of  1929.) 

C.  Seizin. 

Under  section  190  of  the  Real  Property  Law  an  actual  seizin  of 
a  husband  is  an  indispensable  prerequisite  to  dower,  either 
inchoate  or  consummate.  Gahler  v.  Gabler,  118  Misc.  534,  193 
N.  Y.  Supp.  500. 

H.  Mortgaged  lands. 

The  plaintiff  cannot  compel  the  reconveyance  to  her  husband  of 
land  mortgaged  by  her  husband  and  herself  before  she  procured 
a  decree  of  separation,  which  land  was  subsequently  sold  in  mort- 
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gage  foreclosure  proceedings,  on  the  theory  advanced  by  the  plain- 
tiff that  her  husband  fraudulently  permitted  the  mortgage  to  be 
foreclosed  for  the  purpose  of  defeating  plaintiff's  dower  right,  and 
that  the  purchaser  at  the  foreclosure  sale  was  merely  acting  as 
agent  for  plaintiff's  husband,  where  it  appears  that  the  plaintiff 
was  a  party  to  the  foreclosure  action  which  was  brought  about 
twelve  years  before  the  present  action  was  instituted,  and  at  the 
time  this  action  was  brought  the  plaintiff's  husband  did  not  have 
an  estate  of  inheritance  in  the  land,  which  is  essential  to  a  dower 
right  on  the  part  of  the  plaintiff.  The  law  will  not  create  an  estate 
of  inheritance  in  order  to  subject  it  to  the  incident  of  dower. 
Byrnes  v.  Owen,  213  App.  Div.  352,  208  N.  Y.  Supp.  840,  modified 
243  N.  Y.  211. 

ARTICLE  III. 
BAR  OF  DOWEH. 

B.  Release  by  dowress. 

It  is  an  elementary  principle  that  a  wife  may  not  release  to  her 
husband  her  inchoate  right  of  dower.  She  may  enter  into  an  ante- 
nuptial agreement  covering  the  release  of  dower,  but  she  may  not 
release  to  him  directly.  Stohes  v.  Stokes,  119  Misc.  168, 196  N.  Y. 
Supp.  184. 

A  wife  cannot  execute  any  valid  release  of  her  dower  in  the  real 
estate  of  her  husband  in  any  other  way  than  joining  with  him  in 
the  conveyance  to  a  third  person.  Crawford  v.  Woods,  117  Misc. 
150,  191  N.  Y.  Supp.  786,  affirmed  203  App.  Div.  862,  196  N.  Y. 
Supp.  922. 

"Where  the  husband  insists  that  his  wife  join  with  him  in  execut- 
ing a  deed  of  real  estate  to  a  corporation,  the  entire  stock  of  which 
is  owned  or  controlled  by  him,  and  it  appears  that  the  deed  was  a 
mere  subterfuge,  the  wife 's  inchoate  right  of  dower  is  not  thereby 
released  and  she  may  maintain  an  action  to  set  aside  the  deed. 
Stokes  V.  Stokes,  119  Misc.  168, 196  N.  Y.  Supp.  184. 

G.  Divorce. 

1-a.  Real  Property  Law,  §  196-a.    When  dower  barred  by  dissolution 
of  marriage. 

In  case  of  a  dissolution  of  the  marriage  because  of  the  absence  of  the  -wife  for  five 
successive  years,  as  provided  in  section  seven-a  of  the  domestic  relations  law,  she  shall 
not  be  endowed.     (Added  by  CShapter  568,  Laws  of  1925.) 
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5.  Misconduct  without  divorce. 

The  fact  that  the  wife  violated  a  provision  of  a  former  divorce 
prohibiting  her  remarriage  does  not  affect  her  right  to  dower  in 
property  of  her  second  husband.  Sullivan  v.  Sullivan,  239  N.  Y. 
599,  affirming  209  App.  Div.  910,  206  N.  Y.  Supp.  955,  reversing 
122  Misc.  104,  203  N.  Y.  Supp.  140. 

6.  Foreign  divorce. 

Where  the  wife  lived  in  Indiana  before  her  marriage  and  then 
lived  in  New  York  with  her  husband  for  several  years,  when  she 
left  him  under  circumstances  entitling  her  to  a  separation  under 
the  laws  of  this  state  and  returned  to  the  home  of  her  parents  in 
Indiana,  in  which  she  subsequently  procured  a  divorce  on  the 
ground  of  cruel  and  inhuman  treatment,  it  was  held  that  she  could 
maintain  an  action  for  dower  in  the  real  estate  left  by  her  husband. 
Brown  v.  O'Bran,  120  Misc.  550, 199  N.  Y.  Supp.  824. 

A  wife  who  had  obtained  a  divorce  in  a  foreign  state  upon 
grounds  not  recognized  in  this  state  and  without  jurisdiction  over 
him  under  the  laws  of  this  state,  forfeits  dower  in  lands  acquired 
by  him  before  such  decree  of  divorce  was  rendered.  Munroe 
County  Savings  Bank  v.  Yeoman,  119  Misc.  226,  195  N.  Y.  Supp. 
531. 

Where  the  wife  obtains  a  decree  of  divorce  in  a  foreign  state, 
which  is  not  recognized  as  valid  in  this  state,  she  cannot  recover 
dower  in  real  estate  owned  by  the  man  whom  she  subsequently 
married.  Bell  v.  Little,  237  N.  Y.  519,  affirming  204  App.  Div.  235, 
197  N.  Y.  Supp.  674. 

A  woman  who  obtains  a  divorce  in  a  foreign  state  does  not 
thereby  lose  her  dower  interest  in  real  property  owned  by  the 
husband  during  her  marriage.  Sullivan  v.  Sullivan,  239  N.  Y.  599, 
affirming  209  App.  Div.  910,  205  N.  Y.  Supp.  955,  reversing  122 
Misc.  104,  203  N.  Y.  Supp.  140. 

7.  Dissolution  of  marriage  on  ground  of  absence. 

Prior  to  the  enactment  of  section  196a  of  the  Real  Property  Law 
it  was  held  that  the  dissolution  of  a  marriage  in  proceedings  main- 
tained by  the  husband  under  section  7a  of  the  Domestic  Relations 
Law  did  not  bar  the  wife's  inchoate  right  of  dower.  Buchert  v. 
Lasher,  209  App,  Div.  672,  205  N.  Y.  Supp.  552,  affirmed  240  N,  Y. 
578. 
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I.  Devise  in  lieu  of  dower. 
2.  Real  Property  Law,  §  201.    When  deemed  to  have  elected. 

Where  a  woman  is  entitled  to  an  election,  as  prescribed  in  either  of  the  last  two 
sections,  she  is  deemed  to  have  elected  to  take  the  jointure,  devise  or  pecuniary  pro- 
vision, unless  within  six  months  after  the  death  of  her  husband  she  enters  upon  the 
lands  assigned  to  her  for  her  dower,  or  commences  an  action  for  her  dower.  But, 
during  such  period  of  six  months  after  the  death  of  her  said  husband,  her  time  to  make 
Buch  election  may  be  enlarged  by  the  order  of  any  court  competent  to  pass  on  the 
accounts  of  executors,  administrators  or  testamentary  trustees,  or  to  admeasure  dower, 
on  an  afidavit  showing  the  pendency  of  a  proceeding  to  contest  the  probate  of  the 
will  containing  such  jointure,  devise  or  pecuniary  provision,  or  of  an  action  to  construe 
or  set  aside  such  will,  or  that  the  amount  of  claims  against  the  estate  of  the  testator 
can  not  be  ascertained  within  the  period  so  limited,  or  other  reasonable  cause,  and  on 
notice  given  to  such  persons,  and  in  such  manner,  as  such  court  may  direct.  Such 
order  shall  be  indexed  and  recorded  in  the  same  manner  as  a  notice  of  pendency  of 
action  in  the  office  of  the  clerk  of  each  county  wherein  the  real  property  or  a  portion 
thereof  affected  thereby  is  situated.     (Amended  by  Chapter  229,  Laws  of  1929.) 

When  dower  is  inconsistent  with  the  will,  the  widow  must 
renounce  all  the  provisions  of  the  will  in  order  to  elect  to  take 
dower.  Matter  of  Simonson,  198  App.  Div.  602,  190  N.  Y.  Supp. 
771,  affirmed  235  N.  Y.  564. 

Dower  is  never  excluded  by  a  provision  in  a  will  for  a  wife 
except  by  express  words  or  by  necessary  implication.  Loria,  Inc. 
V.  Stanton  Co.,  115  Misc.  640,  190  N.  Y.  Supp.  131,  reversed  201 
App.  Div.  228, 194  N.  Y.  Supp.  270;  Matter  of  Sohel,  117  Misc.  508, 
191  N.  Y.  Supp.  676. 

If  there  is  no  language  in  the  will  which  by  expression  or  impli- 
cation requires  the  widow  to  elect  between  her  dower  and  the  pro- 
visions in  the  will  for  her  benefit,  she  is  entitled  to  both.  Matter 
of  Hollmann,  125  Misc.  790,  211  N.  Y.  Supp.  173. 

Dower  is  not  excluded  except  by  express  terms  of  the  will,  but  if 
the  allowance  of  the  dower  to  the  widow  in  addition  to  the  bequest 
to  her  will  destroy  the  scheme  of  the  will,  the  provisions  of  the  will 
are  inconsistent  with  her  dower  and  she  is  put  to  her  election. 
Matter  of  Sol  el,  117  Misc.  508, 191  N.  Y.  Supp.  676. 

The  settled  rule  of  law  as  to  election  of  dower  is  that  dower  is 
favored  in  the  law,  and  the  widow  is  entitled  to  both  her  dower  and 
the  provisions  for  her  in  the  will  unless  the  will  expressly  states 
that  they  are  in  lieu  of  dower,  or  the  provisions  are  so  clearly 
incompatible  with  the  right  of  dower  as  to  compel  the  conclusion 
that  the  testator  intended  that  she  should  elect,  but  where  there  is 
room  for  reasonable  doubt  as  to  the  testator 's  intention,  the  widow 
takes  both  dower  and  the  provisions  made  for  her  in  the  will. 
Weeks  v.  Guerin,  121  Misc.  131,  200  N.  Y.  Supp.  387. 
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Where  the  provisions  in  the  will  in  favor  of  the  wife  were 
intended  in  lieu  of  dower,  she  is  privileged  to  make  an  election,  but 
she  is  not  entitled  to  both.  She  is  deemed  to  have  elected  unless 
within  one  year  after  the  death  of  her  husband  she  enters  upon  the 
lands  assigned  to  her  for  dower  or  commences  an  action  for  dower, 
and  such  time  may,  under  certain  circumstances,  be  enlarged.  If 
she  does  not  have  lands  assigned  to  her  for  her  dower  and  does  not 
enter  upon  the  same  and  does  not  commence  an  action  for  her 
dower,  she  is  deemed  to  have  accepted  the  provisions  in  the  will. 
Matter  of  Walsh,  126  Misc.  479,  214  N.  Y.  Supp.  167. 

Where  the  widow  is  given  a  life  estate  in  all  of  the  testator's 
property,  but  no  trust  is  created  and  there  is  no  express  direction 
that  the  gift  to  the  widow  was  in  lieu  of  dower,  her  dower  is  not 
inconsistent  with  the  testamentary  provisions  for  her  benefit  and 
she  is  not  required  to  elect  between  dower  and  the  provisions  of 
the  wUl.    Matter  of  Moeller,  117  Misc.  803, 191  N.  Y.  Supp.  687. 

Where  a  bequest  of  the  income  of  two-thirds  of  the  residuary 
estate  for  the  benefit  of  testator's  widow  is  declared  to  be  in  lieu 
of  dower  and  the  only  change  with  respect  to  her,  made  by  a  codicil 
by  which  testator  ratified  and  confirmed  his  will  in  every  respect, 
so  far  as  any  part  thereof  was  inconsistent  with  the  codicil,  was  to 
add  a  further  limitation  to  the  widow's  right  to  receive  income,  by 
providing  that  the  same  should  be  paid  to  her  so  long  as  she 
remained  a  widow  of  the  testator,  there  is  nothing  inconsistent 
between  the  will  and  codicil  with  respect  to  dower.  Matter  of 
Valentine,  115  Misc.  574,  190  N.  Y.  Supp.  155,  affirmed  206  App. 
Div.  604, 198  N.  Y.  Supp.  954. 

The  creation  of  a  trust  for  the  benefit  of  the  wife  of  the  testator 
in  both  the  real  and  personal  property  after  a  specific  devise  to  the 
wife,  indicates  an  intention  that  the  provisions  for  the  wife  are  to 
be  in  lieu  of  dower.  Matter  of  Lakner,  125  Misc.  654,  211  N.  Y. 
Supp.  174. 

Where  it  is  the  intention  of  a  will  to  vest  title  in  the  executors 
and  trustees  of  the  entire  estate  and  to  give  dower  to  the  widow 
from  the  decedent's  real  estate  would  necessarily  upset  the  scheme 
of  the  will  and  would  keep  from  the  hands  of  the  trustees  a  portion 
of  the  property,  she  will  not  be  allowed  dower  in  addition  to  the 
income  from  the  estate.  And  especially  is  this  true  where  she  has 
received  an  income  from  a  trust  fund  for  a  number  of  years  with- 
out making  any  claim  of  dower  right  to  the  real  estate.  Loria,  Inc. 
V.  Stanton  Co.,  115  Misc.  640,  190  N.  Y.  Supp.  131,  reversed  201 
App.  Div.  228,  194  N.  Y.  Supp.  270. 
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A  clause  in  a  will  giving  to  the  widow  of  the  testator  "a  sum 
equal  to  her  dower  right  in  both  real  and  personal  estate,"  is  incon- 
sistent with  dower.  Matter  of  White,  219  App,  Div.  502,  220  N.  Y. 
Supp.  575,  affirmed  245  N.  Y.  587. 

When,  in  an  action  for  specific  performance,  it  appears  that  the 
title  offered  is  doubtful  on  account  of  a  possible  outstanding  dower 
interest,  and  the  widow  is  not  a  party  to  the  action  so  that  a 
determination  that  a  bequest  to  her  is  in  lieu  of  dower  would  not 
be  binding  on  her,  the  purchaser  will  not  be  required  to  take  the 
title.  Loria,  Inc.  v.  Stanton  Co.,  201  App.  Div.  228,  194  N.  Y. 
Supp.  270,  reversing  115  Misc.  640, 190  N.  Y.  Supp.  131. 

The  decedent  entered  into  an  antenuptial  agreement  which  pro- 
vided that  his  wife  should  have  $5,000  out  of  his  estate  at  his  death 
and  no  dower  or  other  interest  therein.  In  a  codicil  to  his  will 
he  provided  as  follows : 

"The  foregoing  provisions  of  this  my  will  made  for  my  wife 
Frances  F.  Simonson  are  so  made  to  her  in  addition  to  the  five 
thousand  dollars  which  by  an  antenuptial  agreement  that  I  have 
entered  into  with  her,  dated  June  16,  1902,  I  agreed  to  give  her 
in  lieu  of  dower  in  my  estate,  otherwise  said  provision  made  in 
this  my  will  to  my  said  wife  shall  be  taken  by  her  in  lieu  of  all 
dower  in  my  estate."  After  the  testator's  death  the  widow  received 
the  $5,000  and  claimed  dower  in  certain  real  estate.  Held,  that 
the  codicil  did  not  release  the  widow  from  her  antenuptial  agree- 
ment not  to  claim  dower;  but,  if  it  did  so  release  her,  its  effect 
at  the  most  was  to  give  her  an  election  to  accept  the  provisions 
of  the  will  in  her  favor  or  reject  them  and  take  her  dower,  and 
that  meant  that  if  she  took  the  $5,000  as  given  by  the  will,  she 
would  have  to  give  up  her  dower,  and,  therefore,  having  accepted 
the  $5,000  she  was  not  entitled  to  any  dower  in  the  decedent's 
estate.  Matter  of  Simonson,  198  App.  Div.  602,  190  N.  Y.  Supp. 
771,  affirmed  235  N.  Y.  564. 

Where  the  wife  had  procured  a  divorce  in  another  state  from 
her  husband  and  his  will  gave  her  a  bequest  of  ten  dollars  in 
lieu  of  dower  but  providing  that  such  sum  should  revert  to  the 
residue  of  the  estate  if  she  contested  the  will,  and  she  interposed 
objections  to  the  probate  of  the  will  which  she  later  withdrew, 
it  was  held  that  she  did  not  lose  her  right  to  dower,  although  she 
did  not  commence  her  action  therefor  within  one  year.  Brown  v. 
O'Bran,  120  Misc.  550,  199  N.  Y.  Supp.  824. 

A  will  giving  the  widow  the  business  he  was  conducting  together 
with  the  equipment  thereof,  and  the  income  during  her  life  of 
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one-third  of  his  real  and  personal  property,  does  not  require  an 
election  between  dower  and  the  will.  Matter  of  Ellinger,  120  Misc. 
276,  198  N.  Y.  Supp.  187. 

A  power  given  by  the  will  to  the  widow  and  the  testator 's  daugh- 
ters to  sell,  mortgage  or  lease  the  real  estate  or  change  the  form 
of  any  investment,  whether  of  real  or  personal  property,  is  not 
inconsistent  with  the  widow's  right  of  dower.  Matter  of  Wetmore, 
119  Misc.  771,  197  N.  Y.  Supp.  508,  affirmed  206  App.  Div.  614, 
198  N.  Y.  Supp.  956,  affirmed  237  N.  Y.  529. 

A  devisee  of  real  property  should  be  paid  the  amount  of  a  be- 
quest to  the  widow  in  lieu  of  dower,  where  the  widow  does  not 
accept  the  bequest  and  the  real  property  thereby  becomes  charged 
with  the  dower.  Matter  of  Farley,  123  Misc.  564,  206  N.  Y.  Supp. 
29. 

An  action  by  a  wife  to  admeasure  dower  in  land  quitclaimed 
by  the  husband,  which  action  is  settled  by  a  compromise  and  pay- 
ment by  the  grantee,  constitutes  an  election,  by  the  wife,  under 
section  201  of  the  Real  Property  Law,  to  take  her  dower  instead 
of  a  devise  in  the  husband's  will  in  lieu  of  dower.  A  contention 
by  the  wife  that  the  rule  stated  does  not  apply  where  the  property 
is  quitclaimed,  although  it  does  apply  where  the  property  is  sold 
by  warranty  deed,  is  without  merit.  Matter  of  Junge,  125  Misc. 
707,  212  N.  Y.  Supp.  119. 

An  order,  on  an  application  made  by  a  committee  of  a  widow 
for  permission  to  release  her  dower  right  in  certain  real  property 
of  the  husband,  in  which  no  request  is  made  for  an  election  by 
the  Supreme  Court,  does  not  constitute  an  election  on  behalf  of 
the  widow  to  take  her  dower  right  instead  of  the  devise  in  the 
will  in  lieu  of  dower,  although  the  order  directs  that  the  com- 
mittee retain  the  balance  of  the  proceeds  realized  from  the  release 
of  the  dower.  Matter  of  Stevens,  125  Misc.  712,  212  N.  Y.  Supp. 
123. 

The  Supreme  Court  in  the  exercise  of  its  equitable  powers  over 
estates  of  incompetents  has  the  power,  where  property  is  devised 
to  a  widow  in  lieu  of  dower  and  she  is  incompetent,  to  make  such 
election  on  her  behalf  as  upon  careful  inquiry  it  appears  that  she 
would  have  made  if  sane.  Matter  of  Brown,  212  App.  Div.  677, 
209  N.  Y.  Supp.  288,  affirmed  240  N.  Y.  646 ;  Matter  of  Stevens, 
125  Misc.  712,  212  N.  Y.  Supp.  123. 

A  widow  is  not  barred  from  claiming  a  specific  bequest  in  the 
will  of  her  husband  which  provided  that  the  bequest  was  in  lieu 
of  all  dower  and  all  claims  that  the  wife  might  have  against  the 
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estate,  by  the  fact  that  she  claimed  the  life  insurance  on  the  life 
of  the  testator,  and  succeeded  in  her  contention  that  the  attempted 
substitution  of  the  testator's  estate  as  beneficiary  in  her  place  was 
ineffectual,  for  the  claim  to  the  insurance  did  not  constitute  a 
claim  against  the  estate  as  that  term  is  used  in  the  conditional 
part  of  the  bequest.  Matter  of  Kiekebusch,  213  App.  Div.  784, 
210  N.  Y.  Supp.  639. 

ARTICLE  IV. 
RIGHT  OF  WIDOW  TO  QUARANTINE  OR  CROPS. 

(No  new  material  under  this  article.) 

ARTICLE  V. 
A,CTI0N  TO  RECOVER  DOWER. 

An  action  for  dower  will  be  dismissed,  where  it  appears  that 
there  was  pending  an  action  to  partition  the  same  property  and 
the  widow  would  be  protected  in  all  her  rights  in  the  partition 
action.    Smith  v.  Lewis,  190  N.  Y.  Supp.  376. 

When  a  sale  of  premises  is  sought,  contingent  remaindermen 
may  have  an  interest  in  the  property  and  may  be  necessary  parties. 
Hess  V.  Hess,  233  N.  Y.  164. 

In  an  action  for  dower  brought  by  the  alleged  common  law  wife 
of  the  decedent,  she  is  incompetent  under  section  347  of  the  Civil 
Practice  Act  to  testify  as  to  the  transactions  with  the  deceased 
constituting  the  common  law  marriage.  Lockwood  v.  Lockwood, 
201  App.  Div.  657,  195  N.  Y.  Supp.  652,  affirmed  236  N.  Y.  504. 

A  motion  in  the  Supreme  Court  by  an  administratrix  for  an 
order  directing  a  county  treasurer  to  pay  over  to  her  a  portion 
of  the  money  deposited  with  him  on  the  sale  of  real  estate  in  an 
action  to  admeasure  the  widow's  dower  must  be  denied  where  she 
does  not  produce  an  order  or  decree  of  the  Surrogate's  Court 
upon  an  application  to  sell  decedent's  real  estate  under  section 
236  et  seq.  of  the  Surrogate's  Court  Act  as  a  basis  for  the  order. 
Farrell  v.  Farrell,  206  App.  Div.  365,  201  N.  Y.  Supp.  238. 

While  at  common  law  dower  having  been  ascertained  and  fixed 
by  final  judgment  the  court  had  no  power  to  alter  such  final  judg- 
ment to  provide  for  the  payment  of  a  reduced  or  increased  amount, 
section  477  of  the  Real  Property  Law  now  permits  a  modification 
of  such  a  judgment.  There  is,  however,  no  intimation  in  the  section 
sufficiently  set  forth  to  warrant  an  application  of  the  principle 
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of  modification  to  accrued  installments  under  an  installment  judg- 
ment, reference  being  made  solely  to  the  sum  to  be  paid.  So,  in 
avoidance  of  any  confusion  in  the  admeasurement  of  dower  no 
construction  will  be  given  applicable  to  past  accruals  under  an 
installment  judgment.  Jones  v.  Funke,  232  App.  Div.  605,  251 
N.  Y.  Supp.  135. 
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ARTICLE  X. 
Damages. 

ARTICLE  XI. 
Judgment. 

ARTICLE  XII. 
Emergency  Housing  Laws. 

ARTICLE  I. 
INTRODUCTORY. 

An  action  to  determine  and  settle  the  title  to  a  strip  of  land 
may  be  within  the  statutory  definition  of  an  action  in  ejectment 
as  defined  by  subdivision  8  of  section  7  of  the  Civil  Practice  Act. 
City  of  Syracuse  v.  Eogan,  234  N.  Y.  457. 

ARTICLE  II. 
PROPERTY  RIGHTS  SUBJECT  TO  ACTION. 

A.  In  general. 

An  incorporeal  hereditament  may  not  be  recovered  in  eject- 
ment, the  proper  remedy  against  one  who  bars  another  from 
possessing  and  exercising  his  incorporeal  rights  being  in  equity, 
and  the  point  is  sufficiently  raised,  in  an  action  of  ejectment,  by 
a  motion  to  dismiss  on  the  ground  that  the  plaintiffs  have  not 
shown  title  to  the  land.  Brooks  v.  Wheeler,  243  N.  Y.  28,  modifying 
214  App.  Div.  147,  212  N.  Y.  Supp.  13. 

ARTICLE  III. 

WHO  MAY  MAINTAIN  ACTION. 

E.  Grantee  of  lands  held  adversely. 
1.  Civil  Practice  Act,  §  994.    Action  by  grantee  of  lands  held  adversely. 

Sucli  an  action  may  be  maintained  by  a  grantee,  his  heir  or  devisee,  in  the  name  of 
the  grantor  or  his  heir,  where  the  conveyance  under  which  he  claims  is  void  because  the 
property  conveyed  was  held  adversely  to  the  grantor.  The  plaintiff  must  be  allowed 
to  prove  the  facts  to  bring  the  case  within  this  section.  In  such  an  action,  a  judgment 
against  the  plaintiff  shall  not  award  costs  to  the  defendant;  but  where  the  defendant 
is  entitled  to  costs  as  of  course,  they  may  be  taxed,  and  the  person  who  maintained  the 
action  in  the  plaintiff's  name  may  be  compelled  to  pay  the  same,  as  prescribed  in 
section  fourteen  hundred  and  eighty-one  of  this  act.  (Amended  by  Chapter  111,  Laws 
of  1923.) 
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J.  Indians. 

Although  section  2  of  the  Indian  Law  prohibits  an  action 
against  a  Seneca  Indian  on  contract,  where  such  Indian  leaves 
the  reservation  and  purchases  real  property  and  enters  into  busi- 
ness thereon,  he  may  be  sued  on  a  debt  contracted  by  him  while 
not  residing  on  the  reservation,  and  a  sale  of  his  real  property 
under  such  judgment  is  valid,  and  he  cannot  after  his  return  to 
the  reservation  maintain  an  action  of  ejectment  to  recover  pos- 
session of  the  real  property  thus  sold.  Plummer  v.  Hubbard,  207 
App.  Div.  29,  201  N.  Y.  Supp.  747,  reversing  116  Misc.  533,  190 
N.  Y.  Supp.  283. 

E.  Landlord. 

A  landlord  may  maintain  an  action  of  ejectment  to  recover 
the  property  where  the  tenant  has  forfeited  the  lease  by  violating 
a  provision  against  subleasing.    Fay  v.  Klots,  199  N.  Y.  Supp.  49. 

Although  there  is  no  right  of  re-entry  expressly  reserved  in  the 
lease,  on  breach  of  the  condition  terminating  the  lease,  it  is  proper 
for  the  lessor  to  bring  an  action  in  ejectment.  Fay  v.  Klots,  199 
N.  Y.  Supp.  49. 

Where  the  lease  contains  an  express  provision  whereby  the 
tenant  waives  the  service  of  any  notice  in  writing  of  intention  to 
re-enter  under  section  998  of  the  Civil  Practice  Act  the  lease 
comes  to  an  end  when  the  landlord  enters  the  premises,  and  the 
landlord  may  not  maintain  an  action  for  rents  accruing  subsequent 
to  the  re-entry.  Bloomberg  v.  F.  G.  W-  Construction  Co.,  Inc., 
144  Misc.  17,  257  N.  Y.  Supp.  657. 

ARTICLE  IV. 

WHAT  PLAINTIFF  MUST  SHOW  TO  RECOVER. 

An  action  of  ejectment  is  not  maintainable  against  one  not  in 
possession  of  the  premises  and  not  claiming  title  thereto.  Raffaeli 
V.  Pomeroy,  233  N.  Y.  513. 

Ejectment  will  lie  against  one  in  peaceable  possession,  but  it 
is  incumbent  on  the  plaintiff  to  show  superior  title  as  well  as  the 
right  to  possession.  The  plaintiff  must  recover  on  the  strength 
of  his  own  title  and  cannot  rely  upon  any  weakness  in  that  of  the 
defendant.   Schick  v.  Wolf,  207  App.  Div.  652,  202  N.  Y.  Supp.  601. 

In  an  action  by  the  state  of  New  York  to  recover  land  under 
the  water  of  the  Hudson  river  and  piers  and  structures  thereon, 
the  defendants  must  prevail  if  they  have  the  right  of  possession. 
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without  more.  The  courts  are  not  concerned  with  the  price  to  be 
paid  for  the  termination  of  the  right.  City  of  New  York  v.  D.  L. 
&  W.  R.  R.  Co.,  237  N.  Y.  398,  affirming  206  App.  Div.  228. 

The  rule  that  a  plaintiff  must  recover  upon  the  strength  of  hia 
own  title  and  not  on  the  weakness  of  his  adversary's  has  its 
proper  application  where  title  is  asserted  against  title ;  but  not  to 
a  case  where  the  defendants,  making  no  claim  of  title,  object  that 
the  plaintiff  has  not  proved  a  perfect  title  against  those  who  might 
claim  adversely.  Brooks  v.  Wheeler,  243  N.  Y.  28,  modifying  214 
App.  Div.  147,  212  N.  Y.  Supp.  13. 

ARTICLE  V. 

PARTY  DEFENDANTS. 

(No  new  material  under  this  article.) 

ARTICLE  VI. 

COMPLAINT. 

There  are  but  two  allegations  that  are  essential  to  a  complaint 
in  ejectment:  First,  that  the  plaintiff  is  seized  in  fee  simple  or 
by  lease  and  entitled  to  the  immediate  possession  of  certain  prop- 
erty; second,  that  the  defendant  is  in  possession  thereof  and 
withholds  the  same  from  the  plaintiff.  Golde  Clothes  Shop  v. 
Loew's  Buffalo  Theatres,  198  N.  Y.  Supp.  457,  affirmed  206  App. 
Div.  730,  199  N.  Y.  Supp.  924. 

A  complaint  is  defective  which  purports  to  show  plaintiff's  title 
to  the  premises  in  question  and  to  describe  those  premises  by 
setting  out  the  complete  chain  of  title.  The  plaintiff  should  allege 
in  concise  language  the  nature  of  his  title  and  a  definite  and  cer- 
tain description  of  the  premises  involved,  but  should  not  place 
upon  the  defendant  the  burden  of  determining  the  description  as 
the  result  of  deductions  and  inferences  from  the  various  facts 
alleged  in  the  claim  of  title.  Crook  v.  Licourt,  216  App.  Div.  237, 
214  N.  Y.  Supp.  774. 

ARTICLE  VII. 

DEFENSES. 

B.  Acquisition  of  title  by  defendant. 

In  an  action  by  the  city  of  New  York,  the  recovery  of  a  judg- 
ment of  registration  of  title  in  the  defendant  under  the  provisions 
of  the  Real  Property  Law,  commonly  known  as  the  "Torrens 
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Law, "  is  a  good  defense  where  it  appears  that  the  court  had  juris- 
diction of  the  proceeding  and  the  parties  and  that  the  city  of 
New  York  was  also  named  as  party  defendant  and  duly  acknowl- 
edged receipt  of  the  notice  of  hearing.  City  of  New  York  v. 
Wright,  122  Misc.  686,  204  N.  Y.  532,  affirmed  214  App.  Div.  775, 
210  N.  Y.  Supp.  833,  affirmed  243  N.  Y.  80. 

E.  Another  action  pending. 

The  pendency  of  another  action  for  the  same  cause,  but  against 
only  one  of  the  defendants,  is  not  a  defense.  To  operate  as  a 
bar,  the  former  action  must  be  between  the  same  parties.  MecMer 
V.  Dehn,  203  App.  Div.  128,  196  N.  Y.  Supp.  460,  affirmed  236 
K  Y.  572. 

F.  Equitable  defense. 

Without  doubt  an  equitable  defense  or  counterclaim  may  be 
alleged  as  a  defense  in  ejectment,  but  such  defense  must  be  prop- 
erly pleaded,  and,  if  affirmative  relief  is  sought,  as  a  counterclaim, 
and  not  simply  as  a  defense.  Courts  of  law  deal  only  with  legal 
titles.  In  order  that  an  equitable  estate  may  be  a  defense  to  an 
action  of  ejectment  it  must  ripen  into  a  legal  title.  Newborn  v. 
Peart,  121  Misc.  221,  200  N.  Y.  Supp.  890. 

The  defendant  does  not  make  out  an  equitable  defense  unless 
upon  the  same  facts,  in  the  days  when  equitable  defenses  were 
unknown  in  actions  of  ejectment,  he  might  have  maintained  a  suit 
in  equity  to  enjoin  the  prosecution  of  the  remedy  at  law.  Golde 
C.  Shop  V.  Loew's  Buffalo  Theatres,  236  N.  Y.  465,  reversing  206 
App.  Div.  790. 

In  an  action  of  ejectment  where  the  plaintiff  derived  his  title 
from  the  defendant  by  a  warranty  deed,  but  the  defendant  claimed 
that  the  deed  was  intended  as  a  mortgage,  but  the  answer  did  not 
ask  to  reform  the  deed  or  redeem  the  land,  it  was  held  that  the 
defendant  did  not  properly  set  up  an  equitable  defense  and  that 
the  verdict  of  the  jury  in  favor  of  the  plaintiff  must  stand.  New- 
horn  V.  Peart,  121  Misc.  221,  200  N.  Y.  Supp.  890. 

Where  a  landowner  has  been  let  into  possession  under  a  warrant 
in  summary  proceedings  and  immediately  tears  down  the  building 
and  on  the  site  thereof  and  other  adjoining  lands  erects  a  building 
of  different  character  at  a  large  cost  and  thereafter  the  order  is 
reversed  and  the  proceedings  dismissed,  an  equitable  defense  to 
an  action  in  ejectment  brought  by  the  tenant,  that  improvements 
have  been  made  at  great  expense  in  reliance  on  a  final  order  and 
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will  do  little  good  to  tlie  tenant  cannot  be  sustained.  The  plaintiff 
does  not  sue  in  equity  and  is  not  asking  for  relief  which  the  court 
is  free  in  its  discretion  to  concede  or  withhold.  Oolde  C.  Shop  v. 
Loew's  Buffalo  Theatres,  236  N.  Y.  465,  reversing  206  App.  Div. 
780. 

Possession  of  real  estate  gained  by  force  or  fraud  against  the 
will  and  consent  of  the  owner,  without  color  of  lawful  authority, 
is  not  a  defense  to  an  action  of  ejectment  brought  by  such  owner, 
although  if  a  tenant  had  entered  peaceably  under  a  contract  with 
a  former  owner,  his  equitable  title  might  have  offered  him  a  de- 
fense.   Schick  V.  Wolf,  207  App.  Div.  652,  202  N.  Y.  Supp.  601. 

In  an  action  of  ejectment  based  on  a  violation  by  a  tenant  of  a 
clause  in  the  lease  against  subletting,  if  the  tenant  wishes  to  have 
the  lease  reformed  by  striking  out  the  subletting  clause  on  the 
ground  that  it  was  put  into  the  lease  by  mistake  and  did  not  repre- 
sent the  agreement  of  the  parties,  he  must  plead  the  facts  by  way 
of  counterclaim,  and  where  he  pleads  the  facts  as  a  "further  de- 
fense and  new  matter"  no  issue  on  the  question  of  reformation  is 
raised,  especially  where  the  plaintiff  does  not  reply.  McCarter  v. 
Davis,  202  App.  Div.  519, 194  N.  Y.  Supp.  688. 

H.  Pleading  of  defendant. 

If  it  is  assumed  upon  the  trial  that  the  answer  raises  an  issue 
of  ownership  and  the  trial  is  conducted  upon  that  assumption,  it 
cannot  be  urged  upon  appeal  that  the  answer  did  not  properly 
raise  the  issue.  Newborn  v.  Peart,  219  App.  Div.  249,  219  N.  Y. 
Supp.  146. 

ARTICLE  VIII. 

ADVERSE  POSSESSION  OF  DEFENDANT. 

A.  Elements  of  adverse  possession,  in  general. 

Eight  arising  out  of  adverse  posession  of  real  property  insofar 
as  they  were  based  upon  or  affected  by  the  period  of  twenty  years 
established  by  sections  34,  35,  36,  37,  41  and  46  of  the  Civil  Prac- 
tice Act  were  materially  affected  by  amendments  to  these  sections 
made  effective  in  1932  except  that  the  amendment  affecting  the 
provisions  of  section  46  became  effective  on  September  1,  1935. 
The  effect  of  all  these  amendments  is  to  convert  the  twenty  yeai" 
period  of  occupancy  into  a  period  of  fifteen  years  and  all  rights 
under  the  principles  of  adverse  possession  are  to  be  construed  in 
the  light  of  these  amendments. 
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Adverse  possession  must  be  exclusive,  under  no  permission  or 
license  or  favor  upon  the  part  of  the  owner;  the  claim  must  be 
under  color  of  independent  title,  exclusive  of  any  right  derived 
from  the  actual  owner.  Hinhley  v.  State  of  New  York,  234  N.  T. 
309,  affirming  202  App.  Div.  570,  195  N.  Y.  Supp.  914. 

Title  to  land  may  be  acquired  by  adverse  possession,  either  by 
an  individual  or  by  the  state  for  the  use  of  the  public.  If  the  state 
has  been  in  actual  possession  and  occupation  of  certain  premises 
for  more  than  40  years,  claiming  to  own  them  under  its  statutes 
and  the  acts  of  its  officers  pursuant  thereto,  and  the  original  entry 
as  well  as  the  continued  possession  thereafter  was  under  the  claim 
of  absolute  title,  the  state  acquires  a  perfect  title.  Burnett  v.  City 
of  Rochester,  124  Misc.  209,  207  N.  Y.  Supp.  232. 

Title  by  adverse  possession  may  be  obtained  against  a  state  or 
town  or  against  individuals  to  any  land  that  is  not  held  by  the  state 
in  trust  for  public  purposes ;  and  such  title  may  be  obtained  pro- 
vided it  matures  before  the  public  has  acquired  title  thereto. 
Hutchinson  Land  Co.,  Inc.  v.  Whitehead  Brothers  Co.,  127  Misc. 
558,  217  N.  Y.  Supp.  413,  affirmed  218  App.  Div.  682,  219  N.  Y. 
Supp.  413. 

Where  a  place  set  apart  for  cemetery  purposes  ceases  to  be  a 
place  of  burial,  or  where  it  has  been  permanently  appropriated  to 
a  use  or  uses  entirely  inconsistent  with  its  purpose  as  a  cemetery, 
or  where  it  has  been  so  neglected  as  to  lose  its  identity  as  such, 
title  by  adverse  possession  can  be  acquired,  and  section  332  of  the 
Town  Law  does  not  preclude  the  assertion  of  such  a  defense. 
Hutchinson  Land  Co.,  Inc.  v.  Whitehead  Brothers  Co.,  127  Misc. 
558,  217  N.  Y.  Supp.  413,  affirmed  218  App.  Div.  682,  219  N.  Y. 
Supp.  413. 

B.  Hostility. 

1.  In  general. 

The  period  of  twenty  years  is  now  reduced  to  a  period  of  fifteen 
years  by  sections  34  and  35  being  amended  to  read  as  follows : 

Civil  Practice  Act,  §  34.    General  limitation;  seizin  within  fifteen  years. 

An  action  to  recover  real  property  or  the  possession  thereof  cannot  be  maintained 
by  a  party  other  than  the  people,  unless  the  plaintiff,  his  ancestor,  predecessor  or 
grantor,  was  seized  or  possessed  of  the  premises  in  question  within  fifteen  years 
before  the  commencement  of  the  action.  In  case  the  one  in  possession  has  occupied 
such  real  property  for  a  period  or  more  than  fourteen  years  but  less  than  nineteen 
years  when  this  act  shall  take  effect,  the  rights  or  claims  of  such  plaintiff  may  be 
asserted  in,  an  action  to  be  brought  within  one  year  after  this  act  shall  take  effect. 

20 
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A  defense  or  counterclaim  founded  upon  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  same,  is  not  effectual  unless  the  person  making  it,  or  under  whose 
title  it  is  made,  or  his  ancestor,  predecessor  or  grantor,  was  seized  or  possessed  of 
the  premises  in  question  within  fifteen  years  before  committing  of  the  act  with  respect 
to  which  it  is  made.  In  case  such  possession  has  continued  more  than  fourteen  years 
but  less  than  nineteen  years  when  this  act  shall  take  effect,  such  defense  or  counter- 
claim cannot  be  asserted  within  one  year  after  this  act  shall  take  effect.  (Amended 
by  Chapter  264,  Laws  of  1932.) 

Civil  Practice  Act,  §  35.    Presumption  of  possession  from  legal  title. 

In  an  action  to  recover  real  property  or  the  possession  thereof,  the  person  who 
establishes  a  legal  title  to  the  premises  is  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law;  and  the  occupation  of  the  premises  by  another  person  is 
deemed  to  have  been  under  and  in  subordination  to  the  legal  title  unless  the  premises 
have  been  held  and  possessed  adversely  to  the  legal  title  for  fifteen  years  before  the 
commencement  of  the  action.  In  case  the  one  in  possession  has  occupied  such  real 
property  for  a  period  of  more  than  fourteen  years  but  less  than  nineteen  years  when 
this  act  shall  take  effect,  the  rights  or  claims  of  the  one  otherwise  claiming  title  to 
such  real  property,  may  be  asserted  in  an  action  to  be  brought  within  one  year  after 
this  act  shall  take  effect.     (Amended  by  Chapter  262,  Laws  of  1932.) 

To  establish  title  by  adverse  possession,  it  must  be  shown  that 
the  person  holding  the  possession  did  so  in  open  hostility  to  the 
rights  of  the  true  owner.  The  presumption  is  that  the  possession 
is  in  subordination  to  the  actual  title.  RinMey  v.  State  of  New 
York,  234  N.  Y.  309,  affirming  202  App.  Div.  570,  195  N.  Y.  Supp. 
914. 

Property  which  is  not  within  the  bounds  of  a  public  street  or 
highway  may  be  acquired  from  a  municipality  by  adverse  posses- 
sion. City  of  New  York  v.  New  York  Cent.  R.  R.  Co.,  198  App. 
Div.  517, 190  N.  Y.  Supp.  777,  affirmed  234  N.  Y.  113. 

Adverse  possession  may  commence  to  run  in  favor  of  a  widow 
and  against  children  of  the  deceased  occupying  the  premises  with 
the  widow.  Kennedy  v.  Smith,  204  App.  Div.  628,  198  N.  Y.  Supp. 
655,  affirmed  237  N.  Y.  516. 

A  riparian  owner  along  the  navigable  part  of  the  Hudson  river 
cannot  acquire  title  by  adverse  possession  to  lands  under  the  water 
by  erecting  a  pier  or  wharf  and  filling  in  for  bulkhead  and  wharf 
purposes  and  erecting  a  building  thereon.  Hinkley  v.  State  of 
New  York,  234  N.  Y.  309,  affirming  202  App.  Div.  570,  195  N.  Y. 
Supp.  914. 

Where  the  entry  upon  land  has  been  by  permission  or  under 
some  right  or  authority  derived  from  the  owner,  adverse  posses- 
sion does  not  commence  until  such  permission  or  authority  has 
been  repudiated  and  renounced  and  the  possessor  thereafter  has 
assumed  the  attitude  of  hostility  to  any  right  in  the  real  owner. 
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HinUey  v.  State  of  New  York,  234  N.  Y.  309,  affirming  202  App. 
Div.  570,  195  N.  Y.  Supp.  914. 

In  order  to  sustain  a  claim  of  title  by  adverse  possession  founded 
on  a  written  instrument,  it  is  not  required  that  the  deed  be  suffi- 
cient to  convey  a  valid  title.  Evans  v.  Lux,  121  Misc.  466,  201 
N.  Y.  Supp.  161. 

One  in  possession  without  title  and  not  claiming  title,  who  offers 
to  purchase  from  the  holder  of  the  title,  thus  recognizing  the  title 
of  the  owner,  cannot  set  up  his  own  possession  as  adverse.  Bissell 
V.  Georger,  122  Misc.  301,  202  N.  Y.  Supp.  533. 

An  offer,  made  by  one  in  possession  having  no  title,  not  having 
title  by  adverse  possession  for  twenty  years,  not  even  claiming 
title,  to  purchase  or  lease  from  the  owner  of  the  record  title,  is  in 
and  of  itself  a  declaration  that  the  one  making  the  offer  is  not 
holding  possession  in  hostility  or  adverse  to  the  owner  and  is  a 
recognition  of  the  true  owner's  title.  Bissell  v.  Georger,  122  Misc. 
301,  202  N.  Y.  Supp.  533. 

A  finding  in  a  special  verdict  that  the  defendant  in  an  ejectment 
action  did  not  hold  adversely  for  more  than  twenty  years  is  sup- 
ported by  the  evidence,  where  it  appears  that  although  the  land 
in  question  was  fenced  by  one  of  the  defendants  within  the  twenty 
years,  said  defendant  by  his  course  of  dealings  admitted  that  he 
did  not  have  title  and  that  it  was  only  within  the  twenty  year 
period  that  he  actually  asserted  title  to  the  land  as  against  the 
plaintiffs.  Arcady  Camps,  Inc.  v.  Berry,  207  App.  Div.  63,  202 
N.  Y.  Supp.  398. 

4.  Landlord  and  tenant. 

An  amendment  to  section  41  of  the  Civil  Practice  Act  effective 
September  1,  1932,  reduced  the  period  of  constructive  possession 
attributed  a  landlord  by  virtue  of  the  possession  by  his  tenant 
from  twenty  years  to  fifteen  by  rewording  that  section  as  follows : 

Where  the  relation  of  landlord  and  tenant  has  existed  between  any  persons  the 
possession  of  the  tenant  is  deemed  the  possession  of  the  landlord  until  the  expiration 
of  fifteen  years  after  the  termination  of  the  tenancy;  or,  where  there  has  been  no 
written  lease,  until  the  expiration  of  fifteen  years  after  the  last  payment  of  rent; 
notwithstanding  that  the  tenant  has  acquired  another  title  or  has  claimed  to  hold 
adversely  to  his  landlord.  But  this  presumption  shall  not  be  made  after  the  periods 
prescribed  in  this  section.  In  case  such  possession  of  the  tenant  has  continued  for  a 
period  of  more  than  fourteen  years  but  less  than  nineteen  years  after  the  termination 
of  the  tenancy  when  this  act  shall  take  effect,  the  rights  or  claims  of  the  landlord 
may  be  asserted  in  an  action  to  be  brought  within  one  year  after  this  act  shall  take 
effect. 
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The  general  rule  is  to  the  effect  that  where  entry  upon  land  has 
been  by  permission  of  the  owner  or  under  some  right  or  authority 
derived  from  him,  adverse  possession  does  not  commence  to  run 
until  the  permission  or  authority  has  been  clearly  repudiated  by 
the  occupants  {Einkley  v.  State  of  New  York,  234  N.  Y.  309; 
Miller  v.  Warren,  94  App.  Div.  192,  affirmed  182  N.  Y.  539 ;  Bradt 
V.  Church,  110  N.  Y.  537),  and  the  presumption  of  continuance  of 
the  original  relation  is  limited  to  a  period  of  fifteen  years  follow- 
ing the  termination  of  the  tenancy,  or  where  there  has  been  no 
written  lease  to  a  period  of  fifteen  years  following  the  last  pay- 
ment of  rent.  (Civil  Practice  Act,  §  41,  as  amended  by  Laws  of 
1932,  Chapter  265.)  Taylor  v.  Goodenough,  240  App.  Div.  459,  270 
N.  Y.  Supp.  278. 

C.  Actual  possession. 

Where  the  only  crops  that  land  will  produce  are  flag  and  marsh 
hay,  the  harvesting  of  such  crops  every  year  constitutes  usual 
cultivation  within  the  meaning  of  section  38  of  the  Civil  Practice 
Act,  and,  if  continued  for  20  years,  will  create  title  by  adverse 
possession.    Evans  v.  Lux,  121  Misc.  466,  201  N.  Y.  Supp.  161. 

E.  Exclusiveness. 

The  period  of  twenty  years  is  now  reduced  to  a  period  of  fifteen 
years  by  section  37  being  amended  to  read  as  follows : 

Civil  Practice  Act,  §  37.    Adverse  possession  under  written  instnuuenti 
or  judgment. 

Where  the  occupant  or  those  under  whom  he  claims  entered  into  the  possession  of 
the  premises  under  claim  of  title,  exclusive  of  any  other  right,  founding  the  claim 
upon  a  written  instrument,  as  being  a  conveyance  of  the  premises  in  question,  or  upon 
the  decree  or  judgment  of  a  competent  court,  and  there  has  been  a  continued  occupa- 
tion and  possession  of  the  premises  included  in  the  instrument,  decree  or  judgment,  or 
of  some  part  thereof  for  fifteen  years,  under  the  same  claim,  the  premises  so  included 
are  deemed  to  have  been  held  adversely;  except  that  where  they  consist  of  a  tract 
divided  into  lots  the  possession  of  one  lot  is  not  deemed  a  possession  of  any  other 
lot.  In  case  the  one  in  possession  has  occupied  such  real  property  for  a  period  of  more 
than  fourteen  years  but  less  than  nineteen  years  when  this  act  shall  take  effect,  the 
rights  or  claims  of  the  one  otherwise  claiming  title  to  such  real  property,  may  be 
asserted  in  an  action  to  be  brought  within  one  year  after  this  act  shall  take  effects 
(Amended  by  Chapter  261,  Laws  of  1932.) 

ARTICLE  IX. 

MATTERS  OF  PRACTICE. 

B.  Expiration  of  plaintiffs  title  before  trial. 

Upon  the  death  of  a  woman  maintaining  an  action  of  ejectment, 
her  husband  may  be  substituted  as  party  plaintiff,  where  he  ac- 
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quires,  through  her  death,  an  estate  by  the  curtesy  in  the  premises. 
Shackleton  v.  Annabel,  210  App.  Div.  492,  206  N.  Y.  Supp.  446. 

Upon  the  death  of  a  non-resident  plaintiff,  the  action  may  be 
revived  in  the  name  of  the  executor  or  residuary  legatees,  where 
the  will  unlawfully  suspends  the  power  of  alienation  as  to  the  real 
property  in  question,  but  does  vest  in  the  executor  a  power  of 
sale.    Motheral  v.  Perchment,  127  Misc.  6,  214  N.  Y.  Supp.  495. 

BB.  Stay  of  proceedings. 

An  action  of  ejectment  by  a  landlord  to  recover  possession  from 
a  tenant,  in  which  an  answer  has  been  interposed,  should  not  be 
restrained  in  an  action  in  the  Supreme  Court  by  the  tenant  against 
the  landlord  to  have  it  adjudged  that  the  landlord  holds  the  title 
to  the  premises  as  trustee  of  the  tenant.  Schenectady  Holding  Go. 
V.  AsMon,  204  App.  Div.  348,  197  N.  Y.  Supp.  476. 

0.  Trial. 

An  action  to  determine  and  settle  the  title  to  a  strip  of  land  may 
be  considered  as  an  action  in  ejectment  so  that  the  defendant  will 
be  entitled  to  a  trial  by  jury.  City  of  Syracuse  v.  Hogan,  234 
N.  Y.  457. 

The  fact  that  the  defendants  are  public  officials  does  not  deprive 
them  from  a  trial  by  jury.  Pauchogue  Land  Corp.  v.  Long  Island 
State  Park  Comm.,  125  Misc.  809,  213  N.  Y.  Supp.  12. 

Where,  in  an  action  involving  a  disputed  boundary  line,  plain- 
tiff seeks  an  injunction  and  brings  the  case  on  for  trial  at  Special 
Term  as  an  equity  cause,  the  action  should  not  be  dismissed,  but 
if  the  complaint  contains  all  the  necessary  allegations  of  an  action 
in  ejectment,  the  case  should  be  sent  to  the  law  side  of  the  court 
so  that  the  defendants  can  have  a  trial  by  jury.  Westergren  v. 
Everett,  218  App.  Div.  172,  218  N.  Y.  Supp.  68. 

H.  Verdict,  report  or  decision. 

A  verdict  that  the  plaintiff  is  the  "owner  of  the  premises  in 
question"  is  sufficient  as  against  the  objection  that  the  verdict 
should  have  added  the  words  "in  fee."  Newborn  v.  Peart,  121 
Misc.  221,  200  N.  Y.  Supp.  890,  reversed  on  other  grounds,  219 
App.  Div.  249,  219  N.  Y.  Supp.  146. 

Where  in  an  action  of  ejectment  each  side  claimed  an  estate  in 
fee,  the  defendant  also  relying  on  the  defense  of  adverse  posses- 
sion, a  verdict  of  the  jury,  that  "the  defendant  is  entitled  to  the 
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land  upon  which  the  house  stands  and  the  plaintiff  is  entitled  to  the 
land  back  of  the  house  along  the  fence,"  is  informal,  but  it  is  not 
fatally  defective.  The  verdict  might  have  been  sent  back  to  the 
jury  so  as  to  have  made  a  more  definite  finding,  but  this  was  not 
indispensable.  McKay  v.  Nichols,  197  App.  Div.  246,  188  N.  Y. 
Supp.  799. 

According  to  the  provisions  of  section  459  of  the  Civil  Practice 
Act  a  jury  may,  in  an  action  to  recover  real  property,  find  a  special 
or  general  verdict.  The  discretion  is  that  of  the  jury  and  not  of 
the  court.  The  court  has  no  power  to  direct  a  general  verdict.  It 
may  direct  judgment  on  a  special  verdict  embracing  the  finding 
of  all  the  necessary  facts.  The  court  may  deny  a  motion  to  set 
aside  one  finding  of  a  special  verdict  and  grant  it  as  to  another 
finding.  Arcady  Camps,  Inc.  v.  Berry,  207  App.  Div.  63,  202 
N.  Y.  Supp.  398. 

I.  New  trial. 

If  a  case  is  submitted  to  the  jury  upon  an  erroneous  theory, 
there  should  be  a  reversal  in  order  that  the  real  issue  may  be 
decided  by  the  jury.  Newborn  v.  Peart,  219  App.  Div.  249,  219 
N.  Y.  Supp.  146. 

ARTICLE  X. 

DAMAGES. 

The  plaintiff  may  be  entitled  to  recover  the  rents,  profits  and 
use  of  real  property  during  the  period  he  is  deprived  of  posses- 
sion.   Reed  v.  BarUey,  123  Misc.  635,  205  N.  Y.  Supp.  803. 

Where  the  owner  of  land  has  a  legal  title  sufficient  to  sustain 
an  action  of  ejectment,  there  can  be  no  recovery  for  improvements 
by  the  occupier  except  by  way  of  set-off  to  damages  for  mesne 
profits.  The  present  legislative  definition  of  the  ancient  technical 
term  "mesne  profits"  is  "the  rents  and  profits,  of  the  value  of 
the  use  and  occupation,  of  the  real  property  recovered."  The 
action  for  mesne  profits  under  the  common  law  was  a  liberal  and 
equitable  one  and  allowed  of  every  kind  of  equitable  defense.  This 
equitable  set-off  was  the  limit  of  recovery  where  the  owner  of  the 
legal  title  sustained  his  action  of  ejectment  at  common  law.  In 
an  equitable  action,  however,  the  rule  was  quite  different.  N.  Y. 
0.  &  W.  R.  Co.  V.  Livingston,  206  App.  Div.  589,  201  N.  Y.  Supp. 
629,  modified  238  N.  Y.  300. 

A  limitation  of  damages  recoverable  to  the  rental  value  of  the 
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lands  as  they  were  before  filled  or  otherwise  improved  is  improper 
and  such  damages  should  be  measured  by  the  rental  value  of  the 
lands  in  the  condition  in  which  they  have  been  during  the  continued 
possession  by  the  wrongdoer  after  judgment  of  ejectment.  People 
V.  Starke-Belknap,  247  N.  Y.  457,  modifying  218  App.  Div.  849,  218 
N.  Y.  Supp.  858. 

1 

ARTICLE  XI. 

JUDGMENT. 

A  judgment  declaring  that  the  defendant  is  entitled  to  such  por- 
tion of  the  land  in  controversy  as  on  which  a  certain  dwelling  house 
stands,  is  sufficient.  McKay  v.  Nichols,  197  App.  Div.  246,  188 
N.  Y.  Supp.  799. 

A  provision  in  a  judgment  in  an  ejectment  action  brought  to 
remove  an  encroachment  of  the  defendant's  building  upon  the 
plaintiff's  land,  providing  that  the  defendant  remove  the  encroach- 
ment within  ninety  days  after  the  personal  service  of  a  certified 
copy  of  the  judgment  upon  him,  is  unauthorized  in  law  and  un- 
necessary and  must  be  stricken  out.  Such  a  judgment  may  be 
enforced  by  execution,  and,  if  it  cannot  be  enforced  by  execution, 
the  defendant  may  be  punished  for  contempt  in  refusing  to  com- 
ply with  the  judgment.  Johnson  v.  Purpura,  208  App.  Div.  505, 
203  N.  Y.  Supp.  581. 

Although  the  plaintiff  is  partly  unsuccessful,  a  partial  recovery 
by  him  may  carry  costs,  although  the  defendant  in  ejectment  may 
be  allowed  costs  on  a  separate  issue.  Although  the  complaint  con- 
tains a  prayer  for  equitable  relief,  if  the  case  is  not  so  treated  and 
is  tried  as  an  action  in  ejectment,  the  defendant  cannot  urge  the 
rules  in  equity  as  to  costs.  McKay  v.  Nichols,  197  App.  Div.  246, 
188  N.  Y.  Supp.  799. 

In  an  action  in  ejectment  by  the  city  of  New  York  to  recover 
premises  occupied  by  a  pier  claimed  by  a  railroad  company,  where 
the  case  is  a  difficult  one  involving  the  examination  of  a  large  num- 
ber of  statistics  and  a  vast  amount  of  documentary  evidence  and 
expert  witnesses  are  required  and  a  great  amount  of  labor  is  per- 
formed by  counsel  in  the  preparation  and  trial  of  the  case,  an  extra 
allowance  of  $2,000  may  be  sustained.  City  of  New  York  v.  D.  L. 
d  W.  R.  R.  Co.,  206  App.  Div.  228,  200  N.  Y.  Supp.  681,  affirmed 
237  N.  Y.  398. 
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ARTICLE  XII. 

EMERGENCY  HOUSING  LAWS. 

A  landlord  is  not  entitled  to  maintain  an  action  in  equity  to 
recover  possession  of  the  premises.  As  the  court  may  not  award 
possession  in  such  an  action,  it  cannot  award  damages  for  the 
withholding  of  possession.  Symonds  v.  Eurlbut,  240  N.  Y.  96, 
reversing  Symonds  v.  Eurlbut,  208  App.  Div.  147,  208  N.  Y. 
Supp.  223. 

In  an  action  to  eject  the  defendant  from  an  apartment  in  the  city 
of  New  York,  in  which  the  complaint  alleges  that  the  defendant  is 
the  widow  of  the  tenant  who,  at  the  time  of  his  death,  was  holding 
the  apartment  as  a  statutory  tenant  by  virtue  of  the  Emergency 
Eent  Laws,  and  in  which  the  defendant  alleges  that  she  is  ready 
and  willing  to  pay  the  rent  of  the  apartment,  and  that  the  lease 
was  entered  into  with  the  express  or  implied  understanding  that 
the  apartment  was  for  the  use  of  the  tenant  and  other  members  of 
his  household,  including  the  defendant,  and  that  the  defendant 
continues  in  possession  as  the  executor  and  also  individually,  with 
the  consent  of  the  executors,  the  plaintiff  is  not  entitled  to  a  judg- 
ment On  the  pleadings,  for  under  the  Emergency  Rent  Laws  the 
widow  of  a  tenant  who,  at  the  time  of  his  death,  was  holding  as  a 
statutory  tenant,  is  entitled  to  continue  to  hold  the  premises  upon 
the  payment  of  the  proper  rental.  Stern  v.  Mautner,  214  App.  Div. 
102,  211  N.  Y.  Supp.  223. 
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ARTICLE  I. 
Statutoiy  provisions  in  new  Election  Law. 

A.  Election  Law,  §  174.     Change  of  registry  where  voter  registered  in  wrong  district. 
AA.  Election  Law,  §  123.     Preservation  of  ballots;  judicial  or  legislative  examination. 

B.  Election  Law,  §  330.     Summary  jurisdiction. 

C.  Election  Law,  §  331.     Proceedings  as  to  registration  and  voting. 

D.  Election  Law,  §  332.     Proceedings  as  to  enrollment. 

E.  Election  Law,  §  333.     Proceedings  for  examination  or  preservation  of  ballots. 

E.  Election  Law,  §  334.    Proceedings  to  compel  filing  of  statements  or  corrected  state- 
ments of  campaign  receipts,  expenditures  and  contributions. 
G.  Election  Law,  §  335.    Procedure. 
H.  Election  Law,  §  336.     Proceedings  to  review  removal  of  member  of  committee. 

ARTICLE  II. 
Investigation  of  ballots. 

ARTICLE  IIL 
Nominations. 

ARTICLE  IV. 
Corrupt  practices. 

ARTICLE  V. 
Registration. 

ARTICLE  VI. 
Emblems. 

ARTICLE  I. 

STATUTORY  PROVISIONS  IN  NEW  ELECTION  LAW. 

A.  Election  Law,  §  174.    Change  of  registry  where  voter  registered  in 

wrong  district. 

If  any  voter  has,  through  no  fault  of  his  own,  been  registered  in  a  wrong  election 
district,  the  board  of  elections,  upon  proper  proof,  and  upon  such  notice  to  the  chair- 
man of  the  county  committees  of  the  several  parties  as  the  board  shall  prescribe,  may 
direct  that  his  name  be  stricken  from  the  register  of  the  district  in  which  he  is  not  a 
qualified  voter,  and  if  he  is  a  qualified  voter  in  an  adjoining  election  district  within 
the  jurisdiction  of  such  board,  may  direct  that  he  be  registered  in  the  election  district 
in  which  he  is  a  qualified  voter.  The  proper  inspectors  of  elections  shall  carry  out  the 
directions  of  the  board.  In  a  county  having  a  single  commissioner  of  elections  or  in 
Which  the  county  clerk  is  the  board  of  elections  such  officer  shall  not  have  power  to 
make  any  such  direction,  but  in  any  such  county,  such  direction  may  be  made  by  the 
supreme  court,  county  court  or  a  justice  or  judge  thereof,  upon  proper  proof.  The 
application  under  this  section  must  be  made  at  least  twelve  days  prior  to  the  election. 
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AA.  Election  Law,  §  123.    Preservation  of  ballots ;  judicial  or  legislative 

examination. 

Except  as  hereinafter  provided,  packages  of  protested,  void  and  wholly  blani  ballots, 
packages  of  unused  ballots  and  all  absentee  voter's  envelopes,  if  any,  opened  or  un- 
opened, shall  be  preserved  inviolate  for  six  months  after  the  election.  Except  as  herein- 
after provided,  boxes  containing  voted  ballots  shall  be  preserved  inviolate  for  four 
months  after  the  election,  or  until  one  month  before  the  next  election  occurring  within 
four  months  after  a  preceding  election  if  such  boxes  are  needed  for  use  at  such  next 
election  and  if  the  officer  or  board  in  charge  of  such  voted  ballots  is  required  by  law 
to  furnish  ballot  boxes  therefor.  Provided,  however,  that  ballot  boxes  and  such 
packages  may  be  opened,  and  their  contents  and  the  absentee  voters'  envelopes  may  be 
examined,  upon  the  order  of  any  court  or  justice  of  competent  jurisdiction.  Boxes 
containing  ballots  voted,  at  a  general  or  special  election,  for  the  office  of  member  of 
the  senate  or  assembly,  packages  of  void,  protested  and  wholly  blank  ballots,  unopened 
absentee  voters'  envelopes  and  the  packages  of  unused  ballots,  in  connection  with  such 
election,  also  may  be  opened,  and  their  contents  and  such  envelopes  also  may  be 
examined,  by  direction  of  a  committee  of  the  senate  or  assembly  to  investigate  and 
report  on  contested  elections  of  members  of  the  legislature.  Unless  otherwise  ordered 
or  directed  by  such  a  court,  justice  or  committee,  such  boxes  shall  be  opened  and  their 
contents  and  such  packages  and  envelopes  shall  be  destroyed,  at  the  expiration  of  the 
period  during  which  they  are  required  by  the  provisions  of  this  section  to  be  preserved, 
except  that  instead  of  being  destroyed,  they  may  be  sold  and  the  proceeds  paid  over  in 
the  manner  provided  with  respect  to  the  sale  of  books,  records  and  papers  pertaining  to 
an  election.     (Amended  (jhapter  20,  Laws  of  1924.) 

B.  Election  Law,  §  330.    Summary  jurisdiction. 

The  supreme  court  is  vested  with  jurisdiction  to  summarily  determine  any  question 
of  law  or  fact  arising  as  to  any  of  the  subjects  set  forth  in  this  section,  which  shall  be 
construed  liberally.  Such  proceedings  may  be  instituted  as  a  matter  of  right  and  the 
supreme  court  shall  make  such  order  as  justice  may  require. 

1.  The  designation  of  any  candidate,  in  a  proceeding  instituted  by  any  candidate 
aggrieved  or  by  a  person  who  shall  have  filed  objections  pursuant  to  section  one  hun- 
dred and  forty-two,  but  a  proceeding  under  this  subdivision  must  be  instituted  vfithin 
ten  days  after  the  last  day  to  file  petitions. 

2.  The  nomination  of  any  candidate,  or  his  election  to  any  party  position,  in  a  pro- 
ceeding instituted  by  any  candidate  aggrieved  or  by  the  chairman  of  any  committee 
as  defined  in  section  two,  or,  in  the  case  of  a  nomination  made  otherwise  than  at  a 
primary  election,  by  a  person  who  shall  have  filed  objections  pursuant  to  §  142;  and 
the  court  may  direct  a  re-assembling  of  any  convention  or  the  holding  of  a  new 
primary  election  where  a  convention  or  primary  election  has  been  characterized  by  such 
frauds  or  irregularities  as  to  render  impossible  a  determination  as  to  who  rightfully 
was  nominated  or  elected,  but  a  proceeding  under  this  subdivision  relating  to  a 
primary  election  must  be  instituted  within  ten  days  of  such  primary  election.  And  in 
any  other  proceeding  under  this  subdivision  the  final  order  at  special  term  must  be 
made  on  or  before  the  twelfth  day  or,  in  the  case  of  a  certificate  of  nomination  of  a 
town  or  village  officer,  the  seventh  day  preceding  the  day  of  election.  (Amended  by 
Chapter  646,  Laws  of  1939.) 

3.  The  form  and  contents  of  official  ballots,  including  ballots  upon  voting  machines, 
and  the  right  to  the  use  of  any  emblem,  color,  party  name  or  name  of  an  independent 
body,  in  a  proceeding  instituted  by  any  candidate  aggrieved  or  by  the  chairman  of 
any  committee  as  defined  in  section  two.     (Amended  by  Chapter  118,  Laws  of  1927.) 

4.  Protested,  wholly  blank  or  void  ballots  shown  upon  the  statement  of  the  canvass 
in  any  election  district  or  districts,  or  any  protested  or  rejected  absentee  voters'  ballots. 
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including  the  original  applications  for  such  absentee  ballots,  for  an  election  district 
or  districts,  in  a  proceeding  instituted  by  any  candidate  or  the  chairman  of  any  com- 
mittee as  defined  in  section  two,  against  the  board  of  canvassers,  if  any,  of  the  returns 
from  such  district,  and  otherwise  against  the  board  of  inspectors  of  election  of  such 
district,  both  of  which  boards  shall  continue  in  office  for  the  purposes  of  this  sub- 
division; and  the  court  or  justice  may  direct  a  recanvass,  or  the  correction  of  any 
error  in  the  canvass,  of  such  ballots,  but  a  proceeding  under  this  subdivision  must  be 
instituted  within  twenty  days  of  the  election.  (Subdivision  amended  by  Chapter  237, 
Iiaws  of  1926.) 

5.  The  canvass  of  returns  by  the  state  or  a  county  or  a  city  board  of  canvassers  or 
by  a  town  board  of  canvassers  or  the  vote  of  a  town  meeting  held  at  the  same  time 
as  a  general  election,  in  a  proceeding  instituted  by  any  voter,  except  that  a  proceeding 
on  account  of  the  failure  of  the  state  board  of  canvassers  to  act  upon  new  returns  of 
a  board  of  canvassers  of  any  county,  made  pursuant  to  the  order  of  court  or  justice, 
may  be  instituted  only  by  a  candidate  aggrieved  or  by  a  voter  in  such  county;  and 
the  court  or  justice  may  direct  a  recanvass  or  the  correction  of  an  error  or  the  per- 
formance of  any  duty  imposed  by  law  on  such  a  state,  county,  city  or  town  board,  but 
a  proceeding  under  this  subdivision  must  be  instituted  within  thirty  days  after  the 
alleged  erroneous  statement  or  determination  was  made,  or  the  time  when  the  board 
should  have  acted  in  the  particulars  as  to  which  it  is  claimed  to  have  failed  to  perform 
it  duty.     (Amended  by  Chapter  363,  Laws  of  1928.) 

6.  The  returns  of  the  canvass  by  inspectors  upon  the  vote  on  any  constitutional 
amendment  or  any  question  submitted  to  the  people  of  the  state,  in  a  proceeding 
instituted  by  the  attorney-general  or  by  the  chairman  of  the  state  committee  of  a  party. 

The  county  judge  within  his  county  also  shall  have  jurisdiction  of  a  proceeding 
under  subdivision  one  of  this  section,  of  a  proceeding  under  subdivision  two  of  this 
section,  except  as  to  a  nomination  or  election  at  a  primary  election  or  a  nomination 
by  a  state  or  judicial  district  convention,  and  of  a  proceeding  under  subdivision  three 
of  this  section.     (Amended  by  Chapter  405,  Laws  of  1924.) 

C.  Election  Law,  §  331.    Proceedings  as  to  registration  and  voting. 

The  supreme  court  or  a  justice  thereof  within  the  judicial  district  or  the  county 
judge  within  his  county,  in  a  proceeding  instituted  by  any  voter  to  whom  registration 
unlawfully  has  been  refused  shall  compel  by  order  the  registration  of  such  voter,  and, 
in  a  proceeding  instituted  by  any  voter  shall,  by  order,  direct  to  be  stricken  from  the 
register  any  name  unlawfully  thereon,  and  to  reconvene  for  such  purposes  on  the 
second  Saturday  before  election  day.  Written  nofice  of  an  application  under  this 
subdivision  must  be  given  to  the  board  of  inspectors,  by  service  thereof  either  on  the 
chairman  or  two  of  the  inspectors,  or,  if  the  application  is  to  compel  the  registration 
of  a  voter  by  a  board  of  central  or  veterans'  absentee  registration,  such  notice  must 
be  given  to  such  board  by  service  thereof  on  each  member  of  such  board.  (Amended 
by  Chapter  272,  Laws  of  1931.) 

2.  Such  court,  justice  or  judge,  in  a  proceeding  instituted  by  any  voter  whose  appli- 
cation to  vote  has  unlawfully  been  denied  by  the  inspectors,  shall  compel  by  order  the 
reception  of  the  vote,  within  the  hours  established  by  law. 

3.  An  affidavit  by  any  officer  or  employee  of  the  board  of  elections  or  any  police 
officer,  sheriff  or  deputy  sheriff,  or  a  special  deputy  attorney-general  appointed  pur- 
suant to  the  executive  law,  that  he  visited  the  premises  claimed  by  the  applicant  as 
his  residence  and  that  he  interrogated  an  inmate,  house-dweller,  keeper,  caretaker, 
owner,  proprietor  or  landlord  thereof  or  therein  as  to  the  applicant's  residence  therein 
or  thereat,  and  that  he  was  informed  by  one  or  more  of  such  persons,  naming  them, 
that  they  knew  the  persons  residing  upon  such  premises  and  that  the  applicant  did  not 
reside  upon  such  premises  thirty  days  before  the  election,  shall  be  presumptive  evidence 
against  the  right  of  the  voter  to  register  from  such  premises. 
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The  Election  Law,  by  express  provision  as  well  as  by  judicial 
interpretation,  has  not  fixed  fatal  finality  to  the  last  day  for  filing 
certificates  of  nominations.  There  may  be  slips  or  errors  or  mis- 
takes which  in  all  reason  and  justice  should  be  corrected  in  order 
that  the  election  may  be  fair  and  the  will  of  all  the  electors  ascer- 
tained. The  Election  Law  should  not  be  so  interpreted  as  to  defeat 
the  very  object  of  its  enactment,  which  was  to  insure  fair  elec- 
tions, an  equal  chance  and  opportunity  for  everyone  to  express  his 
choice  at  the  polls.  It  also  seeks  to  give  the  parties  and  independ- 
ent nominators  equal  facilities  to  present  their  candidates  and 
issues  a  reasonable  length  of  time  before  election  day.  Matter  of 
Lauer  v.  Board  of  Elections,  262  N.  Y.  416. 

Where  the  defective  adjustment  of  machines  resulted  in  mis- 
tabulation  of  votes  and  proof  is  presented  that  a  vote  has  been 
cast  for  a  particular  candidate,  that  vote  must  be  counted  in  favor 
of  the  candidate  even  though  it  has  not  been  properly  registered 
on  the  voting  machine.  The  statute  gives  the  courts  no  power  to 
disfranchise  a  single  voter  and  certainly  no  power  to  disfranchise 
the  voters  of  whole  election  districts.  They  must  determine  from 
the  evidence  presented  the  number  of  votes  cast  for  the  candi- 
dates. They  cannot  act  on  conjecture,  but,  as  in  all  other  matters 
presented  to  them,  they  may  act  on  logical  inferences  based  on 
human  probabilities.    Matter  of  Creedon,  264  N.  Y.  40. 

D.  Election  Law,  §  332.    Proceedings  as  to  enrollment. 

1.  The  supreme  court  or  a  justice  thereof  within  the  judicial  district,  or  the  county 
judge  within  his  county,  in  a  proceeding  instituted  by  a  duly  enrolled  voter  of  a 
party,  at  least  ten  days  before  a  primary  election,  shall  direct  the  enrollment  of  any 
voter  with  such  party  .to  be  cancelled  if  it  appears  either  that  any  material  statement 
in  the  declaration  of  the  voter  upon  which  he  was  enrolled  is  false,  or  that  the  voter 
has  died,  or  that  he  does  not  reside  in  the  election  district. 

2.  The  chairman  of  the  county  committee  of  a  party  with  which  a  voter  is  enrolled 
in  such  county,  may,  upon  a  written  complaint  by  an  enrolled  member  of  such  party 
in  such  county  and  after  a  hearing  held  by  him  or  by  a  sub-committee  appointed  by 
him  upon  at  least  two  days'  notice  to  the  voter,  personally  or  by  mail,  determine  that 
the  voter  is  not  in  sympathy  with  the  principles  of  such  party.  The  supreme  court  or  a 
justice  thereof  within  the  judicial  district,  in  a  proceeding  instituted  by  a  duly  enrolled 
voter  of  the  party  at  least  ten  days  before  a  primary  election,  shall  direct  the  enroll- 
ment of  such  voter  to  be  cancelled  if  it  appears  from  the  proceedings  before  such 
chairman  or  sub-committee,  and  other  proofs  if  any  be  presented,  that  such  deter- 
mination is  just. 

E.  Election  Law,  §  333.    Proceedings  for  examination  or  preservation 

of  ballots. 

The  supreme  court  or  a  justice  thereof  may  direct  the  examination  by  any  candidate 
or  his  agent  of  any  ballot  or  voting  machine  upon  which  his  name  appeared,  and  the 
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preservation  of  any  ballots  in  view  of  a  prospective  contest,  upon  such  conditions  as 
may  be  proper. 

F.  Election  Law,  §  334.    Proceedings  to  compel  filing  of  statements  or 
corrected  statements  of  campaign  receipts,  expenditures  and 

contributions. 

1.  The  supreme  court  or  a  justice  thereof,  in  a  proceeding  instituted  by  any  candi- 
date voted  for  at  the  election  or  primary  or  by  any  five  qualified  voters  may  compel 
by  order,  any  person  required  under  the  provisions  of  this  chapter  to  file  a  statement 
of  receipts,  expenditures  or  contributions  for  campaign  purposes,  who  has  not  filed  any 
such  statement  within  the  time  prescribed  by  this  chapter,  to  file  such  statement  within 
five  days  after  notice  of  the  order. 

2.  The  supreme  court  or  a  justice  thereof,  in  a  proceeding  instituted  by  any  candi- 
date voted  for  at  the  election  or  primary  or  by  any  five  qualified  voters,  may  compel 
by  order  any  person  required  under  the  provisions  of  this  chapter  to  file  a  statement  of 
receipts,  expenditures  or  contributions  for  campaign  purposes,  who  has  filed  a  state- 
ment which  does  not  conform  to  the  requirements  of  this  chapter  in  respect  of  its 
truth,  suflElcieney  in  detail  or  otherwise,  to  file  a  new  or  supplemental  statement  which 
shall  make  the  statement  or  statements  true  and  complete  within  five  days  after  notice 
of  the  order. 

3.  The  supreme  court  or  a  justice  thereof,  in  a  proceeding  instituted  by  any  candidate 
voted  for  at  the  election  or  primary  or  by  any  five  qualified  voters,  may  compel  by  order 
any  person  who  has  failed  to  comply,  or  the  members  of  any  committee  which  has  failed 
to  comply,  with  any  of  the  provisions  of  article  thirteen  to  comply  with  the  provisions 
of  such  article. 

4.  In  every  proceeding  instituted  under  this  section,  except  a  proceeding  to  compel 
the  filing  of  a  statement  by  a  candidate  for  nomination  to  a  public  ofSce  at  a  primary 
election  or  for  election  thereto,  or  by  the  treasurer  of  a  political  committee,  who  has 
failed  to  file  any  statement,  the  petitioner  or  petitioners,  upon  the  institution  of  the 
proceeding  shall  file  with  the  county  clerk  an  undertaking  in  a  sum  to  be  determined  and 
with  sureties  to  be  approved  by  a  justice  of  the  court  or  the  county  judge  of  the 
county  conditioned  to  pay  any  costs  imposed  against  him  or  them.  No  person  shall  be 
excused  from  testifying  or  from  producing  any  books,  papers  or  other  documents  upon 
any  hearing  under  the  provisions  of  this  section  upon  the  ground  that  the  evidence 
may  tend  to  convict  him  of  a  crime,  or  subject  him  to  a  penalty  or  forfeiture;  but  no 
person  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  on  account  of  any 
transaction  or  thing  concerning  which  he  may  so  testify  or  produce  evidence  and  no 
testimony  so  given  or  produced  shall  be  received  against  him  in  any  criminal  proceeding. 

The  examination  and  preservation  of  ballots  given  by  section 
333  of  the  Election  Law  is  given  in  view  of  a  prospective  contest, 
and  it  is  intended,  we  think,  to  permit  a  defeated  candidate  to 
determine  whether  he  has  any  grounds  for  a  contest  and  to  pre- 
pare and  marshal  his  evidence  in  case  he  ascertains  that  he  has 
been  defeated  by  an  incorrect  or  fraudulent  count.  Matter  of 
Friedman,  238  App.  Div.  341,  263  N.  Y.  Supp.  745. 

O.  Election  Law,  §  335.    Procedure. 

A  special  proceeding  under  the  foregoing  provisions  of  this  article  shall  be  heard 
upon  a  verified  petition  and  such  oral  or  written  proof  as  may  be  offered,  and  upon 
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sucli  notice  to  sueh  offloers,  persons  or  eommitteesas  the  court,  justice  or  judge  shall 
direct,  and  shall  be  summarily  determined.  The  proceeding  shall  have  preference  over 
all  other  causes  in  aU  courts. 

H.  Election  Law,  §  336.    Proceedings  to  review  removal  of  member  of 

committee. 

The  action  of  any  committee  in  removing  a  member  thereof  may  be  reviewed  by 
certiorari. 


ARTICLE  II. 

INVESTIGATION  OF  BALLOTS. 

Sections  330  and  335  of  the  Election  Law  of  1922  provide  a 
special  proceeding  to  be  instituted  by  any  candidate  aggrieved 
in  which  the  Supreme  Court  or  any  justice  thereof  within  the 
judicial  district  may  summarily  determine  whether  or  not  as  a 
matter  of  law  ballots  rejected  as  void  and  protested  were  properly 
so  rejected,  and,  if  found  to  be  as  a  matter  of  law  improperly  re- 
jected, to  correct  the  canvass  based  upon  such  illegal  rejection. 
Matter  of  Weinfeld,  203  App.  Div.  778,  198  N.  Y.  Supp.  34,  appeal 
dismissed  234  N.  Y.  625. 

A  proceeding  under  sections  330  and  335  of  the  Election  Law  of 
1922  for  the  examination  of  the  ballots  rejected  as  void  and  pro-- 
tested,  may  be  instituted  by  a  verified  petition  and  may  be  heard 
upon  the  petition  and  such  oral  or  written  proof  as  may  be  offered, 
and  the  petitioner  is  not  required  to  conform  to  the  technical  and 
formal  requirements  necessary  to  obtain  the  ordinary  statutory 
or  common  law  writ  of  mandamus,  as  was  the  case  in  proceedings 
under  section  381  of  the  former  Election  Law.  Matter  of  Wein- 
feld, 203  App.  Div.  778,  198  N.  Y.  Supp.  34,  appeal  dismissed  234 
N.  Y.  625. 

Section  330,  subdivision  4,  of  the  new  Election  Law  did  not 
intend  that  a  candidate  might  move  the  court  to  act  as  a  supervis- 
ing or  appellate  canvasser  of  protested,  void  or  blank  ballots  or  to 
enter  upon  a  judicial  investigation  thereof  in  order  to  ascertain 
what  result  would  ensue.  Matter  of  Weinfeld,  119  Misc.  612,  198 
N,  Y.  Supp.  34,  appeal  dismissed  234  N.  Y.  625. 

Where,  on  an  application  under  subdivision  4  of  section  330  of 
the  new  Election  Law,  a  charge  is  made  that  ballots  were  declared 
void  because  of  being  marked  with  a  figure  1,  which  mark,  how- 
ever, is  averred  did  not  appear  upon  the  ballot  when  first  opened, 
and  such  charge  is  denied  in  the  answering  affidavit  of  an  inspector 
of  election,  the  court  under  section  335  will  grant  the  order  asked, 
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for  the  purpose  of  determining  whether  the  marking  was  done 
before  or  after  the  ballot  was  opened.  Matter  of  Weinfeld,  119 
Misc.  612,  198  N.  Y.  Supp.  34,  appeal  dismissed  234  N.  Y.  625. 

The  power  given  to  the  courts  by  section  330  of  the  Election 
Law  to  determine  any  question  arising  in  respect  to  "protested, 
wholly  blank  or  void  ballots  shown  upon  the  statement  of  the  can- 
vass in  the  election  district"  and  to  "direct  a  recanvass,  or  the 
correction  of  an  error  in  the  canvass  of  such  ballots"  is  limited 
to  the  consideration  of  such  questions  as  may  arise  with  regard 
to  such  ballots  as  were  protested  at  the  time  of  the  canvass  or 
were  indorsed  as  void  or  wholly  blank,  noted  on  the  return  and 
filed  with  the  board  of  election  where  they  would  be  available 
for  examination  by  the  court  and  does  not  empower  the  court  to 
examine  all  of  the  ballots  cast  at  an  election  and  determine  in  the 
first  instance  whether  any  ballot  is  void  or  blank  as  to  any  par- 
ticular office.  People  ex  rel.  Widmeyer  v.  Grunert,  122  Misc.  1, 
202  N.  Y.  Supp.  135. 

Ballot  boxes  may  be  opened  and  their  contents  examined  upon 
an  order  of  the  court.  Section  374  of  the  former  Election  Law 
was  not  intended  to  confer  upon  a  judge  the  power  to  capriciously 
order  ballot  boxes  to  be  opened  or  examined.  The  power  is  con- 
ferred to  the  end  that  it  may  be  used  in  judicial  proceedings  pend- 
ing or  about  to  be  commenced.  This  section  gave  no  power  to 
the  court  to  order  a  recanvass  of  the  ballots  by  the  inspectors  of 
election.  People  ex  rel.  McCourt  v.  Whalen,  199  App.  Div.  861, 
193  N.  Y.  Supp.  45. 

Under  section  381  of  the  former  Election  Law,  a  candidate  did 
not  have  the  right  to  a  recanvass  of  the  ballots  in  the  ballot  boxes, 
but  only  to  a  recanvass  of  those  marked  protested,  void  or  blank. 
People  ex  rel.  McCourt  v.  Whalen,  199  App.  Div.  861,  193  N.  Y. 
Supp.  45. 

Where  the  inspectors  of  election  properly  canvass  the  vote  in 
the  manner  provided  by  law  and  deliver  to  the  police  officer  on 
duty  a  written  statement  of  the  canvass,  subscribed  by  the  in- 
spectors, correctly  stating  the  number  of  votes  received  by  each 
candidate  for  office  at  the  election,  but  fail  to  fill  out  the  official 
triplicate  returns  or  to  keep  an  official  tally  sheet,  peremptory 
mandamus  will  not  lie,  on  the  application  of  the  chairman  of  the 
board  of  county  canvassers,  to  compel  the  production  of  the  ballot 
boxes  and  envelopes  containing  the  ballots  and  all  void  or  protested 
ballots  of  the  election  district  and  to  compel  the  inspectors  to 
appear  before  the  board  of  elections  and  proceed  properly  to 
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canvass  the  ballots  in  the  ballot  boxes  and  envelopes  and  to  file 
a  return  and  tally  sheet  in  accordance  with  the  provisions  of  the 
Election  Law.  People  ex  rel.  McCourt  v.  Whalen,  199  App.  Div. 
861,  193  N.  Y.  Supp.  45. 

Proceedings  to  examine  voting  machines  and  absentee  ballots 
instituted  by  a  candidate  for  office  under  section  333  of  the  Elec- 
tion Law  of  1922,  prior  to  the  completion  of  the  official  canvass, 
are  authorized,  though  the  petitioner  does  not  contemplate  the 
institution  of  an  action  in  the  nature  of  quo  warranto  to  test  the 
title  to  office.  Matter  of  Barrett,  209  App.  Div.  217,  204  N.  Y. 
Supp.  705,  reversing  121  Misc.  735,  202  N.  Y.  Supp.  20. 

A  candidate  for  office  is  not  limited  in  an  examination  of  voting 
machines  to  a  proceeding  instituted  under  section  266  of  the  Elec- 
tion Law  of  1922,  which  relates  to  the  recanvass  of  the  vote  regis- 
tered upon  voting  machines,  but  may  proceed  under  section  333 
of  the  Election  Law  of  1922,  and  in  the  discretion  of  the  court 
may  be  allowed  the  relief  asked.  If  during  the  period  between 
the  institution  of  the  present  proceeding  and  the  determination 
on  appeal,  an  examination  of  the  voting  machines  has  been  had 
under  section  266  of  the  Election  Law  of  1922,  or  under  section 
273  thereof,  a  further  examination  under  section  333  should  be 
denied  as  a  matter  of  discretion.  Matter  of  Barrett,  209  App. 
Div.  217,  204  N.  Y.  Supp.  705. 

The  application  of  the  chairman  of  the  Democratic  county  com- 
mittee of  Herkimer  county,  under  section  330  of  the  Election  Law, 
for  an  order  directing  that  the  knob  or  lever  in  the  first  or  Demo- 
cratic column  at  the  voting  space  knoAvn  or  designated  as  9-A 
on  each  voting  machine,  which  space  is  blank,  no  candidate 's  name 
appearing  thereon,  be  unlocked,  is  granted,  since  it  is  evident  that 
if  the  first  knob  on  the  machine  were  locked  the  voters  would  be 
hindered  and  prejudiced  in  the  exercise  of  their  right  of  selection 
of  candidates.  Matter  of  Robinton,  128  Misc.  163,  218  N.  Y.  Supp.  3. 

In  a  proceeding  which  questions  the  right  of  any  candidate  to 
an  office  to  which  he  apparently  was  elected  the  party  which  nom- 
inated that  candidate  should  not  be  denied  the  right  to  be  heard, 
and  under  section  335  of  the  Election  Law  giving  the  court  the 
right  in  all  judicial  proceedings  taken  under  the  Election  Law 
to  require  notice  to  be  given  to  such  persons  or  committees  as  the 
court  might  direct,  one  of  the  commissioners  of  election  and  the 
county  committee  of  the  party  of  which  the  petitioner  is  not  a 
member  will  be  allowed  to  appear  upon  the  present  motion.   Matter 
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of  Barrett,  121  Misc.  735,  202  N.  Y.  Supp.  20,  reversed  on  other 
grounds,  209  App.  Div.  217,  204  N.  Y.  Supp.  705. 

A  resolution  passed  by  the  Republican  state  committee  on  May 
21, 1926,  providing  for  the  election  of  one  woman  from  each  assem- 
bly district  of  the  state  violates  the  Election  Law,  and,  under 
section  330,  a  male  candidate  is  entitled  to  a  certificate  of  election 
if  he  received  more  votes  than  a  rival  woman  candidate.  Burton 
V.  Schmidt,  128  Misc.  270,  218  N.  Y.  Supp.  416. 

The  Supreme  Court  has  jurisdiction,  under  section  330  of  the 
Election  Law,  to  determine  whether  certain  absentee  votes,  fully 
identified,  challenged  and  returned,  are  legal.  Matter  of  Baker, 
126  Misc.  49,  213  N.  Y.  Supp.  525,  affirmed  215  App.  Div.  791, 
213  N.  Y.  Supp.  228. 

ARTICLE  m. 

NOMINATIONS. 

When  certificates  of  nomination  are  filed  with  the  board  of  elec- 
tions and  they  are  regular  upon  their  face,  any  question  regarding 
their  validity  or  legality  must  be  determined  in  the  first  instance 
by  the  Supreme  Court  or  county  judge.  For  the  purpose  of  filing 
the  certificates  of  nomination  and  placing  the  names  of  the  nomi- 
nees upon  the  official  ballot,  the  board  of  elections  acts  minister- 
ially. If  for  any  reason  not  appearing  upon  the  papers  the 
certificate  is  insufficient,  illegal  or  invalid  and  the  names  of  the 
nominees  should  not  be  placed  upon  the  official  ballot,  a  direction 
to  this  effect  should  first-  be  made  by  the  Supreme  Court  or  the 
county  judge.    Matter  of  Lindgren,  232  N.  Y.  59. 

The  power  of  the  board  of  elections  with  respect  to  the  receiving 
and  filing  of  certificates  of  nomination  is  wholly  ministerial,  but 
the  duty  of  executing  the  election  laws  is  expressly  enjoined  upon 
the  board  by  section  190  of  the  Election  Law,  and  it  should  refrain 
from  action  on  a  certificate  that  is  invalid  on  its  face.  It  is  its 
duty  to  "refrain  from  acting  upon  a  certificate  which  is  invalid 
on  its  face;  but  the  board  has  no  judicial  power  to  investigate 
or  decide  with  respect  to  the  validity  of  such  a  certificate  depend- 
ing on  matters  dehors  the  record."  Matter  of  Lindgren,  198  App. 
Div.  319,  190  N.  Y.  Supp.  321;  appeal  dismissed  232  N.  Y.  59. 

The  boards  of  elections  and  county  clerks  throughout  the  state 

who  receive  designating  petitions  for  primary  elections  do  not 

have  the  power,  under  section  142  of  the  Election  Law,  to  pass 

upon  objections  filed  to  the  petitions,  involving  matters  not  ap- 
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pearing  on  the  face  of  the  papers,  and  to  determine  the  validity 
of  the  objections  and  the  sufficiency  of  the  petitions,  but  such  ques- 
tions must  be  determined  by  the  Supreme  Court  or  a  justice  thereof 
under  the  jurisdiction  conferred  by  section  330  of  the  Election 
Law.  Matter  of  Frankel  v.  Cheshire,  212  App.  Div.  664,  208  N.  Y. 
Supp.  721. 

A  failure  to  file  a  designating  petition  containing  the  names 
of  a  sufficient  number  of  qualified  electors  as  required  by  section 
136  of  the  Election  Law,  invalidates  the  same,  renders  it  null  and 
void  and,  therefore,  inoperative,  and  the  candidate  therein  named 
is  not  regularly  and  duly  designated.  The  Election  Law  does  not 
invest  the  courts  with  the  power  to  amend  a  petition  already  filed, 
and  a  contention  that  by  allowing  the  petitioner  to  draw  for  a 
position  on  the  official  primary  ticket  the  county  clerk  waives  any 
defect  in  the  designating  petition,  cannot  be  sustained.  Matter  of 
Booth,  119  Misc.  243,  196  N.  Y.  Supp.  88. 

A  petition  to  have  an  illegal  certificate  of  nomination  stricken 
from  the  records  of  a  village  clerk  and  to  restrain  him  from 
printing  the  names  of  candidates  on  the  official  ballot,  must  be 
made  by  the  class  of  persons  mentioned  in  section  330  of  the  Elec- 
tion Law  of  1922.  Matter  of  Earvie,  122  Misc.  669,  203  N.  Y.  Supp. 
497. 

"Where  it  appeared  to  the  Special  Term  or  the  Appellate  Divi- 
sion that  certain  nominees  were  incarcerated  in  the  state  prison 
for  a  felony  and  that  their  terms  extended  beyond  election  day, 
these  courts  in  the  exercise  of  discretion  could  deny  an  application 
for  a  writ  of  mandamus  compelling  the  board  of  elections  to  place 
their  names  upon  the  official  ballot.  Matter  of  Lindgren,  232  N.  Y. 
59. 

One  who  stands  adjudicated  an  insane  person  cannot  hold  pub- 
lic office,  and  an  application  to  compel  the  removal  of  his  name 
from  the  list  of  candidates  for  city  councilman  will  be  granted. 
Matter  of  Killeen,  121  Misc.  482,  201  N.  Y.  Supp.  209. 

"When  a  person  applies  to  the  court  for  a  mandatory  order  re- 
quiring public  officials  to  do  an  act,  it  is  incumbent  on  him  to 
show  not  only  the  failure  of  the  officials  to  act  but  that  he  has  a 
clear  legal  right  to  the  relief  sought.  Matter  of  Lindgren,  198 
App.  Div.  319, 190  N.  Y.  Supp.  321,  appeal  dismissed,  232  N.  Y.  59. 

One  who  is  designated  as  a  candidate  for  membership  in  the 
Democratic  county  committee  of  the  county  of  New  York  must, 
if  he  wishes  to  decline  the  designation,  file  a  certificate  of  declina- 
tion under  subdivision  2  of  section  140  of  the  Election  Law  within 
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the  time  limited  thereby,  and  the  board  of  elections  cannot  relieve 
a  person  from  the  provisions  of  that  section  and  the  courts  will 
not  compel  the  board  of  elections  to  file  a  certificate  of  declination 
after  the  time  limited,  where  the  only  reason  for  not  filing  it  within 
the  time  specified  is  that  the  designee  was  not  informed  of  his 
designation  in  time  to  permit  him  to  comply  with  said  section  of 
the  Election  Law.  Matter  of  Neary  v.  Voorhis,  207  App.  Div.  419, 
202  N.  Y.  Supp.  236. 

While  it  is  broadly  stated  that  "if  for  any  reason  not  appearing 
upon  the  papers  the  certificate  is  insufficient,  illegal  or  invalid 
and  the  names  of  the  nominees  should  not  be  placed  upon  the  official 
ballot  a  discretion  to  this  effect  should  first  be  made  by  the  Supreme 
Court  or  the  county  judge"  (Matter  of  Lindgren,  232  N.  Y.  59, 
at  page  62),  this  does  not  deprive  the  board  of  elections  of  the 
power  to  check  up  the  names  on  a  petition  and  reject  those  which 
as  a  matter  of  law  have  by  reason  of  non-residence  or  non-registra- 
tion unquestionably  no  right  to  be  counted  as  qualified  signers 
of  a  petition  for  an  independent  nomination.  Matter  of  Wicksel  v. 
Cohen,  262  N.  Y.  446. 

Section  249  of  the  Election  Law  is  constitutional  except  in  those 
instances  when  to  apply  it  would  be  unfair  and  prejudicial  to  a 
particular  class  of  voters.  The  point  of  unfairness  or  prejudice 
to  the  voter  in  such  a  case  lies  in  the  fact  that  if  there  be  a  rather 
full  and  complete  ticket  of  independent  nominees  by  an  independ- 
ent body  and  a  separate  line  is  assigned  for  these  candidates  the 
voter  is  very  apt  to  be  deceived,  misled  or  confused  in  voting 
along  the  line  by  finding  a  blank  for  a  particular  office,  the  name 
of  the  nominee  for  that  office  having  been  placed  on  another  party 
line  or  column.  He  might  be  lead  to  think  that  the  independent 
body,  whose  ticket  he  was  voting  had  failed  to  make  a  nomination 
for  that  office  or  become  confused  in  looking  for  the  name.  Matter 
of  Gallaghan  v.  Voorhis,  252  N.  Y.  14. 

In  Matter  of  Lynn  v.  Nichols,  254  N.  Y.  630,  the  Court  of  Appeals 
affirmed  an  order  of  mandamus  to  compel  the  placement  of  the 
name  of  the  petitioner  on  the  voting  machines  in  the  row  or  column 
assigned  to  the  "Law  Preservation  Party"  as  well  as  in  the  row 
or  column  assigned  to  the  Democratic  Party,  both  parties  having 
nominated  the  petitioner  for  the  same  office.  In  doing  so  they 
expressed  the  opinion  that  the  case  was  controlled  by  the  decision 
in  MaMer  of  Gilfillan  v.  Beyer  (124  Misc.  628,  240  N.  Y.  579)  and 
that  nothing  said  in  Matter  of  Gallaghan  v.  Voorhis  (252  N.  Y. 
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14)  was  intended  to  impair  the  authority  of  that  decision,  the 
Gilfillan  case  in  fact  being  therein  cited  as  authority. 

Coming  in  conflict  with  the  meaning  and  intendment  of  previous 
decisions  Chapter  270  of  the  Laws  of  1931  (sec.  249  of  the  Election 
Law)  is  unconstitutional,  and  the  holding  of  this  court  in  Matter 
of  Lynn  v.  Nichols  is  to  be  followed.  Thus  in  order  to  assure 
the  same  opportunity  within  reasonable  regulation  of  all  voters 
and  to  preclude  any  unnecessary  "discrimination  between  the  inde- 
pendent and  the  party  voter  in  respect  of  the  facilities  offered 
to  him  for  a  prompt  and  intelligent  and  ready  expression  of  his 
choice  there  is  no  reason  for  not  placing  the  name  of  a  candidate 
for  district  attorney  in  the  horizontal  line  of  the  independent  judi- 
ciary nominators  together  with  the  other  candidates  of  that  body 
as  well  as  in  the  line  or  row  of  the  Republican  nominees.  257 
N.  Y.  298. 

ARTICLE  IV. 

CORRUPT  PRACTICES. 

The  New  York  Anti-Saloon  League  is  not  a  political  committee 
within  the  meaning  of  section  320  of  the  Election  Law.  Vannier 
V.  Anti-Saloon  League,  238  N.  Y.  457,  reversing  207  App.  Div. 
870,  201  N.  Y.  Supp.  642. 

In  a  proceeding  to  compel  an  alleged  unincorporated  political 
committee  to  select  a  treasurer  and  to  file  a  statement  of  campaign 
receipts  and  expenditures,  the  Appellate  Division  has  no  power 
to  substitute  a  corporation  of  similar  name  in  place  of  the  com- 
mittee against  which  the  proceeding  was  instituted.  On  appeal 
to  the  Court  of  Appeals,  that  court  is  not  without  power  to  review 
the  matter  because  the  Appellate  Division  has  unanimously 
affirmed.  Vannier  v.  Anti-Saloon  League,  238  N.  Y.  457,  reversing 
207  App.  Div.  870,  201  N.  Y.Supp.  642. 

ARTICLE  V. 

REGISTRATION. 

Under  the  present  Election  Law  the  court  is  without  power  to 
direct  a  board  of  registry  to  appear  with  their  books  and  papers 
at  a  certain  hospital  where  an  elector  is  a  patient  and  register 
him  in  the  registry  books  of  the  election  district  and  furnish  him 
with  an  enrollment  blank,  and  an  application  for  an  order  that 
the  board  of  registry  so  proceed  will  be  denied.  Section  331  of 
the  Election  Law  relating  to  judicial  review  as  to  registration 
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unlawfully  refused,  contains  no  provision  by  virtue  of  which  the 
court  would  be  justified  in  directing  a  board  of  registry  to  meet 
at  any  place  other  than  as  designated  by  the  statute.  Matter  of 
Lennox,  121  Misc.  576,  201  N.  Y.  Supp.  326. 

ARTICLE  VI. 

EMBLEMS. 

A  hand  chosen  by  the  Citizens '  Independent  Party  as  its  emblem 
to  be  used  in  the  election  of  1923,  which  if  printed  on  the  official 
ballot  will  point  with  some  degree  of  peremptoriness  to  the  voting 
spaces  directly  opposite  to  it  as  the  place  to  put  the  voting  cross 
of  the  voter,  is  not  a  proper  symbol,  not  only  because  it  would 
be  misleading  to  the  voter  but  also  because  its  use  upon  the  ballot 
would  unlawfully  confer  an  advantage  upon  the  said  Citizen's  In- 
dependent party,  and  a  motion  for  an  order  directing  the  board 
of  elections  not  to  print  it  on  the  official  ballot  will  be  granted. 
Matter  of  Ingraham,  121  Misc.  578,  201  N.  Y.  Supp.  765. 


ELECTION  OF  OFFICERS  OF  CORPORATION, 
HOW  REVIEWED. 

See    COBPOEATIONS. 


EMINENT  DOMAIN,  EXERCISE  OF. 

See  Condemnation  of  Real  Property. 

EXPENDITURES  OF  TOWNS  AND  VILLAGES. 

Under  section  4  of  the  General  Municipal  Law,  providing  for 
the  appointment  of  experts  to  investigate  the  expenditures  of  vil- 
lages upon  the  application  of  twenty-five  freeholders,  an  affidavit 
signed  by  thirty  freeholders  is  sufficient,  even  though  an  action 
is  pending  by  trustees  of  the  village  against  two  signers  of  the 
affidavit  for  a  violation  of  a  village  ordinance.  Matter  of  Village 
of  Monticello,  123  Misc.  556,  205  N.  Y.  Supp.  839,  affirmed  206 
N.  Y.  Supp.  970. 

An  expert  accountant  should  be  appointed  to  investigate  the 
expenditures  of  a  vUlage  where  it  appears  that  moneys  are  being 
expended  in  violation  of  the  Village  Law  and  without  the  authority 
of  a  proposition  adopted  by  vote  of  the  people,  and  that  the  village 
president  and  trustees  of  the  village  have  been  interested  in  vil- 
lage contracts  contrary  to  statute.  Matter  of  Village  of  Monticello, 
123  Misc.  556,  205  N./Y.  Supp.  839,  affirmed  206  N.  Y.  Supp.  970. 
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FORECLOSURE  BY  ACTION. 

ARTICLE  I. 
Nature  of  action  and  jurisdiction  of  couits. 

ARTICLE  II. 

When  action  maintained. 
A.  In  general. 
C.  Acceleration  of  principal  on  default  in  partial  payments. 

E.  Failure  to  procure  insurance. 

F.  Extension  of  payments. 

ARTICLE  III. 

Parties. 

A.  Plaintiff. 

B.  Defendants. 

1.  Oivil  Practice  Act,  §  1079.     Parties. 

1-a.  Civil   Practice   Act,    §    1079-a.      Commencement   of   action  by   owner    of 

junior  participating  interest  in  mortgage. 
4.  Owner  of  equity  of  redemption. 
8.  Heirs  and  devisees. 
10.  Beneficiaries  of  trust. 

12.  Equitable  interests. 

13.  Occupant. 

14.  Receiver. 

17.  Subsequent  lienors. 

18.  Prior  owners  or  lienors. 

ARTICLE  IV. 
Complaint  and  notice  of  pendency  of  action. 

ARTICLE  V. 

Answer  and  defeases. 
A.  Denials. 

G.  Equities  between  mortgagor  and  assignor  of  mortgage. 
H.  Want  of  consideration. 

I.    Fraud. 

KK.  Infancy. 

L.  Usury. 

O.  Payment. 

E.  Defective  title  conveyed  to  mortgagor. 

W.  Counterclaim. 

ARTICLE  VL 

Miscellaneous  matters  of  practice. 

A.  Service  of  process. 

1.  Civil  Practice  Act,  §  235.     Personal  service  out  of  state  without  order. 

2.  Affidavit  of  service. 
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D.  Guardian  ad  litem. 

P.  Lost  bond  or  mortgage. 

Q.  Foreclosure  suit  after  action  on  debt. 

1-a.  Civil  Practice  Act,  §  1077-a.    Foreclosure  for  principal  defaults  suspended. 

1-b.  Civil  Practice  Act,   §  107  7-b.     Actions  on  bonds  for  principal  defaults 
suspended. 

1-e.  Civil  Practice  Act,  §  1077-c.    Kotice  of  application. 

1-ce.  Civil  Practice  Act,  §  1077-c. 

1-d.  Civil  Practice  Act,  §  1077-d.    Waiver  against  public  policy. 

1-6.  Civil  Practice  Act,  §  1077-e.    Application  to  pending  actions. 

1-f.  Civil  Practice  Act,  §  10i77-f.     Statute  of  limitations  not  to  run  during 
emergency. 

1-g.  Civil  Practice  Act,  §  1077-g.    Mortgages  not  affected. 

1-h.  Civil  Practice  Act,  §  1077-h.    Dismissal  of  action  upon  tender. 
R.  Action  on  debt  after  foreclosure  action. 
T.  Eeceiver  of  property. 
U.  Coats  and  allowances. 

ARTICLE  Vn. 

Reference  to  compute  amount  due. 

A.  Rules  of  Civil  Practice,  Rule  256.    Reference  on  default  or  admission. 

B.  Rules  of  Civil  Practice,  Rule  257.    Application  for  judgment  on  default  or  admission. 

ARTICLE  Vni. 
Judgment. 

A.  Civil  Practice  Act,  §  1082.    Final  judgment  must  direct  sale. 

C.  Rules  of  Civil  Practice,  Rule  259.    Contents  of  judgment  of  sale. 

E.  Notice  of  application. 

F.  Contents  of  final  judgment. 
I.   Direction  as  to  deficiency. 

L.  Sale  of  parcels  in  particular  order. 
N.  Vacating  or  modifying  judgment. 

ARTICLE  IX. 

Sale  and  confirmation. 

A.  Civil  Practice  Act,  §  1087.     Payments  of  taxes,  assessments  and  water  rates  out 
of  proceeds  of  sale. 

ARTICLE  X. 
Effect  on  conveyance. 

A.  Civil  Practice  Act,  §  1085.    Effect  of  conveyance  upon  sale. 

B.  In  general. 

ARTICLE  XI. 
Judgment  for  deficiency. 

A.  Judgment  for  deficiency. 

1.  Civil  Practice  Act,  §  1083-a.    Limitation  upon  deficiency  judgments  during 

emergency  period. 

2.  Civil  Practice  Act,  §  1083-b.    Judgments  in  actions  on  bonds. 
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ARTICLE  XII. 
Proceedings  when  debt  not  all  due. 
C.  Civil  Practice  Act,  §  1086.    Sale  where  mortgage  debt  is  not  all  due. 

ARTICLE  XIII. 
Suiplus  proceedings. 

DD.  Civil  Practice  Act,  §  1088-a.     Disposition  of  unclaimed  proceeds. 

E.  Right  to  surplus. 

F.  Procedure. 

ARTICLE  I. 

NATURE  OF  ACTION  AND  JURISDICTION  OF  COURTS. 

The  county  court  has  jurisdiction,  under  sections  67  and  69  of 
the  Civil  Practice  Act,  to  grant  injunctive  relief  as  an  incident 
to  mortgage  foreclosure.  Marcus  v.  Bosner,  119  Misc.  517,  197 
N.  Y.  Supp.  503. 

In  an  action  of  foreclosure  a  County  Court  has  jurisdiction  to 
determine  a  defense  that  the  parties  to  a  mortgage  agreed  prior 
to  the  execution  thereof,  that  the  mortgagors  would  not  be  per- 
sonally liable,  and  that  the  mortgagee  would  look  exclusively  to 
the  land  as  security  for  the  payment  of  the  debt.  Gardenier  v. 
Scripter,  124  Misc.  832,  210  N.  Y.  Supp.  331. 

ARTICLE  IL 

WHEN  ACTION  MAINTAINED. 

A.  In  general. 

A  court  of  equity  has  power  to  relieve  the  mortgagor  from  a 
mere  technical  default  in  payment  where  such  default  is  not  willful. 
Trowbridge  v.  Malex  Realty  Corporation,  198  App.  Div.  656,  191 
N.  Y.  Supp.  97,  affirming  111  Misc.  211, 183  N.  Y.  Supp.  53. 

An  action  cannot  be  maintained  to  foreclose  a  mortgage  on  a 
lease,  where  the  tenant  has  defaulted  in  rent  and  surrendered 
possession  of  the  premises  to  the  landlord  after  the  institution 
of  summary  proceedings.  Hoffman  Brewing  Go.  v.  Wuttge,  234 
N.  Y.  469,  reversing  200  App.  Div.  357. 

A  life  tenant  is  bound  to  pay  the  interest  on  an  encumbrance 
against  the  property  in  which  he  has  such  interest ;  and,  while  such 
a  life  tenant  may  maintain  an  action  to  foreclose  a  mortgage  on 
the  property  to  recover  the  principal,  he  cannot  foreclose  to 
recover  interest.    Pfaff  v.  Kehrer,  200  N.  Y.  Supp.  113. 
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Under  section  260  of  the  Real  Property  Law,  a  mortgage  given 
on  premises  which  are  held  adverse  to  the  mortgagor  cannot  be 
foreclosed  until  such  time  as  the  mortgagor  has  actually  recovered 
possession  of  the  property.  McKensie  v.  Augimeri,  210  App.  Div. 
156,  205  N.  Y.  Supp.  462. 

The  holder  of  a  second  mortgage  containing  a  clause,  authoriz- 
ing him  to  foreclose  if  the  buildings  are  not  maintained  in  reason- 
ably good  repair,  cannot  maintain  foreclosure  under  that  clause 
unless  the  building  is  in  such  state  of  disrepair  as  to  constitute 
an  impairment  of  the  security  of  the  mortgage.  W-  I.  M.  Corp. 
V.  Cipulo,  216  App.  Div.  46,  214  N.  Y.  Supp.  718. 

A  twenty-year  lease  and  a  mortgage  given  by  tenants  holding 
thereunder  to  secure  $10,000  as  additional  rental,  which  sum  was 
to  be  paid  at  the  rate  of  $500  quarterly,  became  null  and  void  upon 
the  issuance  of  a  warrant  in  summary  proceedings  to  remove  the 
tenants,  and,  therefore,  the  mortgage  cannot  be  foreclosed.  It 
cannot  be  contended  that  the  mortgage  was  given  in  payment  of  the 
$10,000,  and  that,  therefore,  the  obligation  to  pay  additional  rental 
was  discharged  as  soon  as  the  mortgage  was  given.  Swerdlow  v. 
Harrow,  213  App.  Div.  521,  210  N.  Y.  Supp.  265. 

C.  Acceleration  of  principal  on  default  in  partial  payments. 

An  action  to  foreclose  a  mortgage  is  equitable  in  its  nature 
and  an  election  to  demand  payment  of  the  principal  sum,  if  uncon- 
scionable, will  not  be  enforced.  Lougherty  v.  Catalano,  117  Misc. 
393,  191  N.  Y.  Supp.  436,  affirmed  207  App.  Div.  895,  201  N.  Y. 
Supp.  919. 

Equity  may  relieve  a  mortgagor  from  default  where  he  sent  a 
check  for  the  payment  by  mail,  but  the  check  was  not  received 
by  the  mortgagee.  Nove  Holding  Corp.  v.  Schechter,  218  App. 
Div.  479,  218  N.  Y.  Supp.  623. 

The  holding  in  Graf  v.  Hope  Building  Corp.,  254  N.  Y.  1,  fixes 
the  formal  contractual  obligation  of  the  covenant  relative  to  the 
payment  of  interest  or  principal  installment  as  not  subject  to  any 
variation  where  a  failure  to  comply  strictly  within  the  terms  of 
the  covenant  was  due  wholly  to  errors  of  a  clerk  of  the  mortgagor, 
no  element  of  fraud  or  particular  faith  attainted  the  election  of 
plaintiff  to  abide  by  his  rights  under  the  covenant  or  the  act  of 
the  defendant  in  his  failure  to  comply  in  strict  punctuality. 

In  a  dissenting  opinion  to  that  written  in  this  case  Justice 
Cardozo  reviews  the  history  of  equity  in  its  lenient  course  and 
impressively  points  out  a  mass  of  precedent  warranting  a  con- 
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trary  holding  in  which  marshalled  authority  appears  the  case  of 
Nove  Holding  Corp.  v.  SchecMer,  supra. 

A  tender  of  interest  made  by  the  mortgagor  after  the  due  date 
thereof,  in  the  absence  of  any  affirmative  action  by  the  mortgagee 
to  exercise  his  option  to  call  the  mortgage,  is  good  and  bars  a 
subsequent  election  by  the  mortgagee  to  deem  the  whole  debt  due. 
The  fact  that  the  mortgagee  upon  his  refusal  to  receive  the  interest 
installment  tendered  by  the  mortgagor  told  said  mortgagor  to  see 
his  lawyer  was  not  an  election  on  the  part  of  the  mortgagee  to 
deem  the  whole  amount  due.  Matusak  v.  Bakiorzynshi,  128  Misc. 
375,  219  N.  Y.  Supp.  29. 

A  provision  in  a  mortgage  that  the  entire  principal  and  interest 
shall  become  due  upon  a  default  of  30  days  is  valid.  It  arises  out 
of  the  contract  of  the  parties  and  usually  no  relief  can  be  granted, 
unless  the  mortgagee  or  his  representative  has  acted  unfairly 
toward  the  mortgagor.  No  notice  of  the  election  to  take  advantage 
of  the  acceleration  clause  is  necessary  unless  provided  by  contract. 
The  commencement  of  the  foreclosure  action  by  the  service  of  a 
summons  and  complaint  is  sufficient  notice  of  such  election.  Beck 
V.  Williams,  116  Misc.  80,  190  N.  Y.  Supp.  256. 

A  provision  in  a  bond  for  the  acceleration  of  the  payment  of 
the  entire  principal  on  default  in  a  payment  of  any  installment 
of  principal  or  interest  for  a  certain  time  is  legal  and  enforce- 
able and  is  not  in  the  nature  of  a  penalty  or  forfeiture.  The 
acceptance  by  the  mortgagee  of  a  check  in  payment  of  overdue 
interest  on  the  mortgage  does  not  constitute  a  waiver  of  a  default 
in  pajTnent,  or  the  mortgagee's  election,  where  there  was  notice 
to  the  mortgagor  that  his"  check  was  accepted  conditionally  and 
with  the  reservation  of  such  right.  Morgan  v.  Rodermond,  123 
Misc.  326,  205  N.  Y.  Supp.  14,  affirmed  207  N.  Y.  Supp.  882. 

"While  the  service  of  the  summons  and  complaint  in  an  action 
to  foreclose  the  mortgage  is  sufficient  notice  of  plaintiff's  election 
to  take  advantage  of  the  acceleration  clause,  he  will  be  held  to  a 
strict  accountability  of  his  practice  if  he  seeks  to  hold  the  mort- 
gagor to  a  strict  compliance  with  the  terms  of  the  bond  and  mort- 
gage.  Beck  V.  Williams,  116  Misc.  80, 190  N.  Y.  Supp.  256. 

Where  a  mortgage  is  given  to  secure  the  payment  of  a  note  or 
bond,  the  two  instruments  being  made  at  the  same  time  are  to 
be  read  and  considered  as  parts  of  the  same  transaction,  and  hence 
the  terms  of  the  one  may  explain  or  modify  the  other.  Where 
a  mortgage  contains  a  clause  that  immediately  upon  default  in 
the  payment  of  any  installment  of  principal  or  interest  for  thirty 
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days  after  notice  and  demand,  the  whole  of  the  principal  sum 
shall  become  due,  and  the  accompanying  bond  contains  no  such 
clause,  there  is  no  inconsistency  between  the  two  instruments. 
Upon  default  in  the  payment  of  any  installment  recited  in  the 
bond  the  entire  balance  of  the  principal  becomes  due  and  plaintiff's 
motion  for  judgment  in  an  action  to  foreclose  the  mortgage  will 
be  granted.  Biedks  v.  Ashkenas,  119  Misc.  647,  197  N.  Y.  Supp. 
851. 

Where  a  mortgage  contains  a  condition  that  if  alterations  are 
made  to  the  buildings  on  the  premises  without  the  consent  of  the 
mortgagee,  the  mortgagee  might  elect  to  declare  the  whole  amount 
of  principal  immediately  due,  if  it  appears  to  the  court  that  certain 
alterations  were  made  with  no  idea  of  violating  the  provisions  of 
the  mortgage  and  that  the  mortgagee  knew  what  was  going  on 
and  made  no  objection  thereto,  and  that  the  alterations  were  neces- 
sary and  proper  in  order  to  preserve  the  building  and  the  proper 
and  convenient  use  thereof  and  it  does  not  appear  that  the  mort- 
gage has  been  injured  by  the  alterations  or  that  his  security  has 
been  impaired  and  it  does  appear  that  the  alterations  have  en- 
hanced the  value  of  the  property,  it  must  be  held  under  the  cir- 
cumstances that  the  election  of  plaintiff  to  demand  payment  of 
the  mortgage  debt  was  manifestly  unconscionable  and  that 
defendants  are  entitled  to  a  judgment  dismissing  the  complaint 
upon  the  merits.  Lougherty  v.  Catalano,  111  Misc.  393,  191  N.  Y. 
Supp.  436,  affirmed  207  App.  Div.  895,  201  N.  Y.  Supp.  919. 

Generally,  a  mortgagor  or  owner  of  property  will  not  be  relieved 
from  default  in  meeting  the  obligations  of  a  bond  and  mortgage 
thereon,  but,  in  the  absence  of  evidence  of  willful  neglect,  equity 
will  excuse  the  default.  Accordingly,  a  defendant,  owner  of 
premises  upon  which  the  plaintiff  held  two  installment  mortgages, 
is  entitled  to  judgment  in  actions  to  foreclose  said  mortgages, 
where  it  appears  that  said  mortgages  having  been  executed  by 
defendant 's  grantor,  she  did  not  know  their  terms  and  was  misled 
by  a  recital  in  her  contract  for  the  purchase  of  the  property  to 
the  effect  that  the  installments  of  the  mortgages  were  payable 
semi-annually,  whereas  they  were,  according  to  the  mortgage,  pay- 
able quarterly,  and  that  upon  learning  of  her  default,  which  was 
excusable  under  the  circumstances,  defendant  tendered  payment 
of  the  amount  of  the  installments  with  interest,  plus  the  cost  of 
the  actions  herein,  which  were  begun  by  plaintiff  without  making 
any  demand  for  either  the  installments  or  the  interest.  Bard  v. 
Rabinfried  Realty  Co.,  Inc.,  126  Misc.  427,  213  N.  Y.  Supp.  44. 
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E.  Failure  to  procure  insurance. 

Where  the  property  is  insured  according  to  the  terms  of  the 
mortgage,  the  mortgagee  cannot  exercise  any  rights  under  the 
acceleration  clause  or  bring  an  action  of  foreclosure  simply  because 
the  policy  had  not  been  physically  delivered  to  the  mortgagee  after 
the  demand  and  before  suit.  Williams  v.  Wisner  Building  Co., 
121  Misc.  32,  200  N.  Y.  Supp.  802,  affirmed  203  N.  Y.  Supp.  959. 

Subdivision  4  of  section  254  of  the  Real  Property  Law  applies 
only  when  the  parties  have  not  otherwise  provided  for  a  different 
construction  of  the  insurance  clause  and  for  the  rights  of  the 
mortgagee  in  case  of  the  failure  of  the  mortgagor  to  effect  insur- 
ance. Williams  v.  Wisner  Building  Co.,  121  Misc.  32,  200  N.  Y. 
Supp.  802,  affirmed  208  App.  Div.  783,  203  N.  Y.  Supp.  959. 

Under  subdivision  4  of  section  254  of  the  Real  Property  Law, 
if  the  mortgagor  fails  properly  to  insure,  the  mortgagee  is  required 
to  effect  insurance,  pay  the  premiums,  and,  if  the  mortgagor  shall 
fail  to  pay  such  premiums  to  the  mortgagee  on  demand,  then,  at 
the  option  of  the  mortgagee,  the  whole  principal  debt  shall  im- 
mediately become  due  and  payable.  In  the  absence  of  any  agree- 
ment in  the  mortgage  that  failure  to  effect  insurance  shall  constitute 
a  default  maturing  the  principal  debt,  the  provisions  of  the 
statute  must  be  complied  with.  In  such  a  case  the  complaint  must 
allege  compliance  with  the  statute.  A  demand  is  necessary  before 
there  can  be  a  default  in  failing  to  procure  the  insurance.  Phillipi 
V.  Foster,  202  N.  Y.  Supp.  241. 

F.  Extension  of  payments. 

As  between  the  grantor  and  the  grantee,  the  land  is  generally, 
if  not  always,  the  primary  fund  for  the  satisfaction  of  a  mortgage 
which  one  of  them  has  agreed  to  pay.  As  between  the  mortgagee 
and  the  grantee,  there  is  no  such  restriction.  The  mortgagee  may 
sue  upon  the  purchaser's  covenant  of  assumption  without  resort 
to  the  security.  Where  the  vendor  of  the  land  was  also  the  holder 
of  the  mortgages,  as  between  him  and  the  defendants,  the  covenant 
to  assume  is  a  covenant  to  pay.    Kemts  v.  DeRonde,  231  N.  Y.  641. 

A  payment  made  to  procure  an  extension  of  time,  if  the  nego- 
tiations 'for  the  extension  never  ripen  into  a  contract  and  the 
mortgage  is  foreclosed,  may  be  recovered.  Mehlhop  v.  Central 
Union  Trust  Co.,  235  N.  Y.  102,  reversnig  200  App.  Div.  1. 

In  an  action  ot  foreclose  a  mortgage  which  contained  a  provision 
that  the  mortgagee  might  declare  the  whole  amount  due  twenty 
days  after  default  in  payment  of  an  installment,  it  is  a  good  defense 
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that  the  mortgagee  agreed  within  twenty  days  after  default  oc- 
curred to  extend  the  time  of  payment  and  that  a  tender  of  the 
installment  was  made  within  the  extended  period.  It  would  be 
contrary  to  equity  and  good  conscience  to  allow  the  mortgagee, 
after  misleading  the  mortgagor,  to  declare  the  whole  amount  due. 
Firestone  v.  Miroth  Construction  Co.,  Inc.,  215  App.  Div.  564,  214 
N.  Y.  Supp.  239. 

ARTICLE  III. 

PARTIES. 

A.  Plaintiff. 

The  plaintiff,  who  had  a  one-fifth  interest  in  a  bond  and  mort- 
gage, acquired  under  a  participation  agreement  by  which  his  inter- 
est was  made  subordinate  to  that  of  the  other  party  to  the  agree- 
ment, who  had  the  right  to  foreclose  the  mortgage  and  receive 
the  proceeds  subject  to  an  accounting,  does  not  have  the  absolute 
right  to  sue  on  the  bond,  since  under  the  agreement  that  right 
was  given  to  the  other  party,  and  it  is  not  alleged  that  that  party 
has  refused  to  proceed  after  demand.  Goodwin  v.  Investors  and 
Traders  Realty  Co.,  210  App.  Div.  38,  205  N.  Y.  Supp.  432. 

B.  Defendants. 
1.  Civil  Practice  Act,  §  1079.    Parties. 

Subdivision  1.  Each  of  the  following  persons,  whose  interest  is  claimed  to  be  sub- 
ject and  subordinate  to  the  plaintiff's  lien,  must  be  a  party  defendant  to  an  action 
for  foreclosure: 

1.  Every  person  having  an  estate  or  interest  in  possession,  or  otherwise,  in  the 
property  as  tenant  in  fee,  for  life,  by  the  curtesy,  of  for  years. 

2.  Every  person  entitled  to  the  reversion,  remainder,  or  inheritance  of  the  real 
property,  or  of  any  interest  therein  or  undivided  share  thereof,  after  the  determination 
of  a  particular  estate  therein. 

3.  Every  person  who  by  any  contingency  contained  in  a  devise  or  grant  or  other- 
wise is  or  may  become  entitled  to  a  beneficial  interest  in  the  property  or  an  undivided 
share  thereof,  or  in  the  proceeds  of  sale  thereof,  provided  that  where  a  future  estate 
or  interest  is  Umited  in  any  contingency  to  the  persons  who  shall  compose  a  certain 
class  upon  the  happenings  of  a  future  event,  it  shall  be  sufficient  to  make  parties  to 
the  action  all  persons  who  would  have  been  entitled  to  such  estate  or  interest,  or 
proceeds  of  sale,  if  such  event  had  happened  immediately  before  the  commencement  of 
the  action. 

4.  Every  person  having  an  inchoate  right  of  dower  in  the  real  property  or  any  part 
or  share  thereof. 

5.  Every  person  having  a  right  of  dower  in  the  property  or  any  part  or  share 
thereof. 

6.  Every  person  having  any  lien  or  incumbrance  on  the  real  property  which  is 
claimed  to  be  subject  and  subordinate  to  the  lien  of  the  plaintiff. 

7.  Any  person  who  is  liable  to  the  plaintiff  for  payment  of  the  debt  secured  by  the 
mortgage  may  be  made  a  defendant  in  the  action.     The  people  of  the  state  of  N"ew 
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York  may  be  made  a  party  defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on 
real  property,  where  the  people  of  the  state  of  New  York  have  an  interest  in  or  a 
lien  on  the  said  real  property  subsequent  to  the  lien  of  the  mortgage  sought  to  be 
foreclosed  in  said  action,  in  the  same  manner  as  a  private  person.  In  an  action  to 
foreclose  a  mortgage  upon  any  of  the  public  utilities  regulated  by  the  public  service 
commission  law,  the  public  service  commission  having  supervision  thereof  shall  be 
made  a  party  defendant.  Service  of  summons  upon  any  such  commission  shall  be 
made  by  delivering  a  copy  thereof  within  the  state  to  a  commissioner,  a  deputy 
commissioner  or  the  secretary  of  the  commission. 

Subdivision  2.  In  all  oases  where  prior  to  September  first,  nineteen  hundred  and 
twenty-three,  a  judgment  has  been  entered  in  an  action  for  the  foreclosure  of  a 
mortgage,  and  to  such  action  there  have  been  parties  defendant  aU  persons  who  would 
have  been  entitled  to  an  estate  or  interest  in  the  property,  or  in  the  proceeds  of  sale 
thereof  upon  the  happening  of  a  future  event  if  such  event  had  happened  im- 
mediately before  the  commencement  of  said  action,  such  judgment  shall  be  deemed 
binding  and  conclusive  upon  every  other  person  who  may  or  might  have  such  estate 
or  interest  unless  such  other  person  not  a  party  to  said  action  shall  within  one  year 
after  this  act  takes  effect  bring  an  action  to  redeem  said  real  property  from  said 
mortgage  pursuant  to  section  forty-six  of  this  act,  and  a  notice  of  pendency  of  such 
action  be  duly  filed.     (Amended  by  Chapter  176,  Laws  of  1923.) 

1-a.  Civil  Practice  Act,  §  1079-a.     Commencement  of  action  by  owner 
of  junior  participating  interest  in  mortgage. 

An  action  may  be  maintained  by  the  owner  of  a  junior  participating  share  or 
interest  in  a  bond  secured  by  a  mortgage  on  real  property  for  the  payment  of 
principal  and/or  interest  and/or  for  foreclosure  of  such  bond  and  mortgage  in  its 
entirety  or  in  the  alternative  subject  to  the  interest  of  the  owner  or  owners  of  the 
senior  share  or  shares,  in  the  event  that  the  owner  or  owners  of  the  senior  share 
or  shares,  to  whom  is  given  the  right  in  the  participating  agreement  to  sue  for  the 
principal  or  interest  or  for  the  foreclosure  of  the  mortgage,  shall  fail  or  refuse, 
after  ten  days'  written  notice  and  demand  following  default  in  the  performance  of 
any  of  the  terms  and/or  covenants  of  the  bond  and/or  mortgage  to  commence  an 
action  for  the  payment  of  the  principal  and/or  interest,  and/or  for  the  foreclosure  of 
the  mortgage.  This  section  shall  apply  to  any  action  or  proceeding  now  pending, 
provided  written  notice  of  default  was  given  and  demand  made  before  the  com- 
mencement of  the  action  or  proceeding.     (Added  by  Chapter  921,  Laws  of  1934.) 

4.  Owner  of  equity  of  redemption. 

It  is  doubtful  whether  the  owner  of  the  equity  of  redemption 
is  a  necessary  party,  if  he  had  been  adjudged  a  bankrupt  and  his 
trustee  in  bankruptcy  is  made  a  party  defendant.  Tate  v.  Lapen, 
213  App.  Div.  334,  210  N.  Y.  Supp.  475. 

8.  Heirs  and  devisees. 

The  title  held  by  the  plaintiff,  which  her  grantor  acquired  on 
a  mortgage  foreclosure  sale,  in  an  action  brought  by  said  grantor, 
individually,  in  which  she  made  herself,  as  administratrix,  a  party 
defendant,  is  not  defective  for  failure  to  join  the  grantor's  chil- 
dren, since  it  appears  that  the  mortgage  in  question  was  made 
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to  the  plaintiff's  grantor  and  her  husband;  that  it  is  conceded 
that  the  mortgagees  took  the  mortgage  as  jont  tenants;  that  the 
husband  of  the  plaintiff's  grantor  died  before  the  commencement 
of  the  foreclosure  action,  and  the  plaintiff's  grantor  was  appointed 
administratrix  of  his  estate;  and  that  in  the  foreclosure  action, 
in  which  proof  was  taken,  the  court  found  that  it  was  the  intention 
of  the  original  parties  to  the  mortgage  to  create  the  right  of  sur- 
vivorship, and  that  on  the  death  of  the  husband  of  the  plaintiff's 
grantor  became  sole  owner  of  the  mortgage.  Gogan  v.  Taylor, 
212  App.  Div.  8,  208  N.  Y.  Supp.  121. 

10.  Beneficiaries  of  trust. 

"Where  real  estate  is  vested  in  trustees  appointed  under  a  will 
the  beneficiaries  are  not  necessary  parties  to  an  action  of  fore- 
closure. City  of  Mount  Vernon  v.  County  Trust  Co.,  199  N.  Y. 
Supp.  500. 

12.  Equitable  interests. 

Under  Civil  Practice  Rules  261,  262  and  263,  it  is  no  longer 
proper  in  mortgage  cases  for  defendants  whose  claims  are  upon 
the  equity  of  redemption  merely  and  who  have  no  interest  in  the 
mortgage  premises  in  opposition  to  the  complainants  to  litigate 
their  claims  to  the  surplus  as  between  themselves  until  it  is  ascer- 
tained that  there  will  be  a  surplus.  Thus  a  mechanic's  lienor  made 
a  party  defendant  in  a  mortgage  foreclosure  may  default  in  an- 
swering and  still  prove  his  lien  in  a  surplus  money  proceeding. 
Matter  of  Lobett  v.  Galpin,  228  App.  Div.  65. 

13.  Occupant. 

A  person  who  is  in  possession  of  the  premises  under  a  contract 
of  sale  is  a  necessary  party,  and  process  must  be  served  upon  him 
or  the  purchaser  at  the  sale  will  not  be  compelled  to  accept  the 
title.  Scheldt  v.  Supreme  Woodworking  Co.,  Inc.,  212  App.  Div. 
179,  208  N.  Y.  Supp.  394. 

14.  Receiver. 

A  receiver,  appointed  in  the  federal  court  as  custodian  of  prop- 
erty simply,  with  such  powers  as  the  United  States  court  conferred 
upon  him,  but  who  did  not  acquire  title  to  the  property,  has  no 
interest  in  the  property,  and  is,  therefore,  not  entitled  to  intervene 
as  a  matter  of  right.  Nor  is  there  any  justification  in  making  him 
a  party  in  the  exercise  of  the  discretion  of  the  court,  where  there 
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does  not  appear  to  be  any  defense  to  the  action  or  that  the  cor- 
poration is  neglecting  its  duty  in  defending  the  action.  Bate  v. 
Stevedoring  Company,  Inc.,  197  App.  Div.  194, 188  N.  Y.  Supp.  855. 

17.  Subsequent  lienors. 

When  the  owner  of  a  senior  mortgage  is  seeking  to  enforce  col- 
lection by  foreclosure,  the  holder  of  a  junior  mortgage  is  entitled 
to  redeem  and  to  be  subrogated  to  the  rights  of  the  holder  of  the 
senior  mortgage  and  may,  upon  tender  of  the  amount  due,  with 
interest  and  costs,  compel  an  assignment  of  the  mortgage  to  him. 
Matter  of  Ryan,  216  App.  Div.  619,  215  N.  Y.  Supp.  571. 

18.  Prior  owners  or  lienors. 

If  a  judgment  creditor  having  a  lien  upon  the  mortgaged  real 
estate  is  not  made  a  party  to  the  foreclosure  action,  the  lien  is  not 
in  any  way  affected.  H.  R.  S  C.  Co.,  Inc.  v.  Smith,  212  App.  Div. 
173,  208  N.  Y.  Supp.  396,  aflBrmed  242  N.  Y'.  267. 

ARTICLE  IV. 

COMPLAINT  AND  NOTICE  OF  PENDENCY  OF  ACTION. 

A  complaint  which  requires  amendment  as  to  its  verification  is 
not  properly  verified,  and  where  a  lis  pendens,  owing  to  improper 
verification  of  the  complaint  in  an  action  to  foreclose  a  mortgage,, 
is  ineffective,  the  court  cannot  proceed  to  judgment  unless  an 
amendment  is  allowed.  Bech  v.  Williams,  116  Misc.  80,  190  N.  Y. 
Supp.  256. 

Both  the  summons  and  the  lis  pendens  in  a  foreclosure  action 
brought  at  the  election  of  the  mortgagee  to  take  advantage  of  the 
usual  thirty  days '  acceleration  clause,  were  dated  January  4,  1920, 
which  was  Sunday.  The  complaint  was  verified  the  next  day,  and 
all  of  the  papers  were  filed  in  the  county  clerk's  office  on  January 
6,  1921.  Edd,  that  if  the  date  of  the  verification  was  correct  the 
complaint  must  be  dismissed;  if  incorrect,  the  complaint  had  not 
been  properly  verified  so  as  to  entitle  plaintiff  to  file  a  lis  pendens, 
and  that  to  allow  the  summons,  complaint  and  lis  pendens  to  be 
amended  after  the  trial  and  submission  of  the  case  would  be  unfair 
to  the  defendant.  Bech  v.  Williams,  116  Misc.  80,  190  N.  Y.  Supp. 
256. 

Where  the  complaint  in  an  action  to  foreclose  a  mortgage  upon 
real  property  is  not  filed,  the  mere  filing  of  a  notice  of  the  pendency 
of  the  action  does  not  create  a  lien,  and  while  the  court  has  power 
22 
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to  direct  the  summons  and  complaint  to  be  filed  nunc  pro  tunc,  only 
those  who  are  parties  to  the  action  are  affected  by  such  filing. 
Fromer  v.  hanger,  121  Misc.  550,  201  N.  Y.  Supp.  308. 

The  complaint  should  allege  the  terms  and  conditions  for  xhe 
repayment  of  the  mortgage.  Bernheim  v.  Woodman,  213  App. 
Div.  400,  211  N.  Y.  Supp.  47. 

ARTICLE  V. 

ANSWERS  AND  DEFENSES. 

A.  Denials. 

The  denial  of  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  an  allegation  contained  in  certain  para- 
graphs, is  so  defective  as  to  be  insufficient.  D.  S  G.  Girl  Goat  Co., 
Inc.  V.  Kafka,  218  App.  Div.  607,  218  N.  Y.  Supp.  509. 

6.  Equities  between  mortgagor  and  assignor  of  mortgage. 

Where  the  mortgagor  recovers  a  judgment  against  the  mort- 
gagee for  loss  caused  by  the  burning  of  the  buildings  by  the 
mortgagee,  an  assignee  of  the  mortgagee  after  the  fire  but  before 
the  recovery  of  the  judgment,  takes  his  assignment  subject  to  any 
equitable  claim  which  the  mortgagor  may  have  against  the  mort- 
gagee. The  wrong  or  damage  inflicted  on  the  mortgagor  by  the 
mortgagee  is  not  merged  in  the  judgment  against  the  mortgagee 
and  the  mortgagor  has  a  right  to  offset  said  loss  against  the  amount 
due  on  the  mortgage.  Markle  v.  Osborne,  205  App.  Div.  813,  201 
N.  Y.  Supp.  7. 

H.  Want  of  consideration. 

The  subordination  of  a  mechanic's  lien  is  a  good  and  valuable 
consideration  for  bond  and  mortgage.  Weiss  v.  Schildkraut,  116 
Misc.  285, 190  N.  Y.  Supp.  293,  affirmed  202  App.  Div.  823, 194  N.  Y. 
Supp.  988. 

A  mortgage  executed  and  delivered  by  a  wife  to  a  mortgagee, 
with  the  intention  that  it  shall  be  used  in  securing  a  loan  to  her 
husband,  is  valid.  Farmers  and  Mechanics  Bank  v.  Clara  M. 
Burgeson  and  Others,  211  App.  Div.  831,  206  N.  Y.  Supp.  902. 

I.  Fraud. 

A  mortgage  on  real  property  in  the  hands  of  an  assignee,  which 
the  mortgagor  was  induced  to  execute  through  the  fraud  of  her 
husband,  and  on  which  she  paid  the  first  interest  under  protest,  is 
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void,  cannot  be  foreclosed,  and  should  be  canceled  and  discharged 
of  record.  Blum  v.  Eoffkins,  210  App.  Div.  748,  206  N.  Y.  Supp. 
587. 

The  wife  of  the  mortgagor  may  plead  as  a  defense  and  counter- 
claim that  her  husband  gave  the  plaintiff  the  money  with  which  to 
buy  the  mortgage  under  an  agreement  whereby  the  plaintiff  was 
to  foreclose  the  mortgage  and  thereby  wipe  out  the  dower  right  of 
the  wife,  and  a  motion  to  strike  out  the  defense  as  insufficient  in 
law  will  be  denied.  McClean  v.  Denwood  Realty  Co.,  Inc.,  124 
Misc.  283,  207  N.  Y.  Supp.  226. 

KK.  Infancy. 

In  an  action  to  foreclose  a  purchase  money  mortgage  assigned 
to  the  plaintiff,  the  infancy  of  the  mortgagor  is  a  good  defense. 
The  equities  of  the  parties  cannot  be  fully  determined  if  the  origi- 
nal mortgagee  is  not  a  party.  Wyatt  v.  Lortscher,  217  App.  Div. 
224,  216  N.  Y.  Supp.  571. 

L.  Usury. 

If  a  mortgage  has  a  valid  inception,  it  is  not  usurious  though 
purchased  for  less  than  the  amount  due  thereon.  Weiss  v.  Schild- 
kraut,  116  Misc.  285,  190  N.  Y.  Supp.  293,  affirmed  202  App.  Div. 
823,  194  N.  Y.  Supp.  988. 

Subordinate  lienors  may  defend  a  mortgage  foreclosure  on  the 
ground  of  usury,  but  they  are  not  entitled  to  procure  a  cancellation 
of  the  mortgage  or  other  affirmative  relief  without  paying  or  offer- 
ing to  pay  the  amount  which  was  actually  advanced  thereon.  Yor- 
mark  v.  Waldman,  127  Misc.  748,  217  N.  Y.  Supp.  501. 

Under  section  374  of  the  General  Business  Law,  a  corporation 
cannot  plead  usury  as  a  defense  to  an  action  to  foreclose  a  mort- 
gage. Securities  Acceptance  Corp.  v.  Kane  Co.,  119  Misc.  354, 
196  N.  Y.  Supp.  519,  affirmed  207  App.  Div.  840,  201  N.  Y.  Supp. 
945. 

Where  a  usurious  mortgage  is  given  in  part  to  cover  the  amount 
of  a  pre-existing  mortgage,  if  it  is  adjudicated  that  such  second 
mortgage  is  tainted  by  usury,  the  former  mortgage  may  be  revived 
and  enforced.  Silverstein  v.  Taubenkimmel,  209  App.  Div.  710, 
205  N.  Y.  Supp.  241. 

0.  Payment. 

The  burden  rests  upon  the  party  making  the  payments  to  one 
other  than  the  owner  of  the  mortgage  to  show  that  the  payment 
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was  to  an  agent  having  authority  to  receive  it.  Especially  is  this 
true  where  a  mortgagor  makes  a  payment  to  one  other  than  the 
mortgagee  who  does  not  have  the  securities  themselves  in  his  pos- 
session. Such  payments  are  made  at  the  peril  of  the  mortgagor. 
The  authority  to  receive  payments  of  interest  does  not  give 
authority  to  receive  payments  of  principal.  The  fact  that  the 
loan  was  negotiated  through  an  agent  or  attorney  gives  such  agent 
or  attorney  no  authority  to  collect  payments  of  principal.  Nor  does 
the  fact  that  an  attorney  has  on  other  occasions  received  payments 
of  principal  which  he  has  paid  over,  justify  the  inference  of  gen- 
eral authority  to  receive  such  moneys,  where  the  agent  or  attorney 
is  not  entrusted  with  the  possession  of  the  securities  themselves. 
Goetzman  v.  Danits,  116  Misc.  140,  189  N.  Y.  Supp.  788. 

A  mortgage  in  the  sum  of  $4,000  providing  for  the  payment  of 
interest  at  5  per  cent  and  providing  for  the  payment  of  $50  every 
three  months,  and  in  addition  thereto  as  much  more  as  the  mort- 
gagee or  her  husband  should  need  for  their  support,  care  and  main- 
tenance during  their  lives,  is  not  deemed  paid  merely  by  the  $4,000. 
The  mortgagee  is  entitled  to  the  support  of  herself  and  husband 
during  their  joint  lives  and  also  during  the  life  of  the  survivor. 
DeClow  V.  Haverkamp,  198  App.  Div.  83,  189  N.  Y.  Supp.  617. 

Where  in  an  action  to  foreclose  a  mortgage  it  appears  that  a 
forged  assignment  of  the  bond  and  mortgage  was  made  through 
the  plaintiff's  agent  and  that  a  purchaser  through  such  forged 
assignment  executed  a  satisfaction  piece  after  receipt  of  payment, 
a  decree  should  be  entered  setting  aside  the  satisfaction  and  grant- 
ing a  foreclosure  and  sale.  Kaminshi  v.  S wider,  122  Misc.  795,  203 
N.  Y.  Supp.  893. 

A  mortgagee  is  bound  by  payments  of  principal  and  interest  to 
her  agent  where  it  appears  that  the  agent  had  been  authorized  to 
and  had  collected  prior  payments ;  that  he  had  the  bond  and  mort- 
gage in  his  possession  at  the  time  the  payments  in  question  were 
made  and  that  the  same  were  properly  indorsed  upon  the  bond. 
Kaminshi  v.  Swider,  122  Misc.  795,  203  N.  Y.  Supp.  893. 

The  authority  of  an  alleged  agent  of  a  mortgagee  to  receive 
payments  on  a  mortgage  may  be  shown,  although  such  agent  did 
not  have  possession  of  the  bond  and  mortgage  at  the  time  of  the 
payments,  where  it  appears  that  the  mortgagee  sanctioned  the 
payments  to  the  agent,  both  by  word  of  mouth  and  by  his  conduct, 
and  that  the  alleged  agent  had  acted  as  such  in  collecting  principal 
and  interest  on  about  60  other  mortgages  for  12  years.  Kissinger 
V.  Quirin,  206  App.  Div.  126,  200  N.  Y.  Supp.  599. 
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R.  Defective  title  conveyed  to  mortgagor. 

In  an  action  to  foreclose  a  purchase-money  mortgage  in  which 
the  mortgagor  interposed  the  defense  that  the  mortgagee  had  not 
taken  steps  to  secure  a  deed  alleged  to  be  necessary  to  make  the 
title  marketable,  or  taken  any  other  action  to  remove  unmarketa- 
bility,  a  judgment  on  the  pleadings  in  favor  of  the  defendant 
cannot  be  granted  where  the  reply  raises  an  issue  as  to  whether 
or  not  the  mortgagee  complied  with  the  provisions  of  the  agree- 
ment. The  reply  will  be  stricken  out  as  sham  where  it  appears 
that  the  plaintiff  admits  failure  to  take  steps  contemplated  by 
the  agreement  to  make  the  title  marketable,  but  if  the  affidavits 
presented  by  the  plaintiff  allege  that  the  title  was  marketable  at 
the  time  of  the  sale,  the  plaintiff  will  be  given  permission  to  serve 
an  amended  reply  putting  the  question  in  issue.  Katz  v. 
WeinschelUatt,  209  App.  Div.  606,  205  N.  Y.  Supp.  76. 

W.  Cotrnterclaim. 

Where  a  defendant  sets  forth  as  a  defense  that  the  bond  and 
mortgage  had  been  assigned  to  secure  a  corporate  debt,  but  by 
reason  of  the  renewals  of  notes  without  notice  to  the  assignor 
had  been  reassigned  under  an  order  of  the  federal  court  in  an 
action  for  such  purpose  and  the  defendant  claimed  to  be  entitled 
to  a  contribution  from  plaintiff's  assignor  and  from  the  plaintiff, 
the  assignee,  to  the  extent  of  the  bond  and  mortgage,  it  was  held 
that  such  defense,  while  pleaded  specifically  as  such,  is  in  effect 
and  substance  a  counterclaim,  and,  therefore,  plaintiff  is  justified, 
and  in  fact,  required  to  serve  a  reply.  Hume  v.  Woodruff,  197 
App.  Div.  510,  189  N.  Y.  Supp.  382. 

ARTICLE  VI. 

MISCELLANEOUS  MATTERS  OF  PRACTICE. 

A.  Service  of  process. 

1.  Civil  Practice  Act,  §  235.    Personal  service  out  of  the  state  without 
order. 

Where  the  complaint  demands  judgment  that  the  defendant  be  excluded  from  a 
vested  or  contingent  interest  in  or  lien  upon  specific  real  or  personal  property  within 
the  state  or  that  such  an  interest  or  lien  in  favor  of  either  party  be  enforced, 
regulated,  defined  or  limited,  or  otherwise  affecting  the  title  to  such  property;  or 
when  it  appears  by  afifidavit  filed  in  the  action  or  as  part  of  the  judgment  roll  in 
such  action  that  a  warrant  of  attachment,  granted  in  the  action,  has  been  levied 
upon  property  of  the  defendant  within  the  state,  the  summons  may  be  served  without 
an  order,  upon  a  defendant  without  the  state  in  the  same  manner  as  if  such  service 
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were  made  within  the  state,  except  that  a  copy  of  the  complaint  shall  be  annexed 
to  and  served  with  the  summons,  and  that  such  service  must  be  made  by  a  person 
or  officer  authorized  under  section  two  hundred  and  thirty-three  of  this  act  to  make 
service  without  the  state  in  lieu  of  publication.  Service  without  the  state  without 
an  order  is  complete  ten  days  after  proof  thereof  is  filed.  (Amended  by  Chapter  59, 
Laws  of  1923,  and  by  Chapter  420,  Laws  of  1927.) 

Under  subdivision  6  of  section  232  and  section  235  of  the  Civil 
Practice  Act,  the  service  of  a  summons  and  complaint  may  be 
made  by  service  on  the  president  of  a  domestic  corporation  with- 
out the  state  without  an  order  of  the  court.  Keating  v.  Coleman,. 
214  App.  Div.  668,  213  N.  Y.  Supp.  213. 

A  sufficient  ground  for  an  order  for  substituted  service  is  made 
where  it  appears  that  the  person  to  be  served  had  been  a  prac- 
ticing attorney  in  a  certain  city,  and  that  he  left  that  city  at  a. 
certain  time  owing  a  large  sum  of  money,  and  that  it  was  impos- 
sible to  find  him,  and  his  former  office  associates  and  his  children 
stated  that  they  had  no  information  as  to  his  whereabouts.  Tate 
V.  Lapen,  213  App.  Div.  334,  210  N.  Y.  Supp.  475. 

2.  Affidavit  of  service. 

A  purchaser  under  a  foreclosure  sale  acquires  a  good  title  ta 
the  land,  though  the  affidavit  of  the  service  of  the  summons  on 
the  defendant,  who  was  a  non-resident  of  the  state  at  the  time, 
did  not  have  attached  thereto  the  certificate  of  the  secretary  of 
state  as  to  the  notary's  power  to  act,  where  it  appears  that  after 
the  sale  the  person  making  the  service  executed  another  affidavit 
to  which  a  proper  certificate  was  attached  and  an  order  was  made 
permitting  the  filing  of  the  last  affidavit  together  with  the  certifi- 
cate referred  to,  nunc  pro  tunc  as  of  the  date  of  the  filing  of  the 
original  affidavit  of  service,  and  that  said  non-resident  defendant 
has  never  claimed  that  she  was  not  personally  served,  or  that  the 
service  was  in  any  way  defective  or  irregular.  Kelly  v.  Schramm, 
197  App.  Div.  377,  189  N.  Y.  Supp.  629. 

D.  Guardian  ad  litem. 

A  judgment  entered  against  infant  defendants,  who  were  per-^ 
sonally  served,  but  for  whom  no  guardian  ad  litem  was  appointed, 
is  not  absolutely  void,  but  is  voidable  only,  and  is  not  subject  to- 
collateral  attack  by  the  infants.  Grieshaber  v.  Knoepfel,  119  Misc.. 
827,  198  N.  Y.  Supp.  302. 
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P.  Lost  bond  or  mortgage. 

A  recital  in  a  mortgage  of  the  giving  of  a  bond  is  some  evidence 
that  a  bond  was  given,  and  the  mortgagors,  having  signed  a  mort- 
gage with  such  a  recital,  may  not  be  heard  to  question  it.  More- 
over, the  convenant  in  the  mortgage  is  sufficient  to  support  a 
deficiency  judgment  against  the  mortgagors.  Goldman  v.  RhoadeSf 
122  Misc.  567,  203  N.  Y.  Supp.  548. 

Q.  Foreclosure  suit  after  action  on  debt. 

Subdivisions  a  through  g  of  section  1077  of  the  Civil  Practice 
Act  were  added  as  an  emergency  measure  by  Chapter  793  of  the 
Laws  of  1933  to  be  effective  for  one  year  and  have  been  re-enacted 
each  year  following  for  a  period  of  one  year  by  Chapter  278  of 
the  Laws  of  1934  and  Chapter  1  of  the  Laws  of  1935,  making  them 
effective  now  until  July  1,  1936. 

1-a.  Civil  Practice  Act,  §  1077-a.     Foreclosure  for  principal   defaults 
suspended. 

During  the  period  of  the  emergency  as  defined  in  section  ten  hundred  seventy- 
seven-g,  and  notwithstanding  any  inconsistent  provisions  of  the  civil  practice  act  or 
of  any  other  general  or  special  law,  or  of  any  agreement,  bond  or  mortgage,  no 
action  or  proceeding  for  the  foreclosure  of  a  mortgage  upon  real  property,  or  any 
interest  therein,  nor  any  foreclosure  under  article  seventeen  of  the  real  property 
law,  shall  be  maintainable,  solely  for  or  on  account  of  a  default  in  the  payment 
of  principal  secured  by  such  mortgage  or  solely  in  the  payment  of  any  installment  or 
amortization  of  principal  secured  by  such  mortgage,  although  the  payment  of  such 
principal  or  installment  or  amortization  of  principal  may  be  due  by  the  terms  of 
such  agreement,  bond  or  mortgage,  provided,  however,  that  where  a  default  authorizing 
foreclosure  shall  have  occurred  under  the  terms  of  the  bond  or  mortgage  or  other 
agreement,  other  than  the  non-payment  of  principal  or  an  installment  or  amortization 
of  principal,  and  any  grace  period  therein  specified  shall  have  expired,  then  the 
rights  and  remedies  of  the  holder  of  the  mortgage  shall  not  be  affected  by  this  act. 

Notwithstanding  the  foregoing  provisions  of  this  section,  any  installments  or 
amortization  of  principal,  or  principal  which,  by  the  terms  of  such  agreement,  bond 
or  mortgage,  have  become  due  or  shall  become  due  and  payable  prior  to  July  first, 
nineteen  hundred  thirty-four  shall  become  and  be  due  and  payable  six  months  after 
the  expiration  of  such  emergency  period  as  now  or  hereafter  defined  or  extended. 

Notwithstanding  the  foregoing  provisions  of  this  section,  any  installments  or 
amortization  of  principal,  or  principal  which,  by  the  terms  of  such  agreement,  bond 
or  mortgage,  shall  become  due  and  payable  between  July  first,  nineteen  hundred 
thirty-four  and  July  first,  nineteen  hundred  thirty-five,  inclusive,  shall  become  and 
be  due  and  payable  one  year  after  the  expiration  of  such  emergency  period  as  now 
or  hereafter  defined  or  extended. 

1-b.  Civil  Practice  Act,  §  1077-b.    Actions  on  bonds  for  principal  defaults 
suspended. 

No  action  shall  be  maintainable  or  judgment  shall  be  entered  during  such  emergency, 
upon   any   loan,   indebtedness,    bond,    extension    agreement,   collateral   bond,    or    other 
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evidence  of  indebtedness  or  liability,  whether  or  not  such  indebtedness  or  liability 
shall  have  been  thereafter  reduced,  extended,  or  modified,  if  the  indebtedness  origi- 
nated or  was  originally  contracted  for  simultaneously  with  such  mortgage  and  is 
secured  solely  by  such  mortgage,  or  upon  any  guaranty  of  payment  of  the  principal 
or  installment  or  amortization  of  principal  of  any  mortgage  within  the  scope  of 
section  ten  hundred  seventy-seven-a  or  upon  a  guaranty  of  any  obligation  secured  by 
such  mortgage,  so  long  as  no  action  or  proceeding  shall  be  maintainable  to  foreclose 
such  mortgage.  No  action  shall  be  maintainable  or  judgment  be  entered  during 
such  emergency  upon  any  guaranty  of  payment  of  any  share  or  part  of  any  bond 
and/or  mortgage  or  group  of  bonds  and/or  mortgages  represented  by  a  certificate, 
bond,  debenture  or  other  instrument,  nor  upon  any  note,  bond,  debenture  or  other 
instrument  being  part  of  a  series  issued  against,  or  secured  by  the  deposit  of  a 
bond  and/or  mortgage  or  a  group  of  bonds  and/or  mortgages  so  long  as  interest 
at  the  rate  prescribed  shall  be  paid  upon  any  such  certificate,  note,  bond,  delbenture 
or  other  instrument.  The  liability  of  any  endorser,  guarantor  of,  or  surety  for  any 
such  liabOity  shall  not  be  discharged  by  reason  of  the  failure  of  the  holder  to 
demand  payment  of  any  such  indebtedness  or  liability,  or  by  reason  of  any  failure 
to  give  notice  of  non-payment,  or  by  reason  of  any  failure  to  bring  any  action  or 
proceeding   thereon    during   the    emergency. 

Notwithstanding  the  foregoing  provisions  of  this  section,  any  installments  or 
amortization  of  principal,  or  principal  which,  by  the  terms  of  any  such  loan,  indebt- 
edness, bond,  extension  agreement,  collateral  bond  or  other  such  indebtedness  or 
liability  have  become  or  shall  become  due  and  payable  prior  to  July  first,  nine- 
teen hundred  thirty-four,  shall  become  and  be  due  and  payable  six  months  after  the 
expiration  of  such  emergency  period  as  now  or  hereafter  defined  or  extended. 

Notwithstanding  the  foregoing  provisions  of  this  section,  any  installments  or 
amortization  of  principal,  or  principal  which,  by  the  terms  of  any  such  loan,  indebted- 
ness, (bond,  extension  agreement,  collateral  bond  or  other  such  indebtedness  or  liability 
have  become  or  shall  become  due  and  payable  between  July  first,  nineteen  hundred 
thirty-four  and  July  first,  nineteen  hundred  thirty-five,  inclusive,  shall  become  and 
be  due  and  payable  one  year  after  the  expiration  of  such  emergency  period  as  now  or 
hereafter  defined  or  extended.  The  liability  of  any  indorser,  guarantor  of,  or  surety 
for  any  such  obligation  shall  not  be  affected  or  impaired  by  reason  of  the  extension 
of  time  of  payment  of  any  such  installments  or  amortization  of  principal,  or 
principal  or  by  reason  of  the  failure  of  the  holder  to  demand  payment  of  such 
indebtedness,  or  of  such  installment  or  amortization,  or  by  reason  of  the  failure  of 
the  holder  to  give  notice  of  non-payment,  or  by  reason  of  the  failure  of  the  holder  to 
bring  any  action  or  proceeding  to  recover  such  indebtedness,  or  any  installment  or 
amortization,  during  the  time  payment  of  any  such  installment  or  amortization  or 
principal  is  suspended  by  the  provisions  of  this  section  as  amended  by  this  act. 
(Amended  by  Chapter  357,  Laws  of  1934.) 

1-c.  Civil  Practice  Act,  §  1077-c.    Notice  of  application. 

Notwithstanding  the  foregoing  provisions,  any  person  who  would  otherwise  have 
the  right  to  foreclose  a  mortgage,  shall  have  the  right  to  make  an  application  to  any 
court  in  which  such  foreclosure  action  might  be  brought  upon  eight  days  notice, 
served  personally,  or  in  such  manner  as  the  court  may  direct  to  the  last  record 
owner  of  the  mortgaged  property,  and  if  upon  such  application  it  shall  appear  to  the 
satisfaction  of  the  court  that  the  mortgaged  property  during  the  six  months  prior 
to  the  application  shall  have  produced  a  surplus  over  and  above  the  taxes,  interest 
and  all  other  carrying  charges,  then  the  court  may  make  an  order  directing  the 
payment  of  such  surplus  or  such  part  thereof  as  the  court  may  determine  to  the 
mortgagee  to  apply  toward  the  reduction  of  any  past  due  principal.  In  the  event 
of  default  in  making  of  such  payment  for  thirty  days  after  service  of  a  copy  thereof 
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with  notice  of  entry  thereof,  then  and  in  such  event  the  applicant  may  maintain  an 
action  to  foreclose  such  mortgage.  In  any  such  proceeding  the  court  may  enter  an 
order  permitting  foreclosure  without  other  proof  if  the  owner  of  the  property  shall 
fail  to  make  available  for  inspection  by  the  mortgagee  and  the  court  all  records  and 
data  available  as  to  the  income  and  disbursements,  or  if  the  owner  shall  fail  to 
produce  adequate  records  or  data  of  income  and  disbursements. 

This  section  shall  not  apply  to  properties  used  or  intended  to  be  used  for  farming 
purposes  or  dwellings  occupied  by  the  owner  or  by  the  owner  in  conjunction  with 
not  more  than  one  other  family. 

1-cc.  Civil  Practice  Act,  §  1077-cc. 

Notwithstanding  any  inconsistent  provisions  of  this  act  or  of  any  other  general  or 
special  law,  the  rate  of  interest  upon  any  loan,  indebtedness,  bond,  extension  agree- 
ment, collateral  bond,  or  other  evidence  of  indebtedness  or  liability,  if  the  indebtedness 
originated  or  was  originally  contracted  for  simultaneously  with  a  mortgage  upon 
real  property  and  is  secured  solely  by  such  mortgage,  shall  not  be  increased  by  reason 
of  the  maturity  of  such  obligation  during  the  emergency  period  as  defined  in  section 
ten  hundred  seventy-seven-g  of  this  act,  but  shall  continue  after  such  maturity  at 
the  rate  specified  in  such  obligation  or  any  agreement  reducing  such  rate  until  the 
expiration  of  such  emergency  period.     (Added  by  Chapter  890,  Laws  of  1934.) 

1-d.  Civil  Practice  Act,  §  1077-d.    Waiver  against  public  policy. 

Any  covenant  or  agreement  or  understanding  in  or  in  connection  with  or  collateral 
to  any  mortgage  whereby  a  mortgagor  waives  or  agrees  to  waive  the  protection 
intended  to  be  afforded  to  him  by  section's  ten  hundred  seventy-seven-a,  ten  hundred 
seventy-seven-b,  and  ten  hundred  seventy-seven-ce  shall  be  deemed  to  be  void  as 
against  the  public  policy  and  be  wholly  unenforceable.  (Amended  by  Chapter  SIS, 
Laws  of  1935.) 

1-e.  Civil  Practice  Act,  §  1077-e.    Application  to  pending  actions. 

Sections  ten  hundred  seventy-seven-a,  ten  hundred  seventy-seven-b,  ten  hundred 
seventy-seven-d  shall  apply  to  any  action  or  proceeding  heretofore  and  hereinafter 
instituted  for  the  foreclosure  of  a  mortgage  within  the  scope  of  this  act  unless  the 
same  has  proceeded  to  final  judgment  directing  the  sale  of  the  mortgaged  premises, 
and  any  such  action  shaU  be  dismissed  upon  payment  by  any  defendant  to  the  plaintiff 
of  taxable  costs  and  the  remedying  of  any  default  other  than  the  payment  of  principal 
or  any  installment  of  principal  within  thirty  days  after  this  act  as  amended  takes 
effect,  or  within  twenty  days  after  the  commencement  of  such  action,  but  otherwise 
such  action  or  proceeding  may  continue.     (Amended  by  Chapter  17,  Laws  of  1935.) 

1-f.  Civil  Practice  Act,  §  1077-f .    Statute  of  Limitations  not  to  run  during 
emergency. 

Any  action  or  proceeding  within  the  scope  of  this  act,  which  would  have  been 
maintainable  at  any  time  during  the  period  of  the  emergency,  shall  not  be  barred 
by  any  provision  of  article  two  of  the  civil  practice  act  during  a  period  of  one  year 
after  the  termination  of  the  emergency.  This  section  shall  not  be  construed  to 
shorten  the  period  within  which  any  such  action  may  be  commenced. 

1-g.  Civil  Practice  Act,  §  1077-g.    Mortgages  not  affected. 

The  provisions  of  sections  ten  hundred  seventy-seven-a,  ten  hundred  seventy-seven-b, 
ten  hundred  seventy-seven-c,  ten  hundred  seventy-seven-d,  ten  hundred  seventy-seven-e 


346  FOKECLOSXJEE    BY   ACTION. 

■and  ten  hundred  seventy-seven-f  shall  not  apply  to  any  mortgage  held  by  a  savings 
and  loan  association,  payable  in  monthly  installments  over  a  period  of  more  than  ten 
years  from  the  time  of  the  making  of  the  loan,  or  made  in  accordance  with  the 
provisions  of  sections  three  hundred  eighty-four  or  three  hundred  eighty-five  of  the 
banting  law  nor  to  any  mortgage  dated  on  or  after  July  first,  nineteen  hundred 
thirty-two,  nor  to  any  obligations  in  connection  with  or  secured  by  any  such  mort- 
gages. The  period  of  the  emergency  shall  be  from  the  date  this  act  takes  effect 
until  July  first,  nineteen  hundred  thirty-six.     (Amended  by  CShapter  1,  Laws  of  1935.) 

1-h.  Civil  Practice  Act,  §  1077-h.    Dismissal  of  action  upon  tender. 

Within  twenty  days  after  the  enactment  of  this  section,  any  action  or  proceeding 
heretofore  instituted  for  the  foreclosure  of  a  mortgage  within  the  scope  of  this 
article  shall  be  dismissed  and  any  judgment  heretofore  entered  shall  be  vacated,  at  any 
time  prior  to  the  sale  of  the  mortgaged  property  upon  payment  or  tender  of  payment 
by  any  defendant  to  the  plaintiff  of  all  taxaible  costs  and  disbursements  allowed  by 
law  and  the  remedying  of  any  default  other  than  the  payment  of  principal.  (Added 
toy  Chapter  763,  Laws  of  W35.) 

R.  Action  on  debt  after  foreclosure  action. 

The  section  of  the  Civil  Practice  Act  set  forth  here  in  the  text, 
while  correct  as  to  substance  is  inaccurately  cited  in  number  as 
1087,  in  fact  being  1078. 

Leave  will  not  be  granted  to  sue  an  executor,  personally,  on 
the  bond  to  recover  a  deficiency,  where  more  than  nine  years 
have  elapsed  since  it  was  ascertained  on  foreclosure  that  the 
deficiency  existed,  and  where  the  estate  represented  by  the  executor 
is  without  funds  to  reimburse  him  and  he  has  never  received 
notice  of  any  intention  to  hold  him  personally  liable  for  the 
■deficiency.    Stehl  v.  Uris,  210  App.  Div.  444,  206  N.  Y.  Supp.  296. 

T.  Receiver  of  property. 

The  court  will  not  appoint  a  receiver  without  reasonable  ground 
therefor  appearing,  notwithstanding  a  clause  in  the  mortgage 
entitling  the  mortgagee  to  obtain  the  appointment  of  a  receiver 
without  regard  to  the  adequacy  of  the  security.  A  mortgagee  has 
not  the  absolute  right  to  such  appointment,  and,  in  order  to  have 
a  receiver  appointed,  must  show  that  the  mortgaged  premises  are 
inadequate  security  for  the  debt.  W.  I.  M.  Corp.  v.  Cipulo,  216 
App.  Div.  46,  214  N.  Y.  Supp.  718. 

The  receiver  of  premises  pending  foreclosure  of  a  mortgage 
thereon  may  require  the  tenants  who  are  parties  and  whose  leases 
are  subordinate  to  the  mortgage,  to  pay  the  reasonable  value  of 
the  use  of  the  premises.  This  may  be  true,  although  the  tenants 
have  paid  rent  in  advance  to  the  owner  of  the  equity  of  redemption. 
Olive  V.  Levy,  201  App.  Div.  262,  194  N.  Y.  Supp.  88. 
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Where  the  mortgagor  enters  into  an  agreement  with  the  mort- 
gagee to  permit  the  latter  to  appoint  a  receiver  in  a  case  of  fore- 
closure without  notice  to  the  mortgagor,  his  heirs,  executors  or 
administrators,  the  agreement,  although  recorded,  has  no  effect 
as  to  the  grantee  of  the  premises  and  the  usual  proceedings  for 
the  appointment  of  a  receiver  in  foreclosure  should  be  followed. 
Finch  V.  Flanagan,  208  App.  Div.  251,  203  N.  Y.  Supp.  560. 

A  receivership  in  foreclosure  is  an  extraordinary  remedy.  A 
receiver  is  the  agent  of  the  court.  His  appointment  is  for  the 
protection  of  the  interest  of  a  party  but  his  possession  and  acts 
are  those  of  the  court.  The  court  will  not  assume  the  duty  and 
responsibility  of  a  receivership  upon  the  consent  of,  or  for  the 
accommodation  of,  a  person.  By  such  a  receivership  the  court 
takes  possession  of  a  person's  property  before  judgment  and 
before  a  debt  or  an  amount  to  be  satisfied  is  determined;  it  sub- 
jects a  person  and  his  property  to  a  considerable  expense  and 
deprives  him  of  the  use  of  his  property  without  justification 
unless  good  cause  therefor  is  shown.  To  justify  the  appointment 
of  a  receiver  on  the  application  of  the  mortgagee  it  must  appear 
that  the  mortgaged  premises  are  an  inadequate  security  for  the 
debt  and  that  the  parties  personally  liable  for  the  debt  are  insol- 
vent. The  fact  that  upon  the  sale  a  small  deficiency  results  will 
not  necessarily  sustain  the  appointment  of  a  receiver.  Finch  v. 
Flanagan,  208  App.  Div.  251,  203  N.  Y.  Supp.  560. 

A  determination  in  surplus  money  proceedings  of  the  priority 
of  mortgage,  mechanics'  lien  and  judgment  creditors,  is  not  an 
adjudication  as  to  the  priority  in  rents  and  profits  collected  by 
the  receiver  of  a  judgment  creditor  who  relies  on  an  assignment  of 
rent  to  establish  his  claim  to  priority.  Kaufman  v.  Eisenberg, 
210  App.  Div.  270,  205  N.  Y.  Supp.  515. 

An  assignment  of  rents  to  protect  one  who  loaned  money  to 
the  mortgagor  and  who  subsequently  secured  a  judgment  does  not 
give  the  claimant  priority  over  a  mortgage  executed  and  recorded 
subsequent  to  the  said  assignment,  but  prior  to  the  judgment,  since 
the  assignment  amounts  to  nothing  more  than  a  pledge  of  the 
rents  to  which  the  pledgee  does  not  become  entitled  until  he  asserts 
his  rights  in  some  legal  form  and  endeavors  to  reduce  the  pledge 
to  possession,  and,  therefore,  the  mortgage,  having  been  given 
prior  to  the  rendition  of  the  judgment,  is  entitled  to  priority. 
Kaufman  v.  Eisenberg,  210  App.  Div.  270,  205  N.  Y.  Supp.  515. 

Where  a  receiver  is  an  attorney  at  law,  he  should  in  the  ordi- 
nary discharge  of  his  duties  require  no  counsel,  but  it  may  be 
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necessary  to  obtain  counsel  when  unusual  complications  arise. 
Utica  Partition  Corporation  v.  Jackson  Const.  Co.,  201  App.  Div. 
376,  192  N.  Y.  Supp.  956,  appeal  dismissed  236  N.  Y.  638. 

Where  the  order  appointing  a  receiver  expressly  authorized 
him  to  insure  the  property  and  he  acted  in  good  faith  in  procur- 
ing the  insurance  and  the  referee  appointed  to  examine  his 
accounts  reported  in  favor  of  allowing  him  the  expense  of  the 
insurance,  the  court  will  not  disturb  the  conclusion  of  the  referee. 
Utica  Partition  Corporation  v.  Jackson  Const.  Co.,  201  App.  Div. 
376,  192  N.  Y.  Supp.  956,  appeal  dismissed  236  N.  Y.  638. 

The  receiver  will  be  entitled  to  commissions  upon  the  amount 
collected  from  an  insurance  company  for  a  fire  loss  arising  while 
he  is  in  charge  of  the  buildings  on  the  premises,  if  the  receiver 
filed  the  proofs  of  loss  and  collected  the  amounts  due,  although 
the  money  belongs  to  the  mortgagee  and  as  a  matter  of  fact  the 
receiver  indorsed  the  check  over  to  the  mortgagee.  Utica  Parti- 
tion Corporation  v.  Jackson  Const.  Co.,  201  App.  Div.  376,  192 
N.  Y.  Supp.  956,  appeal  dismissed  236  N.'  Y.  638. 

A  receiver  should  not  be  allowed  commissions  on  rents  collected 
from  individual  tenants  after  the  order  was  modified  requiring 
the  lessee  of  the  building  to  collect  the  rents,  and  at  a  time 
when  the  parties  interested  had  settled  their  dispute  and  had 
requested  the  receiver  to  consent  to  his  discharge,  nor  should  he 
be  allowed  for  commissions  paid  to  his  agent  for  making  said 
collection.  Utica  Partition  Corporation  v.  Jackson  Const.  Co., 
201  App.  Div.  376,  192  N.  Y.  Supp.  956,  appeal  dismissed  236 
N.  Y.  638. 

The  receiver's  account  should  be  surcharged  with  the  amount 
of  the  penalties  imposed  for  failure  to  pay  taxes  promptly,  but  it 
should  not  be  surcharged  with  losses  from  making  leases  at  low 
rentals  or  with  the  amount  expended  in  repairing  the  building, 
for  though  said  repairs  were  large,  they  were  necessary,  in  view 
of  the  fact  that  the  building  at  the  time  the  receiver  was  appointed 
was  in  bad  condition,  and  leases  and  repairs  were  made  in  good 
faith,  and  the  charges  for  the  work  done  were  reasonable.  Utica 
Partition  Corporation  v.  Jackson  Const.  Co.,  201  App.  Div.  376, 
192  N.  Y.  Supp.  956,  appeal  dismissed  236  N.  Y.  638. 

A  receiver  should  not  be  charged  with  the  loss  resulting  during 
a  certain  period  of  the  receivership,  where  there  was  no  evidence 
that  the  loss  was  due  to  any  mismanagement  on  his  part.  Utica 
Partition  Corporation  v.  Jackson  Const.  Co.,  201  App.  Div.  376, 
192  N.  Y.  Supp.  956,  appeal  dismissed  236  N.  Y.  638. 
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A  receiver  should  be  allowed  commissions  paid  to  an  agent,  an 
employee  in  Ms  office,  for  collecting  rents  where  the  order  appoint- 
ing the  receiver  provided  for  the  appointment  of  an  agent  and 
the  selection  of  the  agent  in  question  was  made  under  the  authority 
of  the  order  and  was  regular  in  every  respect.  Utica  Partition 
Corporation  v.  Jackson  Const.  Co.,  201  App.  Div.  376,  192  N.  Y. 
Supp.  956,  appeal  dismissed  236  N.  Y.  638. 

Where  there  is  no  stipulation  as  to  the  amount  of  fees  to  be 
paid  to  the  referee  to  examine  the  accounts  of  the  receiver,  an 
allowance  of  $500  should  be  reduced  to  $10  per  day  or  the  sum 
of  $330,  where  it  appears  that  he  spent  not  more  than  75  hours 
on  the  case,  of  which  35  hours  were  consumed  during  13  days  in 
hearings.  TJtica  Partition  Corporation  v.  Jackson  Const.  Co.,  201 
App.  Div.  376, 192  N.  Y.  Supp.  956,  appeal  dismissed  236  N.  Y.  638. 

On  a  referee's  examination  of  the  accounts  of  a  receiver  in  a 
foreclosure  action,  an  allowance  of  thirty  cents  per  folio  to  the 
stenographer  for  transcribing  the  minutes  of  the  hearings  for  the 
use  of  the  referee  should  be  reduced  to  fifteen  cents  per  folio  where 
it  appears  that  there  was  no  stipulation  as  to  the  amount  of  the 
fees  and  that  the  stenographer  received  fifteen  cents  per  folio  for 
a  carbon  copy  furnished  for  the  joint  use  of  the  receiver  and  the 
attorney  for  the  objecting  party.  Utica  Partition  Corporation  v. 
Jackson  Const.  Co.,  201  App.  Div.  376, 192  N.  Y.  Supp.  956,  appeal 
dismissed  236  N.  Y.  638. 

U.  Costs  and  allowances. 

The  amounts  allowed  under  section  1512  of  the  Civil  Practice 
Act  were  changed  by  Chapter  466  of  the  Laws  of  1926. 

The  minimum  fee  of  ten  dollars  was  changed  to  twenty-five 
dollars  by  Chapter  252,  Laws  of  1926. 

It  is  discretionary  with  the  court,  to  be  determined  with  great 
caution,  whether  additional  compensation  should  be  allowed  and 
in  such  determination  the  suggestions  laid  down  in  Chisholm  v. 
Hopson,  182  App.  Div.  856  should  be  followed.  Prudential  Ins. 
Co.  V.  Hogan,  235  App.  Div.  196,  257  N.  Y.  Supp.  454. 

The  provision  of  section  1546  of  the  Civil  Practice  Act,  limiting 
a  referee's  commissions  to  ten  dollars,  applies  only  to  his  commis- 
sions, and  not  to  his  fees ;  to  the  extra  allowance  given  him  when 
he  is  required  to  take  security  upon  a  sale,  or  to  distribute  or 
apply  any  of  the  proceeds  of  the  sale,  and  not  to  his  fees  based 
upon  a  percentage  of  the  purchase  price  and  which  are  allowed  the 
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sheriff,  if  he  is  designated  to  sell.  Accordingly,  in  an  action  to 
foreclose  a  mortgage  where,  after  the  property  was  bid  in  on 
the  sale  by  the  plaintiff  for  the  sum  of  $1,000,  $100  of  the  pur- 
chase price  was  paid  the  referee  and  the  balance  credited  by  the 
plaintiff  on  the  amount  due  upon  the  bond  and  mortgage,  the 
referee's  fees  should  be  figured  on  a  basis  of  five  per  centum  of 
$250,  and  three  per  centum  of  $750,  the  balance  of  the  purchase 
price,  $2  for  posting  and  publishing  notice  of  the  sale,  and  $5  for 
the  deed.  In  addition  to  these  fees,  the  referee  is  entitled  to 
commissions  at  one-half  the  rate  allowed  an  executor  or  adminis- 
trator for  receiving  and  paying  out  money,  which  in  this  instance 
must  be  limited  to  $10,  since  the  property  was  bid  in  by  the 
plaintiff  and  the  larger  part  of  the  purchase  price  was  applied 
on  the  amount  due  on  the  bond  and  mortgage,  though  the  total 
compensation  to  which  the  referee  is  entitled  since  that  sum 
exceeds  the  limit  allowed  when  the  property  is  sold  for  less  than 
$10,000,  the  compensation  must  be  fixed  at  $50.  Wallace  v.  Stone, 
127  Misc.  358,  216  N.  Y.  Supp.  282. 

A  referee  in  foreclosure  under  the  provisions  of  section  1546 
of  the  Civil  Practice  Act  is  entitled  to  compensation  consisting  of 
his  fees  as  specified  in  section  1558,  subdivision  11  and  such  com- 
missions as  may  be  proved  where  the  reference  has  involved 
certain  duties.  Railroad  Cooperative  Building  S  Loan  Association 
V.  Mario  Cautero,  240  App.  Div.  318. 

ARTICLE  VII. 

REFERENCE  TO  COMPUTE  AMOUNT  DUE. 

A.  Rules  of  Civil  Practice,  RiQe  256.    Reference  on  default  or  admission. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fail  to  answer  within  the 
time  allowed  for  that  purpose,  or  the  right  of  the  plaintiff,  as  stated  in  the  com- 
plaint, is  admitted  by  the  answer,  unless  the  court  shall  ascertain  and  determine  the 
amount  due,  the  plaintiff  may  have  an  order  referring  it  to  some  suitable  person  as 
referee  to  compute  the  amount  due  to  the  plaintiff  and  to  such  of  the  defendants  as 
are  prior  incumbrancers  of  the  mortgaged  premises,  and  to  examine  and  report  whether 
the  mortgaged  premises  can  be  sold  in  parcels,  and,  if  the  whole  amount  secured 
by  the  mortgage  has  not  become  due,  he  shall  report  the  amount  thereafter  to 
become  due.  Where  the  defendant  is  an  infant,  and  has  put  in  a  general  answer  by 
his  guardian,  or  if  any  of  the  defendants  be  absentees,  the  order  of  reference  also 
shall  direct  the  person  to  whom  it  is  referred  to  take  proof  of  the  facts  and  circum- 
stances stated  in  the  complaint  and  to  examine  the  plaintiff  or  his  agent,  on  oath, 
as  to  any  payments  which  have  been  made,  and  to  compute  the  amount  due  on  the 
mortgage,  preparatory  to  the  application  for  judgment  of  foreclosure  and  sale. 
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B.  Eules  of  Civil  Practice,  Rule  257.     Application  for  judgment  on 
default  or  admission. 

In  an  action  to  foreclose  a  mortgage,  when  no  answer  is  put  in  by  the  defendant 
within  the  time  allowed  for  that  purpose,  nor  any  answer  denying  any  material  facts, 
of  the  complaint,  the  plaintiff  may  apply  for  judgment  at  any  special  term  on  due 
notice  to  such  of  the  defendants  as  have  appeared  in  the  action,  and  without  putting 
the  cause  on  the  calendar. 

In  such  case,  when  he  moves  for  judgment,  the  plaintiff  must  show  whether  any  of" 
the  defendants  who  have  not  appeared  are  absentees,  and,  if  the  court  has  not 
computed,  he  must  produce  the  referee's  report  of  the  examination  of  the  plaintiff 
or  his  agent,  on  oath,  as  to  any  payments  which  have  been  made,  and,  if  there  be 
infants  or  absentees,  proof   of  the  facts  and  circumstances  stated  in  the  complaint. 

ARTICLE  VIII. 

JUDGMENT. 

A.  Civil  Practice  Act,  §  1082.    Final  judgment  must  direct  sale. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  the  plaintiff  becomes, 
entitled  to  final  judgment,  it  must  direct  the  sale  of  the  property  mortgaged  or  of 
such  part  thereof  as  is  sufficient  to  discharge  the  mortgage  debt,  the  expenses  of  the 
sale  and  the  costs  of  the  action;  except  in  an  action  brought  to  foreclose  or  extinguish 
a  right  of  redemption,  in  which  action  the  judgment,  instead  of  directing  a  sale 
of  the  property,  shall  fix  the  time  within  which  such  property  shall  be  redeemed  by 
a  person  having  or  claiming  the  right  to  redeem  or  foreclose  a  second  or  subsequent 
mortgage  or  Hen  that  has  been  matured  for  at  least  five  years  and  shall  provide  that. 
a  failure  to  redeem  or  commence  an  action  for  the  foreclosure  of  such  mortgage  or 
lien  within  such  time,  shall  preclude  such  mortgagee  or  lienor  from  redeeming  such 
property  or  foreclosing  such  mortgage  or  lien  and  thereafter  such  mortgagee  or 
lienor  shaU  be  excluded  from  claiming  any  title  or  interest  in  such  property  and  all 
title  or  interest  of  such  mortgagee  or  lienor  in  such  property  shall  thereby  be 
extinguished  and  terminated.  All  surplus  moneys  arising  from  the  sale  of  mortgaged 
premises  under  any  judgment  shall  be  deposited  by  the  officer  appointed  to  conduct  the- 
sale  of  the  premises  within  five  days  after  the  same  shall  be  received  and  be  ascer- 
tainable to  the  credit  of  the  action  in  a  bank  or  trust  company  named  by  the  court 
in  the  final  judgment  unless  otherwise  specially  directed,  subject  to  the  further  order- 
of  the  court;  and  every  judgment  in  foreclosure  shall  contain  such  directions,  except 
where  other  provisions  are  made  specially  by  the  court.  Any  person  claiming  the 
surplus  moneys  arising  upon  the  sale  of  mortgaged  premises,  or  any  part  thereof, 
either  in  his  own  name  or  by  his  attorney  at  any  time  before  the  confirmation  of  the 
report  of  sale,  may  file  with  the  clerk  in  whose  office  the  report  of  sale  is  filed  a 
written  notice  of  such  claim,  stating  therein  the  nature  and  the  extent  of  his  claim 
and  the  address  of  himself  or  his  attorney.  A  motion  to  confirm  such  report  of  sale- 
shall  not  be  made  within  three  months  after  the  filing  of  the  report  and  shall  in  any 
event  be  made  not  later  than  four  months  after  the  filing  of  such  report,  except  that 
if  there  be  no  surplus  moneys  arising  from  the  sale  of  the  mortgaged  premises  under 
such  judgment,  an  application  for  confirmation  of  the  report  of  sale  may  be  made  at 
any  time  after  the  report  shall  have  been  filed  eight  days.  Where  the  report  of  sale 
shows  surplus  money  the  party  moving  for  confirmation  of  the  report  of  sale  shall 
present  with  his  motion  papers  a  proper  voucher  for  the  surplus  moneys  showing  that 
they  have  been  paid  over,  deposited  or  disposed  of  in  pursuance  of  the  judgment,  a 
certificate  of  the  clerk  specifying  the  notices  of  claim  to  the  surplus  moneys,  if  any, 
so  filed  with  him,  and  an  affidavit  showing  any  other  unsatisfied  lien  on  the  property.. 
Where  it  appears  to  the  court,  on  such  motion  for  confirmation  of  the  report  of  sale,. 
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that  the  owner  of  the  equity  of  redemption  ia  the  action  is  entitled  to  all  of  the 
surplus  moneys,  and  is  the  only  person  claiming  the  same,  it  may  order  that  such 
surplus  moneys  shall  be  paid  over  to  such  owner  or  his  assigns  by  the  ofSeer 
appointed  to  conduct  the  sale  of  the  premises,  without  further  proceedings.  Where  it 
appears  on  such  motion  that  the  owner  is  not  the  only  person  claiming  such  surplus, 
the  court  shall  direct  the  sheriff  or  referee  making  the  sale,  within  five  days  after 
such  order  is  made,  to  pay  such  surplus  moneys  in  the  city  of  New  York  to  the 
chamberlain  of  the  said  city,  and  iu  other  counties  outside  the  city  of  New  York,  to 
the  treasurer  thereof,  unless  otherwise  specially  directed,  subject  to  the  further  order 
of  the  court.  In  case  of  the  death,  disability,  or  removal  of  the  officer  appointed  to 
conduct  the  sale  of  the  premises,  the  court  may  grant  an  order  authorizing  the  bank 
or  trust  company  in  which  such  surplus  moneys  are  deposited  to  pay  them  over  to 
the  person  or  persons  entitled  thereto.     (Amended  by  Chapter  652,  Laws  of  1931.) 

C.  Rules  of  Civil  Practice,  Bule  259.    Contents  of  judgment  of  sale. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the  description  and  par- 
ticular boundaries  of  the  property  to  be  sold,  so  far  as  the  same  can  be  ascertained 
from  the  mortgage,  and  other  instruments  on  record  affecting  the  property,  shall  be 
inserted.  Unless  otherwise  specially  ordered  by  the  court,  the  judgment  shall  direct  that 
the  mortgaged  premises,  or  so  much  thereof  as  may  be  sufficient  to  discharge  the 
mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the  action,  and  which  may 
be  sold  separately  without  material  injury  to  the  parties  interested,  be  sold  by  or 
under  the  direction  of  the  sheriff  of  the  county,  or  a  referee,  and  that  the  plaintiff, 
or  any  other  party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff  or  referee 
execute  a  deed  to  the  purchaser;  that  out  of  the  proceeds  of  the  sale,  unless  otherwise 
directed,  he  pay  the  expenses  of  the  sale,  and  that  he  pay  to  the  plaintiff,  or  his 
attorney,  the  amount  of  the  debt,  interest  and  costs,  or  so  much  as  the  purchase 
money  will  pay  of  the  same  and  that  he  take  the  receipt  of  the  plaintiff,  or  his 
attorney,  for  the  amount  so  paid,  and  file  the  same  with  his  report  of  the  sale,  and 
that  the  purchaser  at  such  sale  (be  let  into  possession  of  the  premises  on  production 
of  the  deed. 

E.  Notice  of  application. 

An  application  for  judgment  in  a  foreclosure  action  cannot  be 
made  under  rule  113,  authorizing  summary  judgment  in  certain 
cases,  but  may  be  made  under  rule  112,  authorizing  a  motion  for 
judgment  on  the  pleadings.  Securities  Acceptance  Corp.  v.  Kane 
Co.,  119  Misc.  354,  196  N.  Y.  Supp.  519,  affirmed  207  App.  Div. 
840,  201  N.  Y.  Supp.  945. 

A  notice  of  an  application  for  a  judgment  in  a  mortgage  fore- 
closure case  in  which  the  defendant  defaulted,  is  fatally  defective 
under  rule  190  of  the  Eules  of  Civil  Practice,  where  it  omits  to 
notify  the  defendant  of  the  day  of  the  month  on  which  the  appli- 
cation wUl  be  made.  Kirschenbaum  v.  Rubin,  128  Misc.  151,  218 
N.  Y.  Supp.  323. 

P.  Contents  of  final  judgment. 

Where  at  the  opening  of  the  trial  the  plaintiff  made  a  motion 
for  judgment  on  .+he  pleadings  and  the  motion  was  granted,  it  is 
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irregular  for  the  trial  judge  to  direct  the  clerk  by  order,  to  enter 
a  judgment  of  foreclosure  and  sale,  for  the  judgment  should  not  be 
entered  until  it  has  been  signed  by  the  trial  judge.  Block  v.  Ticker, 
219  App.  Div.  587,  220  N.  Y.  Supp.  132. 

I.  Direction  as  to  deficiency. 

In  an  action  to  foreclose  a  mortgage,  the  defendant  may  show 
that  prior  to  the  execution  of  the  mortgage,  the  parties  agreed 
that  the  mortgagor  would  not  be  personally  liable,  and  that  the 
mortgagee  would  look  exclusively  to  the  land  as  security  for  the 
payment  of  the  debt;  and  if  such  agreement  is  established,  the 
judgment  should  contain  no  clause  for  deficiency  judgment 
against  the  mortgagors.  Gardenier  v.  Scripter,  124  Misc.  832, 
210  N.  Y.  Supp.  331. 

L.  Sale  of  parcels  in  particular  order. 

The  equitable  doctrine  that  when  premises  subject  to  a  mort- 
gage are  conveyed  in  parts  at  different  times  the  parcels  are  to 
be  primarily  charged  with  the  payment  of  the  mortgage  debt  in 
the  inverse  order  of  alienation,  is  subject  to  qualifications  when  the 
equities  require  it.  A  motion,  by  one  who  at  a  mortgage  fore- 
closure sale  bid  in  her  own  premises,  for  an  order  directing  the 
referee  to  return  her  the  amount  bid  and  paid,  on  the  ground 
that  prior  to  the  sale  of  her  premises  the  amount  for  which  other 
premises  covered  by  the  mortgage  had  been  sold  was  more  than 
sufficient  to  pay  the  amount  required  under  the  judgment,  is  prop- 
erly denied  where  it  appears  that  the  premises  in  question  were 
conveyed  subject  to  the  blanket  mortgage  and  that  a  proportionate 
share  of  the  amount  due  thereon  was  a  part  of  the  purchase  price. 
Kassin  v.  M.  S  L.  Building  Corp.,  243  N.  Y.  376,  reversing  215 
App.  Div.  588,  214  N.  Y.  Supp.  298. 

N.  Vacating  or  modifying  judgment. 

It  was  error  for  the  court  to  grant  an  order  on  defendants* 
motion  to  open  an  alleged  default  judgment  in  foreclosure  pro- 
ceedings, since  it  appeared  that  the  case  was  adjourned  several 
times  because  of  the  illness  of  counsel  for  defendants ;  that  shortly 
before  the  summer  vacation  of  the  court  defendants  were  ordered 
to  and  did  procure  other  counsel  who  appeared  in  court  to  repre- 
sent them  and  who  had  at  least  four  days  to  prepare  the  case 
before  it  was  reached  for  trial ;  that  substituted  counsel  virtually 
permitted  judgment  to  be  taken  under  the  terms  of  a  settlement ; 
23 
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that  after  the  order  to  show  cause  why  the  judgment  should  not 
be  opened  and  before  the  argument  of  the  motion,  offers  of  settle- 
ment were  made  and  over  the  objection  of  the  plaintiff's  counsel 
when  the  motion  came  on  to  be  heard,  the  hearing  was  adjourned 
and  on  the  adjourned  hearing,  although  the  defendants  had  failed 
to  carry  out  their  offer  of  settlement,  the  court  granted  the  motion 
upon  the  payment  of  the  costs  in  the  foreclosure  proceedings, 
referee's  fees,  and  the  expenses  of  advertising  the  property  for 
sale.  Upon  the  failure  to  carry  out  the  terms  of  settlement,  the 
defendants  had  no  further  right  to  insist  that  the  plaintiff  defer 
his  remedy  of  sale  of  the  mortgaged  land.  Cohen  v.  Orlove,  207 
App.  Div.  603,  202  N.  Y.  Supp.  517. 

The  court  is  prohibited  from  rendering  judgment  in  the  action 
unless  the  requirements  of  section  1080  and  120  of  the  Civil  Prac- 
tice Act  are  complied  with,  and  the  defendant  having  deposited 
in  court  more  than  sufficient  to  pay  the  amount  due  for  principal 
and  interest  on  a  certain  date,  the  amount  due  on  the  date  should 
be  paid  to  the  plaintiff,  defendant  relieved  of  his  default  and 
judgment  directed  accordingly.  Bech  v.  Williams,  116  Misc.  80, 
190  N.  Y.  Supp.  256. 

ARTICLE  IX. 

SALE  AND  CONFIRMATION. 

A.  Civil  Practice  Act,  §  1087.    Payments  of  taxes,  assessments  and  water 
rates  out  of  proceeds  of  sale. 

Where  a  judgment  rendered  in  an  action  to  foreclose  a  mortgage  upon  real  prop- 
erty directs  a  sale  of  the  real  property,  the  officer  making  the  sale  must  pay  out 
of  the  proceeds,  unless  the  judgment  otherwise  directs,  all  taxes,  asssesments  and 
water  rates  which  are  liens  upon  the  property  sold,  and  redeem  the  property  sold 
from  any  sales  for  unpaid  taxes,  assessments  or  water  rates  which  have  not  apparently 
become  absolute.  The  sums  necessary  to  make  those  payments  and  redemptions  are 
deemed  expenses  of  the  sale  within  the  meaning  of  that  expression  as  used  in  any 
provision  of  this  article.  The  provisions  of  this  section  shall  not  apply  to  any 
judgment  in  an  action  wherein  any  municipal  corporation  of  this  state  is  the  plaintiff 
and  the  purchaser  at  the  foreclosure  sale  thereunder.  (Amended  by  Chapter  758, 
Laws  of  1935.) 

The  duty  of  the  referee  is  purely  ministerial.  Tierney  v.  Home 
Title  Ins.  Co.,  207  N.  Y.  Supp.  550. 

Where  upon  the  foreclosure  of  a  mortgage  on  premises  held  by 
husband  and  wife  as  tenants  by  the  entirety,  it  appears  that,  at  the 
time  of  the  granting  of  the  decree,  the  husband  abandoned  his  fam- 
ily and  was  under  indictment  and  a  fugitive  from  justice,  and  the 
wife  who  bids  in  the  property  acknowledges  that  she  will  hold  it  as 
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in  entirety,  her  motion  for  leave  to  offset  as  against  the  purchase 
price  the  equity  of  redemption  in  the  property,  may  be  granted,  in 
the  absence  of  objections  by  his  creditors.  Strets  v.  Zolkoski,  118 
Misc.  806, 195  N.  Y.  Supp.  46. 

Where  the  judgment  required  the  referee  to  pay,  as  required  by 
section  1087  of  the  Civil  Practice  Act,  the  taxes,  assessments,  water 
rents  and  other  charges,  but  the  terms  of  sale  were  at  variance 
therewith,  in  that  they  provided  that  liens  and  incumbrances  would 
be  allowed  to  the  purchaser  out  of  the  purchase  money,  provided 
the  purchaser  shall,  previous  to  the  delivery  of  the  deed,  produce 
to  the  referee  proof  of  such  liens,  and  duplicate  receipts  for  the 
payment  thereof,  the  fact  that  the  purchaser  assented  to  the  terms 
of  sale  by  agreeing  to  produce  proof  of  liens  does  not  absolve  the 
referee  from  making  the  sale  in  accordance  with  the  judgment. 
Riverhead  Savings  Bank  v.  Garr,  119  Misc.  347, 196  N.  Y.  Supp.  455. 

Where  an  order  was  made  which  permitted  a  defendant  on  an 
application  to  set  aside  a  judgment  in  foreclosure  to  interpose  an 
answer  and  permitted  the  payment  in  the  meantime  "to  stand  until 
the  final  determination  of  the  issues  raised  by  the  answer,"  and  it 
was  held  on  the  trial  that  the  judgment  was  valid  and  the  issues 
raised  decided  against  the  defendants,  no  issue  having  been  raised 
as  to  the  validity  of  the  proceedings,  and  it  being  held  that  the 
former  judgment  was  right,  the  mortgage  valid  and  properly  fore- 
closed, and  that  defendants  had  no  interest  in  the  property  except 
as  theretofore  determined,  it  was  error  to  set  aside  the  judgment 
and  order  a  resale.  The  order  provided  that  the  prior  judgment 
proceedings  and  including  the  sale  should  stand  until  the  deter- 
mination of  that  issue,  and  the  legal  effect  of  such  order  was,  that 
the  judgment  and  sale  should  finally  stand  unless  some  issue  raised 
by  defendant's  answer  found  in  her  favor  required  a  modification. 
D'Eliza  V.  Ritondo,  235  N.  Y.  232,  modifying  200  App.  Div.  877. 

The  court  has  a  wide  discretion  on  an  application  to  set  aside  a 
sale  in  foreclosure ;  and  from  an  order  granting  a  resale  no  appeal 
ordinarily  lies  on  the  merits  unless  there  has  been  an  abuse  of 
discretion.  Where  there  has  been  fraud,  mistake,  misconduct  or 
surprise,  easting  suspicion  on  the  fairness  of  the  sale,  or  such 
inadequacy  in  price  as  to  shock  the  conscience  of  the  court,  there 
can  be  no  justifiable  claim  that  discretion  has  been  abused.  Misi- 
assek  v.  Roberts,  211  App.  Div.  417,  207  N.  Y.  Supp.  621. 

The  court  has  general  jurisdiction  over  a  sale  and  is  bound  to 
see  that  it  is  not  made  an  instrument  of  injustice.  While  it  is  said 
that  inadequacy  of  price  alone  will  not  authorize  the  vacating  of 
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a  sale  unless  it  is  so  apparent  as  to  shock  the  conscience  of  the 
court,  yet  where  it  is  accompanied  by  circumstances  of  mistake  or 
surprise,  the  power  and  duty  of  the  court  to  interfere  is  undoubted. 
Wright  v.  Caprarella,  205  App,  Div.  559, 199  N.  Y.  Supp.  864. 

Where  the  property  is  bid  in  by  the  purchaser  at  much  less  than 
the  actual  value  and  it  appears  that  the  owner  of  the  equity  of 
redemption  intended  to  and  was  prepared  to  bid  nearly  three  times 
the  amount  for  which  the  property  was  sold  but  that  through  the 
mistake  of  his  attorney  in  making  a  note  of  the  hour  of  sale  he  was 
not  present  at  the  sale  and  that  immediately  after  the  sale  he 
offered  to  reimburse  the  purchaser  and  give  him  a  cash  profit  for 
the  assignment  of  his  bid,  the  court  may  set  aside  the  sale  on  con- 
dition that  the  purchaser  be  reimbursed  for  his  deposit,  costs  and 
expenses.  Wright  v.  Caprarella,  205  App.  Div.  559,  199  N.  Y. 
Supp.  864. 

After  carrying  through  to  judgment  a  foreclosure  action  upon 
the  property  which  by  conveyances  had  come  into  the  hands  of  the 
defendant,  plaintiff  assigned  her  interest  in  the  mortgage  and 
judgment  to  a  mortgage  company,  which  entered  into  a  subordina- 
tion agreement  by  which  a  mortgage  negotiated  by  defendant  was 
given  preference  as  a  lien  over  the  mortgage  which  had  been 
reduced  to  judgment.  The  terms  of  sale  of  the  mortgaged  prem- 
ises to  satisfy  the  mortgage  which  had  been  assigned  by  plaintiff 
contained  a  clause  that  the  premises  were  being  sold  subject  to  the 
other  mortgage.  Held,  that  the  title  of  the  premises  was  in  no  way 
affected  by  the  fact  that  the  judgment  under  which  the  property 
was  sold  did  not  recite  or  refer  to  the  first  mortgage,  and  a  motion 
to  compel  the  purchaser  to  take  the  title,  as  sold,  will  be  granted 
and  the  referee's  report  of  sale  confirmed.  Ehrich  v.  Ehrich,  122 
Misc.  216,  202  N.  Y.  Supp.  357. 

ARTICLE  Z. 

EFFECT  OF  CONVEYANCE. 

A.  Civil  Practice  Act,  §  1085.    Effect  of  conveyance  upon  sale. 

A  convejanee  upon  a  sale  made  pursuant  to  a  final  judgment  in  an  action  to 
foreclose  a  mortgage  upon  real  property  vests  in  the  purchaser  the  same  estate  only 
that  would  have  vested  in  the  mortgagee  if  the  equity  of  redemption  had  been  fore- 
closed. Such  a  conveyance  is  as  valid  as  if  it  was  executed  by  the  mortgagor  and 
mortgagee,  and  except  as  provided  in  section  ten  hundred  and  eighty-six,  is  an  entire 
bar  against  each  of  them  and  against  each  party  to  the  action  who  was  duly 
summoned  and  every  person  claiming  from,  through  or  under  a  party  by  title  accruing 
after  the  filing  of  the  notice  of  the  pendency  of  the  action.  (Amended  by  Chapter 
683,  Laws  of  1927.) 
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B.  In  general. 

A  judgment  in  the  foreclosure  action  may  not  bar  a  subsequent 
action  to  recover  money  paid  for  an  extension  of  payment  of  the 
mortgage,  where  the  negotiations  for  the  extension  failed.  Mehlop 
V.  Central  Union  Trust  Co.,  235  N.  Y.  102,  reversing  200  App. 
Div.  1. 

The  personal  property  belonging  to  a  corporation  mortgagor 
does  not  pass  on  a  foreclosure  sale  under  a  mortgage,  although  the 
mortgage  covers  both  personal  and  real  property,  where  the  judg- 
ment of  foreclosure,  the  terms  of  sale  and  the  referee's  deed 
describe  the  real  property  only.  The  purchaser,  having  accepted, 
without  objection,  the  referee 's  deed  which  conveyed  the  real  prop- 
erty only,  cannot  claim  that  the  personal  property  was  included  in 
the  sale,  notwithstanding  a  statement  by  the  auctioneer  that  such 
was  the  fact.  Bromherger  v.  Knickerbocker  Ice  Co.,  217  App.  Div. 
490,  216  N.  Y.  Supp.  611. 

ARTICLE  XI. 

JUDGMENT  FOR  DEFICIENCY. 

A.  Judgment  for  deficiency. 

Subdivisions  a  and  b  of  section  1083  of  the  Civil  Practice  Act 
were  added  as  an  emergency  measure  by  Chapter  794  of  the  Laws 
of  1933  to  be  effective  for  one  year  and  have  been  re-enacted  each 
year  following  for  a  period  of  one  year  by  Chapter  277  of  the  Laws 
of  1934  and  Chapter  2  of  the  Laws  of  1935,  making  them  effective 
now  until  July  1,  1936. 

1.  Civil  Practice  Act,  §  1083-a.    Limitation  upon  deficiency  judgments 
during  emergency  period. 

No  judgment  shall  be  granted  for  any  residue  of  the  debt  remaining  unaatisfied  as 
prescribed  by  the  preceding  section  where  an  action  to  foreclose  the  mortgage  has 
been  or  shall  be  eommeneed  during  the  emergency  or  where  the  mortgaged  property 
shall  be  sold  during  the  emergency,  except  as  herein  provided.  Simultaneously  with 
the  making  of  a  motion  for  an  order  confirming  the  sale  or  within  ninety  days  after 
the  date  of  the  consummation  of  the  sale  by  delivery  of  the  proper  deed  of  conveyance 
to  the  purchaser,  the  party  to  whom  such  residue  shall  be  owing  may  make  a  motion 
in  the  action  for  leave  to  enter  a  deficiency  judgment  upon  notice  to  the  party  against 
whom  Bueh  judgment  is  sought  or  the  attorney  who  shall  have  appeared  for  such 
party  in  such  action.  Such  notice  shall  be  served  personally  or  in  such  other  manner 
as  the  court  may  direct.  Upon  such  motion  the  court,  whether  or  not  the  respondent 
appears,  shall  determine,  upon  affidavit  or  otherwise  as  it  shall  direct,  the  fair  and 
reasonable  market  value  of  the  mortgaged  premises  as  of  the  date  such  premises 
were  bid  in  at  auction  or  such  nearest  earlier  date  as  there  shall  have  been  any 
market  value  thereof  and  shall  make  an  order  directing  the  entry  of  a  deficiency 
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judgment.  Such  deficiency  judgment  shall  be  for  an  amount  equal  to  the  sum  of 
the  amount  owing  by  the  party  liable  as  determined  by  the  judgment  with  interest, 
plus  the  amount  owing  on  all  prior  liens  and  encumbrances  with  interest,  plus  costs 
and  disbursements  of  the  action  including  the  referee's  fee  and  disbursements,  less 
the  market  value  as  determined  by  the  court  or  the  sale  price  of  the  property  which- 
ever shall  be  the  higher.  If  no  motion  for  a  deficiency  judgment  shall  be  made  as 
herein  prescribed  the  proceeds  of  the  sale  regardless  of  amount  shall  be  deemed  to  be 
in  full  satisfaction  of  the  mortgage  debt  and  no  right  to  recover  any  deficiency  in  any 
action  or  proceeding  shall  exist. 

Notwithstanding  the  foregoing  provisions  and  irrespective  of  whether  a  motion  for 
a  deficiency  judgment  shall  have  been  made  or,  if  made,  shall  have  been  denied,  the 
court  shall  direct  that  all  moneys  remaining  in  the  hands  of  a  receiver  of  the  rente 
and  profits  appointed  in  the  action,  after  the  payment  of  the  receiver's  fees  and  the 
expenses  of  the  receivership,  or  any  moneys  remaining  in  the  hands  of  a  mortgagee  in 
possession  or  an  assignee  of  the  rents  and  profits  of  said  premises,  shall  be  paid  to  the 
plaintiff  to  the  extent  of  the  amount,  if  any,  by  which  the  judgment  of  foreclosure  and 
sale  exceeds  the  amount  paid  for  said  property  upon  said  sale.  (Amended  by  Chapters 
562  and  564,  Laws  of  1934  and  Chapter  268,  Laws  of  1935.) 

2.  Civil  Practice  Act,  §  1083-b.    Judgments  in  actions  on  bonds. 

In  any  action  pending  at  the  time  this  section  as  hereby  added  takes  effect,  or  here- 
after commenced  during  the  emergency,  other  than  an  action  to  foreclose  a  mortgage, 
to  recover  a  judgment  for  any  indebtedness  secured  by  a  mortgage  on  real  property 
and  which  originated  simultaneously  with  such  mortgage  and  which  is  secured  solely 
by  such  mortgage,  against  any  person  or  corporation  directly  or  indirectly  or 
contingently  liable  therefor,  any  party  against  whom  a  money  judgment  is  de- 
manded, shall  be  entitled  to  set  off  the  fair  and  reasonable  market  value  of  the 
mortgaged  property  less  the  amounts  owing  on  prior  liens  and  encumbrances.  In 
any  action  to  foreclose  the  mortgage  commenced  after  the  emergency  as  defined  by  the 
law  shall  have  expired,  a  deficiency  judgment  may  be  recovered  as  though  this  section 
had  not  been  enacted  but  the  amount  of  any  money  judgment  recovered  as  provided 
in  this  section  shall  be  deducted  in  computing  such  deficiency  judgment. 

An  agreement  executed  by  the  executor  of  a  mortgagor  and  the 
mortgagee  extending  the  due  date  of  the  mortgage,  does  not,  in 
the  absence  of  specific  stipulations  therein,  make  the  executor 
personally  liable  for  any  deficiency  that  may  arise  on  the  fore- 
closure of  the  mortgage  and  sale  of  the  premises.  Stehl  v.  Uris, 
210  App.  Div.  444,  206  N.  Y.  Supp.  296. 

The  guarantor  of  a  third  mortgage  which  was  foreclosed  and  the 
premises  sold  is  not  liable  for  the  expenses  of  the  purchaser  on 
the  first  sale  incurred  in  being  relieved  of  his  bid  because  of  a  mis- 
statement of  the  amount  of  the  second  mortgage,  where  no  notice 
of  the  application  to  relieve  the  first  purchaser  of  the  entry  of  the 
order  was  given  to  the  guarantor,  who  had  filed  a  notice  of  appear- 
ance demanding  notice  of  all  proceedings.  Eimmelman  v.  Capital 
City  Surety  Co.,  216  App.  Div.  418,  215  N.  Y.  Supp.  468,  appeal 
dismissed  244  N.  Y.  540. 

A  deficiency  judgment  will  be  vacated  on  motion  where  the 
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defendant  against  whom  it  was  rendered  did  not  appear  in  the 
action  and  the  complaint  contained  no  demand  for  a  deficiency 
judgment  against  him,  because  under  section  479  of  the  Civil  Prac- 
tice Act  the  plaintiff  is  not  entitled  to  a  judgment  more  favorable 
than  that  demanded  in  the  complaint,  as  against  a  defendant  who 
does  not  answer.  Such  a  motion  may  be  made  although  the  relief 
is  not  sought  until  after  the  expiration  of  the  one  year  mentioned 
in  section  521  of  the  Civil  Practice  Act.  Manhattan  Beach  Co.  v. 
€owner,  123  Misc.  441,  205  N.  Y.  Supp.  639. 

Under  the  provisions  of  section  1083-b  of  the  Civil  Practice  Act 
judgment  and  foreclosure  is  limited  to  the  difference  in  amount 
■due  and  the  value  of  the  mortgaged  premises  and  such  legislation 
reasonably  seeking,  only  temporarily,  relief  from  conditions  over 
which  no  one  had  control  is  not  unconstitutional.  It  was  the 
intent  of  the  legislature  to  stay  actions  against  guarantors  by 
section  1077-b  and  to  limit  deficiency  judgments  against  them  by 
section  1083-b,  as  may  be  inferred  from  the  wording  of  each  section 
respectively.    Klinhey  v.  Samuels,  264  N.  Y.  144. 

It  was  viewed  as  within  the  general  equitable  powers  of  the  court 
to  refuse  the  entry  of  a  deficiency  judgment  in  the  case  of  property 
sold  prior  to  August  28,  1933,  although  the  same  might  not  be 
justified  under  the  statutory  provision,  equity  bestowing  upon  the 
<jourt  the  power  so  to  decree  during  such  a  period  as  it  deems  to  be 
the  period  of  economic  emergency,  be  that  period  equal  to  or 
greater  than  the  period  as  fixed  by  the  legislature.  Monaghan  v. 
May,  242  App.  Div.  64,  273  N.  Y.  Supp.  475,  modified  242  App.  Div. 
733,  274  N.  Y.  Supp.  243. 

ARTICLE  XII. 

PROCEEDINGS  WHEN  DEBT  NOT  ALL  DUE. 

C.  Civil  Practice  Act,  §  1086.    Sale  where  mortgage  debt  is  not  all  due. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged  property  is  so  eircum- 
:staneed  that  it  ean  be  sold  in  parcels  without  injury  to  the  interests  of  the  parties,  the 
final  judgment  must  direct  that  no  more  of  the  property  be  sold  in  the  first  place  than 
is  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of  the  action  and  expenses  of 
the  sale;  and  that  upon  a  subsequent  default  in  the  payment  of  principal  or  interest, 
■the  plaintiff  may  apply  for  an  order  directing  the  sale  of  the  residue,  or  of  so  much 
thereof  as  is  necessary  to  satisfy  the  amount  then  due,  with  the  costs  of  the  appUeation 
rand  the  expenses  of  the  sale.  The  plaintiff  may  apply  for  and  obtain  such  an  order  as 
often  as  a  default  happens.  If  it  appears  that  the  mortgaged  property  is  so  circum- 
stanced that  a  sale  of  the  whole  will  be  most  beneficial  to  the  parties,  the  final  judg- 
ment may  direct  that  the  whole  property  be  sold  discharged  from  the  entire  mortgage 
debt  and  that  the  proceeds  of  the  sale,  after  deducting  the  costs  of  the  action  and  the 
•expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  the  whole  sum  secured  by 
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the  mortgage,  witli  such  a  rebate  of  interest  as  justice  requires;  or  be  first  applied 
to  the  payment  of  the  sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary, 
be  invested  at  interest  for  the  benefit  of  the  plaintiff,  to  be  paid  to  him  from  time 
to  time  as  any  part  of  the  principal  or  interest  becomes  due,  or  may,  at  the  option  of 
the  mortgagee,  direct  that  the  whole  property  be  sold  to  satisfy  the  debt  then  due  with 
the  costs  of  the  action  and  expenses  of  the  sale,  subject  to  the  continuing  lien  of  the 
mortgage  for  the  amount  of  the  debt  not  then  due  and  unpaid  according  to  its  terms. 
(Amended  by  Chapter  683,  Laws  of  1927.) 

ARTICLE  XIII. 

SURPLUS  PROCEEDINGS. 

DD.  Civil  Practice  Act,  §  1088-a.    Disposition  of  unclaimed  proceeds. 

Sections  ten  hundred  and  sixty-five,  ten  hundred  and  sixty-six,  ten  hundred  and 
sixty-seven,  ten  hundred  and  sixty-eight  and  ten  hundred  sixty-nine  of  this  act  shall 
apply  to  an  action  to  foreclose  a  mortgage  on  real  property.  (Added  by  Chapter  155, 
Laws  of  1924.) 

E.  Eight  to  surplus. 

Where  land  owned  by  the  husband  and  wife,  as  tenants  by  the 
entirety,  is  sold  under  mortgage  foreclosure,  the  surplus  over  the 
mortgage  debt  is  constructively  real  property  still  held  in  entirety 
by  both.     Stretz  v.  Zolkoski,  118  Misc.  806, 195  N.  Y.  Supp.  46. 

A  referee  has  equitable  jurisdiction  to  entertain  a  purely  equita- 
ble claim  and  to  pass  thereon.  The  fact  that  there  is  a  suit  in 
equity  pending  by  the  claimant  to  have  an  equitable  lien,  which  is 
the  equitable  claim  presented  in  the  surplus  money  proceedings, 
satisfied  out  of  the  property,  does  not  bar  the  referee's  jurisdic- 
tion. Corporate  Investing  Co.  v.  Mt.  Vernon  M.  P.  Co.,  Inc.,  206 
App.  Div.  273,  200  N.  Y.  Supp.  372. 

The  inchoate  right  of  dower  of  a  mortgagor's  wife  attaches  to 
any  surplus  remaining  in  foreclosure  of  a  mortgage  on  his  prop- 
erty and  one-third  of  said  surplus  will  be  held  with  the  direction 
that  the  income  thereof  be  paid  to  the  mortgagor  until  his  death 
and  thereafter  to  his  wife.  Home  Building  Corporation  v.  Rosin, 
121  Misc.  264,  201  N.  Y.  Supp.  215. 

The  general  guardian  of  an  infant  has  no  right  to  bind  the  corpus 
of  the  estate  for  the  expenses  of  repairs  to  the  real  estate  unless 
authorized  by  the  court.  Hence  where  it  appears,  upon  the  fore- 
closure of  a  mortgage,  that  the  general  guardian  has  made  exten- 
sive repairs  to  the  property  for  which  mechanic's  liens  have  been 
filed,  such  liens  cannot  be  paid  out  of  the  share  of  the  surplus 
belonging  to  the  infant  but  can  be  paid  out  of  the  share  belonging 
to  the  general  guardian  undividually.  Feuring  v.  Siewers,  120 
Misc.  720,  200  N.  Y.  Supp.  440. 
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One  entering  a  judgment  against  the  mortgagor,  after  the  sale, 
but  before  the  delivery  of  the  referee 's  deed,  acquires  a  lien  upon 
the  surplus.    Nichols  v.  Howell,  116  Misc.  340, 190  N.  Y.  Supp.  1. 

The  creditors  who  did  not  obtain  a  judgment  until  after  the  sale 
of  the  mortgaged  premises  do  not  have  a  lien  upon  the  real  estate, 
but  may  share  pro  rata  in  the  surplus  moneys  after  the  payment 
of  the  liens.    Nichols  v.  Howell,  116  Misc.  340, 190  N.  Y.  Supp.  1. 

An  application  to  confirm  a  referee 's  report  in  a  surplus  money 
proceeding  arising  out  of  foreclosure  of  a  mortgage  therein  will  be 
denied,  where  the  petitioner  filed  a  notice  of  lien  to  the  surplus 
money  twenty-two  years  after  the  docketing  of  a  judgment  upon 
which  the  lien  was  predicated.  At  the  time  he  filed  the  notice  of 
Hen  there  was  no  lien  by  force  of  such  judgment  on  the  surplus 
money,  as  more  than  ten  years  had  expired  at  that  time.  Walker 
V.  Carroll,  123  Misc.  712,  205  N.  Y.  Supp.  805,  affirmed  209  App. 
Div.  816,  204  N.  Y.  Supp.  956. 

In  surplus  money  proceedings  on  the  foreclosure  of  a  first  mort- 
gage on  real  property,  the  holder  of  a  second  mortgage  which  had 
been  paid  but  not  satisfied  of  record,  and  which  was  subsequently 
revived  and  delivered  as  collateral  security  for  a  loan  to  the  pres- 
ent holder,  is  entitled  to  the  surplus  as  against  the  holder  of  a  third 
mortgage,  for  it  appears  that  the  holder  of  the  third  mortgage 
recognized  the  validity  of  the  second  mortgage  at  the  time  it  was 
revived  and  agreed  to  pay  it.  Hinman  v.  Caruthers,  215  App.  Div. 
59,  213  N.  Y.  Supp.  251. 

In  proceedings  to  determine  the  priority  to  surplus  money 
between  a  second  mortgage  executed  on  March  1,  1922,  and 
recorded  on  April  24,  1922,  and  a  judgment  entered  on  March  10, 
1922,  the  mortgage  which  was  given  to  secure  three  promissory 
notes  is  entitled  to  priority  for  the  full  amount  thereof,  and  should 
not  be  denied  priority  as  to  the  third  note  which  was  given  for  an 
immediate  loan,  notwithstanding  the  check  therefor  was  not  cashed 
until  after  the  judgment  was  entered,  for  the  evidence  clearly 
establishes  that  the  mortgage  was  executed,  acknowledged  and 
delivered  on  March  1,  1922.  Joyce  v.  Leyland,  213  App.  Div.  36, 
209  N.  Y.  Supp.  613. 

A  purchaser  who  has  made  a  down  payment  has  an  equitable  lien 
on  the  property  for  the  amount  paid,  although  he  has  not  been  let 
into  possession,  and  this  lien  passes  to  the  surplus  in  a  foreclosure 
action  which  was  pending  at  the  time  the  contract  was  made,  and 
it  is  not  lost  although  the  purchaser  obtains  possession  of  the 
premises  by  purchase  at  the  foreclosure  sale.     Such  a  purchaser 
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has  no  lien  for  the  expense  of  examining  the  title  unless  the  con- 
tract contains  a  provision  making  such  expense  a  lien  on  the  prop- 
erty. If  the  contract  does  contain  such  a  provision,  the  lien  of  the 
purchaser  therefor  will  pass  to  the  surplus.  Davison  v.  Mac- 
Donald,  124  Misc.  726,  209  N.  Y.  Supp.  145,  affirmed  216  App.  Div. 
759,  214  N.  Y.  Supp.  825. 

The  holder  of  a  mechanic's  lien  against  property  which  has  been 
sold  in  foreclosure  proceedings  instituted  by  a  prior  mortgagee,  in 
which  a  surplus  remains  undistributed,  is  entitled  to  an  injunction 
restraining  the  distribution  of  the  surplus  money  pending  the 
determination  of  an  action  brought  by  such  lienor  against  the- 
holder  of  a  mortgage  covering  the  property  in  question  and  also 
another  piece  of  property,  to  marshal  assets,  for  it  appears  that 
the  equity  in  the  other  piece  of  property  is  apparently  sufficient  to 
meet  the  mortgage,  and  that  the  owner  of  the  property  against 
which  the  lien  exists  is  a  corporation  that  is  insolvent  and  that 
there  is  some  evidence  that  another  mortgage  on  the  property 
covered  by  lien  was  given  without  consideration  and  for  the  pur- 
pose of  cheating  the  lienor  out  of  his  claim.  Bowery  Savings  Bank 
V.  Norma  Realty  Corp.,  218  App.  Div.  160,  218  N.  Y.  Supp.  48,, 
reversing  127  Misc.  82,  215  N.  Y.  Supp.  174. 

P.  Procedure. 

The  court  or  referee  in  foreclosure  proceedings  has  the  power  to 
pass  upon  the  validity  of  conveyances;  and  those  ia  fraud  of 
creditors  may  be  attacked  in  such  proceedings.  Stephenson  v. 
Naumann,  195  N.  Y.  Supp.  769,  affirmed  204  App.  Div.  891,  197 
N.  Y.  Supp.  951. 

Surplus  proceedings  are  special  proceedings,  and  not  proceed- 
ings in  the  action  brought  to  foreclose  the  mortgage.  Walker  v. 
Carroll,  123  Misc.  712,  205  N.  Y.  Supp.  805,  affirmed  209  App.  Div. 
816,  204  N.  Y.  Supp.  956. 

A  determination  in  surplus  money  proceedings  of  the  priority 
of  mortgage,  mechanic's  lien  and  judgment  creditors,  is  not  an 
adjudication  as  to  the  priority  in  rents  and  profits  collected  by  the 
receiver  of  a  judgment  creditor  who  relies  on  an  assignment  of 
rent  to  establish  his  claim  to  priority.  Kaufman  v.  Eisenberg,  210 
App.  Div.  270,  205  N.  Y.  Supp.  515. 
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ARTICLE  IV. 
A.  Real  property  Law,  §  554.    Costs  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the  next  section,  are 
allowed,  in  proceedings  taken  as  prescribed  in  this  article: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement  of  a  sale,  or  an 
affidavit,  made  as  prescribed  in  this  article  for  each  folio,  twenty-five  cents  j  for  making 
each  necessary  copy  thereof,  for  each  folio,  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  expressly  permitted  to  be 
served  by  this  article,  and  for  affixing  each  copy  thereof,  required  to  be  afSxed  upon 
the  courthouse,  as  prescribed  in  this  article,  one  dollar. 

3.  For  superintending  the  sale,  and  attending  to  the  execution  of  the  necessary 
papers,  ten  dollars,  and  in  addition  thereto  the  following  percentages  upon  the  amount 
due  upon  the  first  publication  of  the  notice  of  sale: 

a.  Upon  a  sum  not  exceeding  two  hundred  dollars,  ten  per  centum; 

b.  Upon  an  additional  sum  not  exceeding  four  hundred  dollars,  five  per  centum  j 

e.  Upon  an  additional  sum  not  exceeding  one  thousand  dollars,  two  per  centum. 
(Amended  by  Chapter  512,  Laws  of  1923.) 


FORECLOSURE  OF  MECHANICS'  LIENS. 

See  Mechanics'  Liens. 
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HABEAS  CORPUS  AND  CERTIORARI  TO  INQUIRE  INTO  CAUSE 

OF  DETENTION. 

ARTICLE  I. 
When  remedy  is  available. 

D.  History  of  writ. 

E.  When  granted  on  behalf  of  person  Imprisoned. 

F.  When  granted  to  determine  custody  of  child. 

1.  Domestic  Belations  Law,  §  70.    Habeas  corpus  for  child  detained  by  parent 

4.  General  jurisdiction  to  determine  custody. 

6.  General  right  to  custody. 

9.  Proceedings  on  return  of  writ. 

G.  When  granted  in  extradition  cases. 
I.    When  granted  in  insanity  cases. 

1.  Mental  Hygiene  Law,  §  204.     Habeas  corpus. 

2.  Decisions  under  earlier  statute. 
J.  Miscellaneous  eases  for  granting  writ. 

ARTICLE  IL 
Application  for  writ. 

D.  Civil  Practice  Act,  §  1234.     Contents  of  petition. 
G.  Petition. 

ARTICLE  III. 
The  writ. 

E.  Civil  Practice  Act,  §  1239.    When  returnable. 
J.  Eeturnable  in  another  county. 

ARTICLE  IV. 
Return  of  writ. 

ARTICLE  V. 
Notice  to  interested  parties. 

A.  Civil  Practice  Act,  §  12S8.     Notice  before  order  for  discharge  made. 

ARTICLE  VL 
Proceedings  on  return. 

B.  Disobedience  to  writ. 

D.  Answer  to  return. 

E.  Inquiry  into  cause  of  detention. 

F.  When  petitioner  remanded. 

G.  When  petitioner  discharged. 
H.  Irregular  commitment. 
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ARTICLE  VH. 
Final  order. 

ARTICLE  VIIL 
Warrant  for  prisoner. 

ARTICLE  IX. 
Certiorari. 

ARTICLE  X. 
Appeals. 

ARTICLE  I. 

WHEN  REMEDY  IS  AVAILABLE. 

D.  History  of  writ. 

Tiie  province  of  tlie  ancient  writ  of  habeas  corpus  was  to  free 
the,  petitioner  from  unlawful  restrain  and  imprisonment.  It  had 
no  purpose  to  punish  the  respondent  or  to  afford  redress  to  the 
PQtitiojier  for  the  restraint.  It  was  a  summary  remedy  open  to 
the  person  detained.  People  ex  rel.  Klee  v.  Klee,  202  App.  Div. 
592, 195  N.  Y.  Supp.  778. 

E.  When  granted  on  behalf  of  person  imprisoned. 

A  magistrate  has  no  authority  to  convict  and  sentence  one  on 
Stiimday,  although  he  pleads  guilty,  and  he  is  entitled  to  release  on 
habeas  corpus.  People  ex  rel.  Margus  v.  Ramsey,  128  Misc.  39, 
217  N.  Y.  Supp.  799. 

"Where  the  relator,  who  is  in  custody  of  the  warden  of  the  city 
prison  of  the  city  of  New  York  by  virtue  of  a  commitment  upon  a 
charge  of  felony,  sues  out  a  writ  of  habeas  corpus  to  avoid,  after 
he  was  given  bail,  being  taken  into  custody  under  an  unexecuted 
warrant  of  arrest  issued  by  the  parole  commission  revoking  his 
conditional  parole,  the  writ  will  be  dismissed  and  relator  remanded 
to  the  custody  of  said  warden.  People  ex  rel.  Kane  v.  Eanley, 
116  Misc.  624, 191  N.  Y.  Supp.  41. 

Section  115a  of  the  Buffalo  City  Court  Act  does  not  give  the 
City  Court  of  Buffalo  jurisdiction  of  a  crime  nor  power  to  commit 
therefor  and  does  not  make  the  use  of  habit-forming  drugs  unlaw- 
ful, and  although  one,  when  arraigned  in  the  Buffalo  City  Court, 
plead  guilty  to  such  an  offense  and  submit  to  commitment  and 
detention,  he  is  entitled  at  any  time  to  seek  his  liberty  by  habeas 
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corpus.    People  ex  rel.  Sherwood  v.  City  of  Buffalo,  127  Misc.  290, 
216  N.  Y.  Supp.  468. 

As  a  general  proposition  an  error  in  the  admission  or  exclusion 
of  evidence  before  a  magistrate  cannot  be  reviewed  in  habeas 
corpus.  People  ex  rel.  Taylor  v.  Smalley,  121  Misc.  331,  201  N.  Y. 
Supp.  39. 

The  fact  that  the  certificate  of  conviction  contains  immaterial 
omissions  does  not  entitle  the  defendant  to  freedom  under  a  writ 
of  habeas  corpus.  People  ex  rel.  Goldstein  v.  Warden  of  Peni- 
tentiary, 120  Misc.  630,  199  N.  Y.  Supp.  409. 

Where  the  depositions  and  testimony  taken  upon  a  hearing 
before  a  magistrate  of  a  charge  of  murder  in  the  first  degree 
present  sufficient  proof  of  the  commission  of  the  crime  and  there  is 
some  testimony  from  which  the  magistrate  might  determine  that 
there  was  sufficient  cause  to  believe  the  defendant  guilty,  the  mag- 
istrate acquires  jurisdiction,  and  his  action  in  committing  the 
defendant  to  await  the  action  of  the  grand  jury  will  not  ordinarily 
be  reviewed  upon  habeas  corpus.  People  ex  rel.  Taylor  v.  Smalley, 
121  Misc.  331,  201  N.  Y.  Supp.  39. 

Section  304  of  the  Correction  Law  clothes  the  board  of  managers 
with  authority  to  grant  a  prisoner  on  parole  an  absolute  discharge 
so  where  the  court  finds  the  relator  was  lawfully  paroled  imder 
section  300  of  the  Correction  Law  and  legally  discharged  from 
control  by  the  board  of  managers,  such  discharge  must  be  held  a 
recognition  that  he  has  fully  expiated  his  crime,  and  his  further 
detention  for  that  offense  by  reason  of  his  commission  of  a  subse- 
quent misdemeanor  is  unlawful,  and  an  application  in  habeas 
corpus  proceedings  for  his  discharge  will  be  granted.  People  ex 
rel.  Stanley  Lewandowski,  Relator,  v.  Division  of  Parole,  139  Misc. 
485,  248  N.  Y.  Supp.  511. 

F.  When  granted  to  determine  custody  of  child. 

1.  Domestic  Relations  Law,  §  70.    Habeas  corpus  for  child  detained  by 
parent. 

A  husband  or  wife,  being  an  inhabitant  of  this  state,  living  in  a  state  of  separation, 
without  being  divorced,  who  has  a  minor  child,  may  apply  to  the  supreme  court  for  a 
writ  of  habeas  corpus  to  have  such  minor  child  brought  before  such  court;  and  on  the 
return  thereof,  the  court,  on  due  consideration,  may  award  the  natural  guardianship, 
charge  and  custody  of  such  child  to  either  parent  for  such  time,  under  such  regulations 
and  restrictions,  and  with  such  provisions  and  directions,  as  the  ease  may  require,  and 
may  at  any  time  thereafter  vacate  or  modify  such  order.  In  all  cases  there  shaU  be  no 
prima  facie  right  to  the  custody  of  the  child  in  either  parent,  but  the  court  shall 
determine  solely  what  is  for  the  best  interest  of  the  child,  and  what  will  best  promote 
its  welfare  and  happiness,  and  make  award  accordingly.  (Amended  by  Chapter  235, 
Laws  of  1923.) 
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4.  General  jurisdiction  to  determine  custody. 

The  court  is  guardian  of  all  infants  and  has  inherent  power 
in  a  proper  case  to  take  the  custody  of  a  child,  even  from  its  gen- 
eral guardian.  People  ex  rel.  DeLaney  v.  Mt.  St.  Joseph's 
Academy,  198  App.  Div,  75,  189  N.  Y.  Supp.  775,  affirmed  234 
N.  Y.  565. 

The  Supreme  Court  is  endowed  with  plenary  power  to  control 
the  custody  of  children  toward  whom  the  state  stands  in  the  rela- 
tion of  parens  patriae,  and  notwithstanding  the  fact  that  section 
303  of  the  State  Charities  Law  vests  the  custody  of  a  child  placed 
or  boarded  out  and  not  legally  adopted  during  his  minority  in  an 
authorized  charitable  agency  to  whom  the  custody  of  said  child 
has  been  committed  under  section  308  of  the  State  Charities  Law, 
the  court  has  jurisdiction  to  inquire  into  the  right  of  the  agency 
to  reclaim  a  child  placed  or  boarded  out.  People  ex  rel.  Our 
Lady  of  Victory  Infant  Home  v.  Venniro,  126  Misc.  135,  212  N.  Y. 
Supp.  741. 

A  suit  may  not  be  maintained  to  procure  an  adjudication  as 
to  the  custody  of  a  child.  The  remedy  is  by  habeas  corpus  under 
section  70  of  the  Domestic  Relations  Law  or  by  a  petition  to  the 
court  that  has  succeeded  to  the  chancellor's  prerogative.  Finlay 
V.  Finlay,  240  N.  Y.  429,  reversing  212  App.  Div.  786,  208  N.  Y. 
Supp.  585. 

On  the  return  of  a  writ  of  habeas  corpus  granted  on  the  appli- 
cation of  a  father  for  the  purpose  of  securing  possession  of  his 
child  who  was  held  by  its  guardian,  the  court  can  exercise  equity 
powers  and  make  a  decision  depending  not  alone  upon  the  ques- 
tion of  legal  custody  but  based  upon  the  grounds  of  expediency 
and  equity,  and,  above  all,  the  interests  of  the  child.  Matter  of 
Standish,  197  App.  Div.  176,  188  N.  Y.  Supp.  900,  affirmed  233 
N.  Y.  689. 

A  husband  and  wife,  under  section  81  of  the  Domestic  Eelations 
Law,  are  joint  guardians  of  their  children  with  equal  powers, 
rights,  and  duties,  and  the  husband  does  not  have  the  absolute 
control  over  them.  Accordingly,  where,  during  the  absence  of 
the  mother  from  a  home,  her  husband  placed  three  girls  of  the 
age  of  nine  years  in  a  school  without  the  consent  of  the  mother, 
she,  in  consideration  of  the  welfare  of  the  children,  is  entitled 
to  have  them  returned  to  the  joint  custody  of  herself  and  her 
husband.  To  that  end  the  court  has  power  in  the  interest  of  the 
children  to  grant  a  writ  of  habeas  corpus  even  though  at  the  time 
the  husband  and  wife  are  living  together.    People  ex  rel.  DeLaney 
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V.  Mt.  St.  Joseph's  Academy,  198  App.  Div.  75,  189  N.  Y.  Supp. 
775,  affirmed  234  N.  Y.  565. 

While  there  is  no  statutory  writ  that  permits  the  court  to  deter- 
mine the  custody  of  infants  where  the  father  and  mother  live 
together,  courts  of  equity  have  issued  such  writs  where  the  right 
to  custody  was  in  question,  from  our  early  judicial  history.  They 
followed  the  rule  at  first  that  the  writ  was  not  issued  to  determine 
the  question  of  guardianship  or  to  deliver  the  infant  to  the  custody 
of  another,  but  to  deliver  the  party  from  improper  or  illegal 
restraint.  People  ex  rel.  DeLaney  v.  Mt.  St.  Joseph's  Academy, 
198  App.  Div.  75,  189  N.  Y.  Supp.  775,  affirmed  234  N.  Y.  565. 

In  the  absence  of  any  question  as  to  the  jurisdiction  and  power 
of  the  county  court  of  Monroe  county,  which  had  committed 
relator's  children  to  an  institution,  the  Supreme  Court  is  without 
power  in  a  habeas  corpus  proceeding  to  inquire  into  the  question 
of  the  children's  welfare,  and  the  proceeding  should  be  dismissed 
and  the  children  remanded  to  the  institution  to  which  they  were 
committed.  The  relator  should  take  proceedings  in  equity  or 
apply  to  the  county  court  for  the  relief  sought  in  this  proceeding, 
since  said  court  has  power,  pursuant  to  section  15  of  Chapter  611 
of  the  Laws  of  1910,  to  modify  its  decree  which  committed  the 
children  to  the  institution  in  question.  People  ex  rel.  Farrington 
V.  Children's  Aid  Society,  124  Misc.  904,  209  N.  Y.  Supp.  768. 

6.  General  right  to  custody. 

A  determination  in  a  proceeding  instituted  in  a  court  of  com- 
petent jurisdiction  in  another  state,  the  court  having  jurisdiction 
of  the  proceedings  and  of  the  parties,  is  an  adjudication  which 
may  be  pleaded  as  res  adjudicata.  Matter  of  Standish,  197  App. 
Div.  176,  188  N.  Y.  Supp.  900,  affirmed  233  N.  Y.  689. 

Under  ordinary  circumstances  a  grandmother  has  a  better 
claim  to  the  custody  of  an  infant  than  has  a  stranger  by  blood 
or  one  further  removed  in  relationship.  People  ex  rel.  Holliday 
V.  Sherwood,  119  Misc.  538,  197  N.  Y.  Supp.  612. 

Where  the  father  of  a  girl  two  and  one-half  years  old  applied 
for  habeas  corpus  to  obtain  its  custody,  and  it  appeared  that  the 
child  since  the  death  of  its  mother  had  been  in  the  custody  of  the 
wife's  sister,  and  that  the  father  had  never  remarried  and  had 
no  home  of  his  own,  and  that  the  sister  had  stood  in  loco  parentis 
to  the  child,  it  was  held  that  the  welfare  of  the  child  would  be 
better  promoted  by  leaving  her  in  the  custody  of  the  sister,  and 
the  petition  was  dismissed  without  prejudice  to  an  application  for 
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an  order  giving  the  father  the  privilege  of  visiting  the  child. 
Matter  of  Wainman  v.  Richardson,  119  Misc.  363,  196  N.  Y. 
Snpp.  262. 

In  habeas  corpus  proceedings  by  a  mother  to  secure  possession 
of  her  child  from  the  father,  the  relief  will  be  denied  and  the  cus- 
tody of  the  child  withheld  from  her,  where  it  appears  that  though 
the  custody  of  the  child  was  awarded  to  the  mother  by  a  Florida 
decree  of  divorce,  the  mother  has  since  been  guilty  of  immoral 
conduct,  showing  her  to  be  morally  unfit  to  have  the  charge  and 
custody  of  the  chUd,  a  girl  of  about  eight  years  of  age,  and  that 
the  father  is  both  morally  and  financially  a  fit  and  proper  person 
to  have  the  care  and  custody  of  his  daughter  who  herself  has 
expressed  a  wish  to  remain  with  her  father.  Jones  v.  Johnson, 
205  App.  Div.  190,  199  N.  Y.  Supp.  695. 

The  institution  of  a  suit  for  annulment  is  not  a  bar  in  itself  clos- 
ing off  an  application  in  a  habeas  corpus  proceeding  seeking  an 
award  of  the  custody  of  a  child.  McCanliss  v.  McCanliss,  255 
N.  Y.  456., 

A  divorced  mother  awarded  the  custody  of  children  may  not 
by  will  commit  the  children  to  the  care  of  her  brother  and  sister 
against  the  claim  of  the  father  who  may  secure  custody  by  appli- 
cation in  a  proceeding  of  habeas  corpus.  People  ex  rel.  Boulware 
V.  Martens,  258  N.  Y.  534. 

9.  Proceedings  on  return  of  writ. 

In  habeas  corpus  proceedings  instituted  by  a  wife  to  recover 
possession  of  her  child  from  her  husband,  the  court  is  without 
power  to  make  an  order  directing  the  husband  to  pay  to  his  wife 
a  stated  amount  per  week  for  the  support,  education  and  main- 
tenance of  the  child,  where  it  appears  that  the  custody  of  the 
child  was  surrendered  to  the  wife  under  a  separation  agreement 
obligating  the  husband  to  pay  to  the  wife  a  certain  amount  for 
the  support  and  maintenance  of  the  child.  People  ex  rel.  Klee  v. 
Klee,  202  App.  Div.  592,  195  N.  Y.  Supp.  778. 

G.  When  granted  in  extradition  cases. 

Notwithstanding  the  refusal  of  a  former  governor  to  issue  a 
warrant  for  the  extradition  of  a  fugitive  from  justice,  his  suc- 
cessor may  do  so.  People  ex  rel.  McArthur  v.  Warden,  120  Misc. 
330,  198  N.  Y.  Supp.  295,  affirmed  205  App.  Div.  650,  200 
N.  Y.  Supp.  81. 

The  question  whether  a  relator  is  a  fugitive  from  justice  is  for 
24 
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the  determination  of  the  governor  of  the  state  upon  which  demand 
is  made,  whose  conclusions,  evinced  by  the  warrant  of  arrest, 
must  stand  in  habeas  corpus  unless  clearly  overthrown.  People 
ex  rel.  McArthur  v.  Warden,  120  Misc.  330,  198  N.  Y.  Supp.  295, 
affirmed  205  App.  Div.  650,  200  N.  Y.  Supp.  81. 

Where  upon  habeas  corpus  the  testimony  as  to  whether  the 
relator  was  absent  from  the  demanding  state  on  the  date  when 
it  is  charged  that  the  crime  was  committed  by  him  is  so  conflicting 
that  a  reasonable  inference  can  be  drawn  that  he  was  within  the 
state  on  the  date  in  question,  it  must  be  held  that  the  presumption 
arising  on  the  face  of  the  warrant  was  not  overcome  and  the  writ 
will,  therefore,  be  dismissed  and  the  relator,  who  was  positively 
identified  by  the  complaining  witness  as  the  person  who  com- 
mitted the  alleged  crime,  will  be  delivered  up  for  trial.  People 
ex  rel.  McArthur  v.  Warden,  120  Misc.  330,  198  N.  Y.  Supp.  295, 
affirmed  205  App.  Div.  650,  200  N.  Y.  Supp.  81. 

Where  a  person  is  arrested  on  a  warrant  of  rendition  issued 
by  a  governor  of  this  state,  based  on  a  crime  committed  in  New 
Jersey  and  he  seeks  to  obtain  his  freedom  through  a  writ  of 
habeas  corpus,  this  state  should  be  satisfied  by  competent  evidence 
that  the  prisoner  was  in  the  demanding  state  at  the  time  the  crime 
was  committed  and  that  he  left  that  state  thereafter  to  come  o 
this  state,  but  it  is  not  necessary  for  this  state  to  be  satisfied  that 
he  was  present  at  the  precise  locality  of  the  crime  itself.  People 
V.  MacArthur,  205  App.  Div.  650,  200  N.  Y.  Supp.  81. 

Where  the  issue  in  an  extradition  case  is  whether  the  relator 
was  within  the  demanding  state  at  the  time  of  the  commission 
of  the  offense,  a  commission  may  be  granted  to  take  in  another 
state  the  testimony  of  witnesses  in  support  of  his  contention, 
where  the  necessity  and  materiality  of  the  testimony  desired  are 
clearly  shown  and  the  good  faith  of  the  application  is  not  ques- 
tioned. People  ex  rel.  Plate  v.  Enright,  119  Misc.  319,  196  N.  Y. 
Supp.  403. 

In  a  proceeding  by  habeas  corpus  for  the  release  of  one  held 
under  a  rendition,  warrant,  the  court  can  only  inquire  into  the 
question  as  to  whether  there  is  a  sufficient  charge  of  crime  and 
whether  the  relator  is  the  person  named  in  the  indictment  and 
whether  the  relator  was  in  the  demanding  state  on  the  date  on 
which  the  crime  was  alleged  to  have  been  committed.  He  will 
not  be  discharged  on  the  ground  that  the  grand  jury  finding  the 
indictment  was  illegally  empaneled,  or  because  he  left  the  state 
to  escape  mob  violence  or  that  there  is  danger  that  he  will  not 
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have  a  fair  trial  in  the  demanding  state.    People  ex  rel.  Whitfield 
V.  Enright,  117  Misc.  448,  191  N.  Y.  Supp.  491. 

To  be  regarded  as  a  fugitive  from  justice  it  is  not  necessary 
that  one  shall  have  left  the  state  in  which  the  crime  is  alleged 
to  have  been  committed  for  the  very  purpose  of  avoiding  prose- 
cution, but  simply  that,  having  committed  there  an  act  which  by 
the  law  of  the  state  constitutes  a  crime,  he  afterwards  has  departed 
from  its  jurisdiction  and  when  sought  to  be  prosecuted  is  found 
within  the  territory  of  another  state.  People  ex  rel.  Gottschalk 
V.  Brown,  237  N.  Y.  483. 

A  warrant  issued  by  the  governor  is  sufficient  prima  facie  to 
warrant  an  arrest  thereunder  and  his  delivery  to  an  agent  of  an 
adjoining  state,  but  it  is  open  to  the  arrested  to  show  by  con- 
clusive evidence  that  he  was  not  in  the  demanding  state  at  the 
time  the  crime  was,  if  ever,  committed.  People  ex  rel.  Gottschalk 
V.  Brown,  237  N.  Y.  483. 

An  extradition  proceeding  is  a  summary  proceeding  to  be  kept 
within  narrow  bounds.  When  the  extradition  papers  required  by 
statute  are  in  proper  form,  the  only  evidence  sanctioned  by  the 
United  States  Supreme  Court  as  admissible  is  such  as  tends  to 
prove  that  the  accused  was  not  in  the  demanding  state  at  the 
time  the  crime  was  alleged  to  have  been  committed.  People  ex 
rel.  Whitfield  v.  Enright,  117  Misc.  448,  191  N.  Y.  Supp.  491. 

Upon  the  petition  by  a  person  charged  with  being  a  fugitive 
from  justice  for  a  writ  of  habeas  corpus,  the  identity  of  the  name 
of  such  person  with  the  name  in  the  rendition  warrant  raises  a 
presumption  that  the  persons  are  the  same.  People  ex  rel. 
Whitfield  V.  Enright,  117  Misc.  448,  191  N.  Y.  Supp.  491. 

The  only  questions  before  the  court  are  whether  the  relator 
is  unlawfully  deprived  of  his  liberty  and  whether  the  governor 
of  this  state  in  honoring  the  demand  of  the  foreign  state  has 
acted  without  authority  of  law.  It  is  not  enough  for  the  relator 
to  show  that  the  indictment  is  defective  under  the  laws  of  this 
state ;  he  is  bound  to  overcome  the  presumption  that  the  governors 
of  the  two  states  have  performed  their  duties  under  the  laws  of 
the  United  States.  People  ex  rel.  Whitfield  v.  Enright,  117  Misc. 
488,  191  N.  Y.  Supp.  491. 

The  fact  that  the  relator  left  the  demanding  state  for  the  pur- 
pose of  avoiding  mob  violence,  does  not  make  him  any  less  a 
fugitive  from  justice  within  the  meaning  of  constitutional  and 
statutory  provisions.  People  ex  rel.  Whitfield  v.  Enright,  111 
Misc.  448,  191  N.  Y.  Supp.  491. 
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I.  When  granted  in  insaJiity  cases. 

1.  Mental  Hygiene  Law,  §  204.    Habeas  corpus. 

Any  one  in  custody  as  an  insane  person,  mental  defective  or  epileptic,  or  in  custody 
as  an  inebriate  pursuant  to  section  two  hundred  and  one,  is  entitled  to  a  writ  of 
habeas  corpus,  upon  a  proper  application  made  by  him  or  some  relative  or  friend  in 
his  behalf.  Upon  the  return  of  such  writ,  the  fact  of  his  insanity,  mental  defectiveness, 
epilepsy  or  inebriety  shall  be  inquired  into  and  determined.  The  medical  or  other 
history  of  the  patient,  as  it  appears  in  the  institutional  record,  shall  be  given  in 
evidence,  and  the  superintendent  or  medical  officer  ia  charge  of  the  institution  wherein 
such  person  is  held  in  custody,  and  any  proper  person,  shall  be  sworn  touching  the 
condition  of  such  person.  Where  a  second  or  subsequent  application  is  made  for  the 
discharge  from  custody  of  the  same  person,  any  party  to  the  proceeding  may  introduce 
in  evidence  any  testimony,  in  relation  to  the  condition  of  such  patient,  received  upon 
any  former  hearing  or  trial,  together  with  all  the  exhibits  introduced  in  evidence  upon 
such  hearing  or  trial  in  connection  with  such  testimony  without  calling  the  witnesses 
who  gave  such  testimony,  such  evidence  to  have  the  same  force  and  effect  as  if  wit- 
nesses had  been  called. 

The  petition  in  such  second  or  subsequent  application  shall  state  what  other  writs 
have  been  granted  and  the  determination  made  thereon,  and  shall  have  annexed  to  it 
a  copy  of  the  determination,  or  a  proper  reference  thereto,  and  said  order  or  deter- 
mination shall  be  conclusive  evidence  of  the  facts  stated  therein  unless  such  order  shall 
otherwise  specify.  All  writs  of  habeas  corpus  hereunder  must  be  made  returnable 
before  a  justice  of  the  supreme  court  or  a  county  judge  of  the  county  in,  which  the 
incompetent  person  is  held.  If  at  the  time  there  is  no  such  of&cial  in  the  county  capable 
of  acting,  the  writ  shall  be  made  returnable  before  the  nearest  accessible  supreme  court 
justice  or  county  judge  in  an  adjoining  county.  (Formerly  Insanity  Law,  §  93. 
Amended  by  Chapter  426,  Laws  of  1927.) 

2.  Decisions  under  earlier  statutes. 

A  magistrate  in  New  York  City  under  section  87  of  the  Insanity 
Law  has  power  to  commit  a  person  who  is  arrested  and  brought 
before  him,  to  Bellevue  Hospital  if,  at  the  time  of  the  arraign- 
ment the  person  so  arrested  is  apparently  insane.  The  proceeding 
may  be  adjourned  or  transferred  to  another  magistrate.  People 
ex  rel.  Edwards  v.  Superintendent,  235  N.  T.  398,  reversing  203 
App.  Div.  598,  196  N.  Y.  Supp.  678. 

Though  an  order  sustaining  a  writ  of  habeas  corpus  discharging 
a  person  from  an  insane  asylum  cannot  be  upheld  on  the  ground 
that  the  court  in  granting  the  order  for  commitment  was  without 
jurisdiction,  where  it  appears  that  the  court  was  amply  justified 
in  committing  the  respondent,  it  will  be  sustained  where  the 
person  has  been  at  liberty  for  more  than  three  years,  without 
oversight  or  supervision,  and  where  to  reverse  the  order  might 
result  in  his  recommitment  without  examination  or  inquiry  as  to 
his  present  mental  condition.  Matter  of  Ahercrombie,  198  App. 
Div.  323,  190  N.  Y.  Supp.  399. 

Upon  a  writ  of  habeas  corpus  for  the  release  of  a  person  held 
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imder  section  87  of  the  Insanity  Law,  the  inquiry  is  confined 
to  the  single  point  of  jurisdiction.  The  question  is  not  whether 
the  action  of  the  magistrate  is  improvident  or  erroneous.  The 
question  is  whether  it  is  void.  People  ex  rel.  Edwards  v. 
Superintendent,  etc.,  235  N.  Y.  398,  reversing  203  App.  Div.  598. 

In  habeas  corpus  proceedings  to  inquire  into  the  detention  of 
the  relator  in  Dannemora  State  Hospital  for  the  Insane,  the  county 
judge  has  the  right  to  impanel  a  jury  to  aid  him  in  deciding  the 
issue  of  sanity  of  the  relator.  People  ex  rel.  Benson  v.  Burdick, 
215  App.  Div.  163,  213  N.  Y.  Supp.  220. 

Where,  under  section  87  of  the  Insanity  Law,  a  person  has 
been  committed  by  a  magistrate's  court  to  a  hospital  as  appar- 
ently insane,  it  is  the  duty  of  the  hospital  authorities,  upon 
examination,  to  immediately  discharge  the  patient  if  they  believe 
him  to  be  sane,  or,  if  they  determine  that  he  is  insane,  to  take 
the  necessary  steps  provided  by  other  provisions  of  the  Insanity 
Law  to  have  him  committed  to  a  proper  institution  for  treatment. 
He  can  be  held  in  custody  only  for  the  purpose  of  having  his 
sanity  thus  determined.  Where  no  such  proceedings  have  been 
taken,  although  the  authorities  have  made  a  full  and  complete 
•examination  and  no  other  is  necessary,  the  patient  is  entitled  to 
a  writ  of  habeas  corpus,  and  the  Supreme  Court  justice  before 
whom  the  writ  is  returnable  has  power  to  inquire  whether  he  was 
held  under  the  commitment  or  held  illegally  under  color  of  the 
commitment.  People  ex  rel.  Ledwith  v.  Bd.  of  Trustees,  238 
N.  Y.  403,  reversing  208  App.  Div.  705. 

About  four  years  after  a  defendant  under  indictment  in  Erie 
county  had  been  committed  to  Matteawan  State  Hospital  by  an 
order  granted  under  section  836  of  the  Code  of  Criminal  Pro- 
cedure directing  that  when  he  became  sane  he  should  be  returned 
to  the  sheriff  for  trial,  he  was,  upon  a  finding  of  the  state  com- 
mission for  mental  defectives  that  he  was  a  person  mentally 
•defective,  sent  to  a  state  institution  for  defective  delinquents,  the 
superintendent  of  which  institution,  upon  the  return  of  a  writ  of 
habeas  corpus  seeking  defendant's  release,  testified  that  he  was 
not  insane  but  that  he  was  a  mental  defective  and  questioned  the 
wisdom  of  releasing  him.  Held,  that  the  defendant  not  being 
insane  must  be  returned  to  the  court  having  jurisdiction  to  try 
the  indictment,  and  an  order  to  that  effect  may  be  submitted  upon 
notice  to  the  attorney-general.  People  ex  rel.  Beldstein  v.  Thayer, 
121  Misc.  745,  202  N.  Y.  Supp.  633. 
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J.  Miscellaneous  cases  for  granting  writ. 

A  judgment  of  the  parole  board  in  causing  the  imprisonment 
of  one  who  has  been  paroled,  is  not  subject  to  review  by  habeas 
corpus.  People  ex  rel.  Sabatino  v.  Lawes,  127  Misc.  575,  217 
N.  y.  Supp.  631,  affirmed  217  App.  Div.  779,  217  N.  Y.  Supp.  63. 

Commitment  to  a  state  reformatory  upon  the  ground  of 
vagrancy  is  a  criminal  offense  as  that  term  was  used  in  section 
24-b  of  the  Mental  Deficiency  Law  and  where  a  writ  of  habeas 
corpus  has  been  sought,  granted  and  sustained  upon  the  ground 
that  such  a  commitment  was  void  for  want  of  jurisdiction  in  that 
being  a  vagrant  is  not  a  crime  and  hence  not  a  criminal  offense,, 
the  Court  of  Appeals  in  Stolofshy  v.  Superintendent,  259  N.  Y. 
115,  decided  that  the  commitment  will  be  upheld  and  the 
writ  dismissed  remanding  the  relator  to  the  custody  of  the- 
superintendent  of  the  reformatory. 

AKTICLE  II. 
APPLICATION  FOR  WRIT. 

D.  Civil  Practice  Act,  §  1234.    Contents  of  petition. 

7.  It  must  state  whether  any  previous  application  has  been  made  for  the  writ  asked: 
for;  and  if  there  has  been  a  previous  application,  or  applications,  to  what  court  o* 
courts,  or  judge  or  judges  made,  and  the  determination  made  thereof;  it  must  also 
state  whether  any  appeal  has  been  taken  from  any  order  made  upon  any  application 
for  such  writ  or  from  any  order  or  judgment  in  any  action  or  proceeding  against  the 
person  in  whose  behalf  the  application  is  made  whereby  he  has  been  imprisoned  or 
restrained  of  his  liberty,  and  if  an  appeal  has  been  taken,  to  what  court  or  judge 
taken  and  the  determination  thereon;  and  it  must  also  state  what  new  facts,  if  any, 
are  shown  upon  such  subsequent  application  that  were  not  previously  shown. 

For  failure  to  comply  with  the  provisions  of  this  section  or  to  state  any  new  facts- 
other  than  was  stated  in  the  previous  application,  the  writ  made  on  such  subsequent 
application  may  be  vacated  without  notice  or  the  application  may  be  denied  and  the 
provisions  of  section  twelve  hundred  and  thirty-five  of  the  civil  practice  act  shall  not 
apply  thereto.     (Amended  by  Chapter  81,  Laws  of  1930.) 

G.  Petition. 

A  petition  for  a  writ  of  habeas  corpus  for  the  discharge  from 
custody  of  a  girl  committed  to  the  New  York  State  Training- 
School  for  Girls  at  Hudson,  must  state  in  what  the  illegality  of" 
imprisonment  consists.  Matter  of  Mellor  v.  RinTcley,  201  App. 
Div.  619,  194  N.  Y.  Supp.  732. 

Where  the  statement  of  facts  in  a  petition  for  a  writ  of  habeas 
corpus  to  inquire  into  the  cause  of  relator's  detention  substan- 
tially complies  with  the  requirements  of  section  1234,  subdivisions 
4  and  5  of  the  Civil  Practice  Act,  the  petition  is  sufficient.    People- 
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ex  rel.  Van  Buren  v.  Superintendent,  etc.,  118  Misc.  145,  192 
N.  Y.  Supp.  511. 

Under  section  1232  of  the  Civil  Practice  Act,  an  application  for 
a  writ  of  habeas  corpus  may  be  made  to  a  justice  of  the  Supreme 
Court  in  any  part  of  the  state.  People  ex  rel.  Van  Buren  v. 
Superintendent,  etc.,  118  Misc.  145,  192  N.  Y.  Supp.  511. 

ARTICLE  III. 

THE  WRIT. 

E.  Civil  Practice  Act,  §  1239.    When  returnable. 

1.  Either  writ  may  be  made  returnable  forthwith  or  on  a  future  day  certain  as  the 
case  requires. 

2.  If  application  for  either  writ  is  made  to  the  supreme  court,  or  to  a  justice  thereof, 
in  a  county  other  than  that  where  the  person  is  imprisoned  or  conflned,  the  writ  may 
be  made  returnable,  in  its  or  his  discretion,  before  any  judge  authorized  to  grant  it,  in 
the  county  of  the  imprisonment  or  confinement. 

3.  AU  writs  of  habeas  corpus  directed  to  the  agent  and  warden  of  a  state  prison, 
or  the  superintendent,  manager  or  board  of  managers  of  a  state  institution,  must  be 
made  returnable  before  a  justice  of  the  supreme  court  or  a  county  judge  in  the  county 
in  which  the  person  is  detained.  If  at  the  time  there  is  no  such  official  in  the  county 
capable  of  acting,  the  writ  shall  be  made  returnable  before  the  nearest  accessible 
supreme  court  justice  or  county  judge  in  an  adjoining  county.  (Subd.  3  added  by 
L.  1922,  Chap.  187,  in  effect  Sept.  1,  1922.) 

4.  A  writ  of  habeas  corpus  cannot  be  made  returnable  on  Sunday.  (Former  subd.  3 
thus  renumbered  by  L.  1922,  Chap.  187,  in  effect  Sept.  1,  1922.) 

J.  Returnable  in  another  county. 

A  writ  of  habeas  corpus  may,  in  the  discretion  of  the  court  or 
judge,  be  made  returnable  in  a  county  other  than  the  county  of 
detention  or  imprisonment.  People  ex  rel.  Van  Buren  v. 
Superintendent,  etc.,  118  Misc.  145,  192  N.  Y.  Supp.  511. 

Under  section  1239  of  the  Civil  Practice  Act,  a  writ  of  habeas 
corpus  directed  to  the  superintendent  of  the  New  York  State 
Training  School  for  Girls  at  Hudson,  where  the  relator  is  detained, 
must  be  made  returnable  in  Columbia  county  or  before  the  county 
judge  of  that  county.  If  returnable  at  a  Special  Term  at  Albany, 
the  writ  will  be  dismissed.  People  ex  rel.  TJrsoy  v.  Superintendent, 
etc.,  120  Misc.  353,  198  N.  Y.  Supp.  432. 

ARTICLE  IV. 

RETURN  OF  WRIT. 

If  the  original  return  does  not  contain  all  of  the  papers  upon 
which  the  judgment  is  based,  leave  may  be  granted  to  file 
an  amended  return.  People  ex  rel.  Goldstein  v.  Warden  of 
Penitentiary,  120  Misc.  630,  199  N.  Y.  Supp.  409. 
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ARTICLE  V. 

NOTICE  TO  INTERESTED  PARTIES. 

A.  Civil  Practice  Act,  §  1258.    Notice  before  order  for  discharge  made. 

2.  Wtere  the  prisoner  is  committed  from  the  children's  court  of  the  city  of  New 
York,  to  the  presiding  justice  of  such  court. 

3.  Where  the  prisoner  is  committed  from  the  children's  court  of  any  county  outside 
of  the  city  of  New  York,  to  the  court  or  judge  making  the  commitment. 

4.  In  every  other  case,  to  the  district  attorney  of  the  county  within  which  the  prisoner 
was  detailed  at  the  time  when  the  writ  was  served  and  to  the  district  attorney  of  the 
•county  from  which  the  person  was  committed.  (Amended  by  Chapter  342,  Laws  of 
1929.) 

Notice  of  application  for  a  writ  of  habeas  corpus  must  be  served 
on  the  district  attorney  of  Dutchess  county  on  an  application  for 
the  release  of  a  girl  committed  to  the  New  York  Training  School 
for  Girls  at  Hudson.  Matter  of  Mellor  v.  Hinhley,  201  App.  Div. 
619,  194  N.  y.  Supp.  732. 

ARTICLE  VI. 

PROCEEDINGS  ON  RETURN. 

B.  Disobedience  to  writ. 

The  procedure  in  a  habeas  corpus  proceeding  to  determine  the 
custody  of  children  is  irregular,  and  does  not  conform  to  section 
1248  of  the  Civil  Practice  Act,  where  the  respondent  in  the  pro- 
ceeding is  permitted  to  appear  specially  and  argue  against  the 
jurisdiction  of  the  court  while  in  contempt  because  of  failure  to 
produce  the  children.  Matter  of  Sedgwick,  211  App.  Div.  60,  206 
N.  Y.  Supp.  850. 

D.  Answer  to  return. 

A  prisoner  produced  upon  the  return  of  a  writ  of  habeas  corpus 
may  deny  under  oath  any  material  allegations  of  the  return  or 
make  any  allegations  of  fact  showing  either  that  his  imprison- 
ment or  detention  is  unlawful  or  that  he  is  entitled  to  his 
discharge.  People  ex  rel.  Hauft  v.  Lasch,  122  Misc.  223,  202  N.  Y. 
Supp.  691. 

In  a  proceeding  to  release  arising  under  a  warrant  for  the 
retaking  of  a  parole  prisoner  from  a  reformatory,  an  answer  to 
the  return  not  made  by  the  prisoner  but  by  the  unverified  state- 
ment of  his  attorney  and  not  containing  an  allegation  that  the 
warrant  was  issued  by  the  reformatory  authorities  without  rea- 
sonable cause  to  believe  that  the  relator  had  violated  his  parole. 
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but  alleging  that  the  warrant  is  not  sufficient,  in  that  it  fails  to 
state  the  cause  or  causes  therefor,  does  not  put  in  issue  the  exist- 
ence or  non-existence  of  a  reasonable  cause  to  believe  that  the 
relator  violated  his  parole,  and  is  insufficient.  People  ex  rel.  Eauft 
V.  Lasch,  122  Misc.  223,  202  N.  Y.  Supp.  416. 

E.  Inquiry  into  cause  of  detention. 

The  question  of  the  constitutionality  of  a  statute  under  which 
one  is  indicted  may  be  raised  in  habeas  corpus  proceedings;  it 
cannot  be  raised  by  an  action  in  equity  to  restrain  the  criminal 
proceedings.  Buffalo  Gravel  Corp.  v.  Moore,  201  App.  Div.  242, 
194  N.  Y.  Supp.  225,  affirmed  234  N.  Y.  542. 

On  habeas  corpus  proceedings  instituted  by  a  prisoner  in  cus- 
tody under  a  judgment  of  conviction,  the  sole  inquiry  permissible 
is  whether  the  court  pronouncing  the  judgment  had  jurisdiction  of 
the  action  and  of  the  person  of  the  petitioner  and  authority  to 
render  a  judgment  for  the  cause  assigned,  or  whether  the  term 
for  which  the  prisoner  can  be  lawfully  detained  in  custody  for 
the  offense  has  expired.  People  ex  rel.  Kipnis  v.  McCann,  199 
App.  Div.  30,  191  N.  Y.  Supp.  574,  affirmed  234  N.  Y.  502. 

It  is  not  the  function  of  the  courts  upon  the  return  of  a  writ 
of  habeas  corpus  to  try  out  the  actual  guilt  of  the  accused.  People 
ex  rel.  Gottschalk  v.  Brown,  237  N.  Y.  483. 

The  exercise  of  the  discretionary  power  vested  in  the  parole 
board  to  revoke  a  prisoner's  parole  cannot  be  reviewed  on  habeas 
corpus.  People  ex  rel.  Ackron  v.  Hune,  122  Misc.  247,  202  N.  Y. 
Supp.  537. 

F.  When  petitioner  remanded. 

Under  section  88(3)  of  the  Inferior  Criminal  Courts  Act,  a 
magistrate  in  the  city  of  New  York,  upon  convicting  a  defendant 
of  disorderly  conduct,  may  lawfully  impose  a  sentence  of  six 
months  in  the  workhouse,  and  a  warrant  of  commitment  reciting 
such  a  sentence  is  a  final  judgment,  reviewable  only  by  an  appeal, 
A  defendant  so  convicted  and  sentenced  is  precluded  from  show- 
ing on  habeas  corpus  that  the  magistrate,  after  sentencing  him  to 
pay  a  fine  and  serve  three  months  in  the  penitentiary,  changed 
the  decision  and  imposed  the  sentence  recited  in  the  warrant  of 
commitment,  and  the  writ  of  habeas  corpus  will  be  dismissed  and 
the  relator  remanded.  People  ex  rel.  Marci  v.  Hanley,  117  Misc. 
455,  191  N.  Y.  Supp.  501. 

When  a  prisoner  in  the  Elmira  Eeformatory  has  been  duly 
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transferred  to  the  state  prison  at  Auburn  on  the  ground  that  he 
is  incorrigible,  his  confinement  in  the  prison  is,  under  section 
296  of  the  Prison  Law,  for  an  indeterminate  term  commencing 
with  his  imprisonment  in  the  reformatory  with  a  minimum  of  a 
year  and  a  maximum  fixed  by  law  for  the  crime  of  which  he  was 
convicted  and  sentenced,  and  he  may  be  released  on  parole  or 
absolutely  discharged  as  are  other  prisoners  confined  under  an 
indeterminate  sentence.  As  relator  may  be  returned  at  any  time 
to  the  reformatory  in  the  discretion  of  the  superintendent  of  the 
state  prisons,  and  with  the  consent  of  the  board  of  managers  of 
the  reformatory,  a  writ  of  habeas  corpus  to  obtain  his  >  release 
will  be  dismissed  and  be  remanded.  People  ex  rel.  Lewis  v.  Kaiser, 
122  Misc.  243,  203  N.  Y.  Supp.  375. 

Relator,  convicted  for  the  third  time  of  felony,  was  on  August 
16,  1918,  sentenced  to  a  state  prison  for  a  term  of  four  years  and 
six  months,  and  after  serving  ten  months  of  that  sentence  he 
escaped  and  on  January  15,  1920,  a  judgment  of  conviction  for  a 
fourth  offense  having  been  entered  upon  his  plea  of  guilty,  a  sen- 
tence was  imposed  of  imprisonment  in  Clinton  Prison  for  life. 
Held,  that  relator 's  right  to  appeal  from  his  third  conviction  hav- 
ing expired  his  contention  that  it  could  not  be  used  as  a  basis  for 
his  imprisonment  as  a  fourth  offender  was  without  merit.  Under 
section  332  of  the  Code  of  Criminal  Procedure,  as  amended  in 
1897,  the  sentence  imposed  upon  relator's  plea  of  guilty  was  legal 
and  a  writ  of  habeas  corpus  will  be  dismissed  upon  the  merits  and 
relator  remanded.  People  ex  rel.  McAllister  v.  Kaiser,  122  Misc. 
245,  203  N.  Y.  Supp.  511. 

G.  When  petitioner  discharged. 

A  witness  conunitted  for  contempt  for  refusing  to  answer,  and 
the  commitment  sustained  on  appeal  until  he  answers  the  question, 
creates  a  situation  in  which  the  witness,  upon  answering,  may  seek 
his  discharge  by  habeas  corpus  when  further  detention  is  con- 
tinued upon  the  ground  that  the  answer  is  perjurious.  People 
ex  rel.  Falk  v.  Sheriff  of  New  YorJc  County,  141  Misc.  141,  252 
N.  Y.  Supp.  387,  affirmed  234  App.  Div.  843,  253  N.  Y.  Supp.  1065. 

H.  Irregular  commitment. 

A  relator,  held  for  the  grand  jury  on  a  felony  under  section 
222  of  the  Code  of  Criminal  Procedure,  with  or  without  his  con- 
sent, except  by  the  prescribed  process  of  indictment,  is  improperly 
so  held,  and  dischargeable  upon  habeas  corpus ;  but  since  he  may 
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or  may  not  be  guilty  of  the  offense  charged,  and  the  same  is  bail- 
able, the  order  may  require  that  bail  be  given  pursuant  to  section 
1255  and  in  the  manner  prescribed  in  section  1264  of  the  Civil 
Practice  Act.  People  ex  rel.  Battista  v.  Christian,  131  Misc.  411, 
227  N.  Y.  Supp.  142. 

ARTICLE  Vn. 

FINAL  ORDER. 

The  final  order  granted  in  a  proceeding  under  section  70  of  the 
Domestic  Eelations  Law  may  award  costs  to  a  party.  The  order 
awarding  the  costs  is  not  a  decree  nor  is  it  a  judgment  until  it  is 
docketed.  Warren  v.  Garlipp,  217  App.  Div.  55,  216  N.  Y.  Supp. 
466,  reversing  126  Misc.  103,  213  N.  Y.  Supp.  476. 

ARTICLE  VIII. 

WARRANT  FOR  PRISONER. 

(No  new  material  under  this  article.) 

ARTICLE  IX. 
CERTIORARI. 

The  writ  of  certiorari  to  inquire  into  the  cause  of  detention  has 
not  been  abolished,  despite  what  appears  to  be  a  declaration  to 
that  effect  in  section  1283  of  the  Civil  Practice  Act,  but  such  writ 
has  been  preserved  by  section  1230.  People  ex  rel.  Semenoff  v. 
Nagle,  118  Misc.  476,  194  N.  Y.  Supp.  602. 

Until  the  Civil  Practice  Act  came  into  existence  there  were  two 
different  proceedings  referred  to  as  writs  of  certiorari — one  being 
a  proceeding  to  review  and  the  other  a  proceeding  to  inquire  into 
the  cause  of  detention.  The  latter  writ  has  been  preserved  under 
section  1230  of  the  Civil  Practice  Act.  People  ex  rel.  Semenoff  v. 
Nagle,  118  Misc.  476, 194  N.  Y.  Supp.  602. 

Under  article  77  of  the  Civil  Practice  Act  writs  of  habeas  corpus 
or  certiorari  may  be  sued  out  in  the  alternative  to  meet  the  situa- 
tion of  the  relator.  People  ex  rel.  Semenoff  v.  Nagle,  118  Misc. 
476, 194  N.  Y.  Supp.  602. 

Where  it  is  clear  that  a  justice  of  the  Supreme  Court  in  refusing 
to  set  aside  a  warrant  of  arrest,  in  execution  of  which  relator  was 
committed  to  jail,  acted  within  his  jurisdiction  in  holding  that  the 
warrant  could  stand  and  that  the  relator's  remedy  was  by  an 
appeal  from  the  order  denying  his  motion  to  vacate  the  warrant 
and  such  appeal  has  been  taken,  the  court  at  Special  Term,  upon 
finding  that  the  offense  for  which  relator  is  imprisoned  is  bailable, 
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will  not  sustain  a  writ  of  certiorari.    People  ex  rel.  Semenoff  v, 
Nagle,  118  Misc.  476, 194  N.  Y.  Supp.  602. 

ARTICLE  X. 

APPEALS. 

Upon  the  date  that  relator  was  sentenced  upon  Ms  plea  of  guilty 
of  manslaughter  in  the  first  degree,  the  justice,  as  in  duty  bound 
by  section  487  of  the  Code  of  Criminal  Procedure,  indorsed  upon 
the  commitment  of  defendant  to  the  New  York  County  Peniten- 
tiary a  certificate  to  the  effect  that  he  had  been  in  jail  for  upwards 
of  ten  months,  with  a  statement  that  said  indorsement  was  made 
under  the  provisions  of  section  2193  of  the  Penal  Law.  The  parole- 
board  of  the  city  of  New  York  fixed  the  term  of  relator's  detention 
at  three  years  and  he  would  now  be  at  liberty  had  he  been  given 
credit  for  the  time  served  in  jail  before  sentence.  The  parole 
board  claimed  that  said  section  applied  only  to  the  state  parole- 
board  and  to  state  institutions.  Upon  dismissing  a  writ  of  habeas 
corpus  with  the  suggestion  that  relator  take  an  appeal  and  apply 
under  section  1276  of  the  Civil  Practice  Act  for  his  admission  to 
bail,  held,  that  by  his  endorsement  upon  the  commitment  the  jus- 
tice intended  that  the  time  already  served  by  the  relator  should  be 
calculated  as  a  part  of  the  term  of  his  sentence.  People  ex  rel. 
Le  Carta  v.  Warden,  118  Misc.  109,  193  N.  Y.  Supp.  561. 

An  appeal  from  an  order  granted  in  habeas  corpus  proceedings 
to  determine  the  custody  of  children,  which  order  was  made  after 
the  respondent  in  the  proceedings  appeared  specially  by  counsel 
and  argued  that  the  court  was  without  jurisdiction,  and  which  held 
that  the  court  has  jurisdiction,  and  that  the  respondent  therein  was 
guilty  of  contempt  in  failing  to  produce  the  children,  will  be  dis- 
missed on  the  ground  that  the  respondent  is  still  in  contempt.  The 
respondent  will  not  be  allowed  to  appeal  from  an  order  made  under 
such  circumstances.  Matter  of  Sedgwick,  211  App.  Div.  60,  206 
N.  Y.  Supp.  850. 

Under  section  1274  an  appeal  from  a  final  order  in  habeas  corpus 
lies,  this  order  being  a  final  disposition  of  the  proceedings  brought 
to  determine  the  custody  of  a  child.  The  fact  that  the  welfare  of 
the  infant  may  demand  that  its  custody  be  returned  in  part  to  the 
respondent  to  the  writ  and  awarded  in  part  to  petitioner,  so  that 
in  terms  it  cannot  be  said  that  the  writ  is  wholly  granted  or  wholly 
dismissed,  does  not  prevent  the  order  thus  terminating  the  pro- 
ceedings for  that  reason  being  otherwise  and  final.  Matter  of 
Vanderhilt  v.  Carew,  242  App.  Div.  482. 
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ARTICLE  I. 
Action  to  compel  perfonnance. 

ARTICLE  II. 

Application  to  dispose  of  real  property. 

0.  Jurisdiction  of  courts. 

D.  When  disposition  may  be  ordered. 

1.  Civil  Practice  Act,  §  1388.     Application  to  dispose  of  real  property  or  an 

interest  therein. 

2.  C^yil  Practice  Act,  §  1391.    Appointment  of  committee  of  incompetent  pre- 

requisite to  grant  of  application. 
S.  Petition. 

ARTICLE  in. 

Appointment  of  guardian. 

B.  Civil  Practice  Act,  §  1393.     Security  of  committee  or  special  guardian  of  incom- 

petent. 

C.  Civil  Practice  Act,  §  1394.    Special  guardian  for  infant. 

D.  CLvil  Practice  Act,  §  154.    Security  for  infant  or  incompetent. 
H.  Bond. 

ARTICLE  IV. 

Reference. 

A.  Civil  Practice  Act,  §  1395.    Reference  to  inquire  into  the  application. 
A  A    CivU  Practice  Act,  §  1395-a.    When  a  reference  not  mandatory. 

AAA.  Civil  Practice  Act,  §  1395-b.     Limitations  on  costs  and  fees  in  proceedings  to 

mortgage  real  property  of  infants  or  other  incompetent  persons. 
P.  Final  order. 

ARTICLE  V, 
Agreement  for  conveyance  and  conveyance. 

ARTICLE  VL 
Distribution  of  proceeds. 

B.  Civil  Practice  Act,  §  1403.    Disposition  of  proceeds  generally;  accounting. 

ABTICLE  I. 

ACTION  TO  COMPEL  PERFORMANCE. 

Conceding  the  broad  jurisdiction  possessed  by  the  Supreme 
Court  over  the  estates  of  incompetents,  it  does  not  extend  so  far 
as  to  authorize  it  to  make  a  new  contract  in  substitution  for  one 
which  has  been  executed  by  a  committee  in  strict  conformity  with 

381 


382  INl^ANT  OK  INCOMPETENT. 

the  statute,  and  the  contract  between  a  surety  and  the  committee 
is  personal  to  the  individual  performing  functions  as  the  commit- 
tee. He  is  the  one  for  whose  acts  the  surety  assumed  liability  and 
the  obligations  to  discharge  the  debt  incurred  for  his  bonds  is  his. 
If  the  committee's  agreements  result  in  an  excessive  charge  the 
court  is  empowered  in  its  discretion  to  withhold  reimbursement 
for  such  part  as  it  may  deem  excessive  but  is  not  empowered  to 
disrupt  a  valid  contract.  The  court's  power  relates  to  the  protec- 
tion of  the  state  and  not  to  the  supervision  of  personal  contracts 
made  by  an  individual  who  is  not  a  ward  of  the  court.  Matter  of 
Fromherg,  260  N.  Y.  430. 

The  provision  of  title  38  of  the  U.  S.  Code,  Annotated,  §  551, 
which  requires  no  charge  in  excess  of  $10  be  made  by  any  agent  or 
attorney  for  assistance  in  the  preparation  of  an  application  to  the 
Veterans  Administration  except  where  a  judgment  or  decree  shall 
be  rendered  in  an  action  pursuant  to  section  445  should  be  rigidly 
enforced,  and  so  the  court  has  no  power  to  award  any  portion  of 
war  risk  insurance  to  an  attorney  for  the  committee  of  an  incom- 
petent veteran  who  accomplished  a  material  settlement  of  a  claim 
with  the  government  after  the  same  had  been  denied  but  where  no 
judgment  or  decree,  however,  was  entered  at  the  time  of  the  settle- 
ment.   Matter  of  Shinherg,  238  App.  Div.  74,  263  N.  Y.  Supp.  354. 

An  executrix  may  bring  an  action  for  the  specific  performance 
of  a  contract  for  the  purchase  of  real  property  and  is  under  the 
duty  to  make  the  payments  under  the  contract  out  of  the  personal 
estate,  and  if  the  payments  were  refused  it  would  also  be  her  duty 
to  institute  an  action  to  compel  the  acceptance  of  the  payments  and 
a  specific  performance  of  the  contract,  taking  the  deed  in  trust. 
Baker  v.  Struch,  130  Misc.  63,  223  N.  Y.  Supp.  609. 

ARTICLE  II. 
APPLICATION  TO  DISPOSE  OF  REAL  PROPERTY. 

C.  Jxirisdiction  of  courts. 

While  in  a  statutory  proceeding  the  statute  must  be  strictly  fol- 
lowed, it  is  not  every  departure  from  the  direction  of  the  statute 
which  voids  the  proceeding.  The  question  is  one  of  jurisdiction. 
Beaumont  Const.  Co.  v.  Higdon  Elevator  Co.,  203  App.  Div.  819, 
197  N.  Y.  Supp.  271. 

In  a  proper  case  the  court  may  authorize  the  committee  of  an 
incompetent  to  lease  his  real  estate  with  a  provision  in  the  lease 
giving  the  lessee  an  option  to  purchase  the  property  upon  certain 
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conditions.    Matter  of  Benedict,  239  N.  Y.  440,  reversing  208  App. 
Div.  823. 

Where  the  court  makes  an  order  authorizing  the  committee  of 
an  incompetent  to  lease  real  estate,  the  lease  giving  the  lessee  an 
option  to  purchase  the  property  at  a  certain  price,  if  thereafter  the- 
lessee  desires  to  exercise  the  option,  the  court  has  jurisdiction  of 
the  proceeding.  The  control  of  the  court  over  the  proceeding 
exists  until  the  incompetency  ends.  Matter  of  Benedict,  239  N.  Y.. 
440,  reversing  208  App.  Div.  823. 

The  Supreme  Court,  and  in  a  proper  case  the  County  Court,  has 
the  jurisdiction  over  the  property  of  an  incompetent  formerly 
vested  in  the  chancellor.  This  jurisdiction  it  exercises  through  its 
committee.  It  should  preserve  the  property  from  waste  or 
destruction.  The  committee  is  subject  to  the  control  of  the  court 
with  respect  to  the  exercise  of  his  duties.  He  may  be  compelled 
by  order  to  execute  a  conveyance  in  certain  cases  where  the  incom- 
petent would  have  been  obligated  to  make  the  same.  Where,  under 
a  contract  authorized  by  the  court,  the  committee  is  bound  to  exe- 
cute a  conveyance,  he  may  be  compelled  to  act  by  order.  An  action 
for  specific  performance  is  not  the  exclusive  remedy.  Matter  of 
Benedict,  239  N.  Y.  440,  reversing  208  App.  Div.  823. 

D.  When  disposition  may  be  ordered. 

1.  Civil  Practice  Act,  §  1388.    Application  to  dispose  of  real  propertyf 
or  an  interest  therein. 

In  either  of  the  following  eases,  real  property  or  a  term,  estate  or  other  interest 
in  real  property,  of  an  infant  in  being,  or  the  contingent  interest  therein  of  an  infant 
not  in  being,  or  of  a  person  incompetent  to  manage  his  affairs  by  reason  of  lunacy,, 
idiocy  or  habitual  drunkenness  or  imbecility  arising  from  old  age  or  loss  of  memory 
and  understanding,  or  an  inchoate  right  of  dower  in  real  property  belonging  to  am 
infant  of  an  incompetent  person  or  the  possibility  that  upon  breach  of  a  condition  a 
right  of  re-entry  will  vest  in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heir  solely  or  in  common  with  others,  and  where  an  infant  or  incom- 
jwtent  has  lost  an  interest  in  real  property  by  virtue  of  the  execution  of  a  deed  pur- 
suant to  a  judgment  decreeing  a  sale  of  the  premises,  and  the  present  owner  of  the' 
premises  is  willing  to  reconvey  the  interest  in  said  property  to  said  infant  oi;  incom- 
petent person,  it  shall  be  deemed,  under  this  section,  that  the  said  infant  or  incompetent 
person  has  a  sufficient  interest  in  the  property  to  enable  said  infant  or  incompetent 
person  to  petition  the  court  for  leave  to  mortgage  the  interest  to  be  so  reconveyed, 
may  be  sold,  conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  following- 
sections  of  this  article: 

1.  Where  the  personal  property,  together  with  the  income  of  the  real  property,  of 
the  infant  or  incompetent  person  are  insufficient  for  the  payment  of  his  debts  or  for 
the  maintenance  and  necessary  education  of  himself  and  his  family. 

2.  Where  the  interest  of  the  infant  in  being  or  the  contingent  interest  of  an  infant 
not  in  being,  or  the  interest  of  an  incompetent  person,  require  or  will  be  substantiaUj- 
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promoted  by  such  disposition,  on  account  of  the  real  property  or  term,  or  estate,  or 
other  interest  in  real  property  being  exposed  to  waste  or  dilapidation;  or  being  wholly 
unproductive,  or  for  the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar  circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or  incompetent  person 
to  procure  a  judgment  directing  the  conveyance  of  the  real  property,  or  interest  in 
Teal  property,  as  prescribed  in  the  preceding  sections  of  this  article. 

4.  Where  the  interest  of  the  infant  or  incompetent  person  will  be  substantially  pro- 
moted by  releasing  or  joining  with  others  in  releasing  for  a  valuable  consideration  the 
possibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest  in  or  real 
property  will  revert  to  the  infant  or  incompetent  person  or  his  heirs  solely  or  in  com- 
mon with  others.  Such  possibility  is  referred  to  in  the  following  sections  of  this  article 
as  a  possibility  of  reverter.  (Amended  by  Chapter  365,  Laws  of  1923,  and  Chapter  877, 
Laws  of  1935.) 

2.  Civil  Practice  Act,  §  1391.    Appointment  of  committee  of  incompetent 
prerequisite  to  grant  of  application. 

An  appUcatiou  to  sell,  mortgage,  release  or  lease  real  property,  or  an  interest  in  real 
property,  of  a  lunatic,  idiot  or  habitual  drunkard,  or  of  a  person  incompetent  to 
manage  his  affairs  by  reason  of  imbecility  arising  from  old  age  or  loss  of  memory  and 
understanding,  or  the  right  of  dower,  or  the  inchoate  right  of  dower  of  a  wife,  who 
may  be  an  incompetent  person,  can  not  be  granted  unless  a  committee  of  his  property 
has  been  appointed  except  that  where  it  appears  by  the  petition  that  Home  Owners' 
Loan  Corporation  has  agreed  to  accept  a  bond  and  mortgage  under  the  terms  of  the 
home  owners'  loan  act  of  nineteen  hundred  thirty-three,  as  amended,  the  appointment 
of  a  committee  shall  not  be  required  where  it  appears  that  the  incompetent  person  is 
confined  to  a  state  hospital  in  this  state  or  in  any  other  state  of  the  United  States, 
and  where  a  certified  copy  of  the  order  of  commitment  and  an  affidavit  of  the  superin- 
tendent of  the  said  state  hopsital,  reciting  his  belief  as  to  the  incompetency  of  said 
person  is  attached  to  the  petition,  and  the  court  may  take  proof  of  the  allegations  of 
the  petition  and  grant  the  application  pursuant  to  section  thirteen  hundred  ninety- 
four  of  this  act,  as  hereby  amended.  In  such  case  the  court  may  appoint  the  peti- 
-tioner  as  the  special  guardian  of  the  incompetent  person  and  may  waive  or  dispense 
with  any  and  all  security  by  said  special  guardian.  The  provisions  of  section  thirteen 
Tiundred  ninety-two  and  thirteen  hundred  ninety-three  of  the  civil  practice  act  or  any 
other  provisions  of  law  and  of  the  rules  of  civil  practice  in  so  far  as  the  same  are 
in  conflict  or  inconsistent  with  the  provisions  of  this  section  shall  not  apply  to  &  case 
where  a  mortgage  is  made  to  the  Home  Owners'  Loan  Corporation.  (Amehded  by 
Oiapter  335,  Laws  of  1929,  and  Chapter  877,  Laws  of  1935.) 

E.  Petition. 

The  facts  alleged  in  the  petition  with  reference  to  the  value  of 
the  infant's  undivided  interest  in  the  real  estate  sought  to  be  sold 
are  a  sufficient  compliance  with  Rule  297  of  the  Eules  of  Civil 
Practice.  While  ordinarily  assessed  value  is  not  evidence  of 
value,  in  a  proceeding  of  this  kind,  in  which  value  is  not  determined 
upon  the  petition  but  must  be  proved  as  required  by  Rule  298  of 
the  Rules  of  Civil  Practice,  a  statement  of  the  assessed  value  is  a 
sufficient  compliance  with  Rule  297.    Matter  of  Frederick  Wilbert, 


INFANT  OR  INCOMPETENT.  385 

230  App.  Div.  764,  244  N.  Y.  Supp.  216,  affirming  on  reargument 
228  App.  Div.  703,  239  N.  Y.  Supp.  223. 

ARTICLE  III. 

APPOINTMENT  OF  GUARDIAN. 

B.  Civil  Practice  Act,  §  1393.    Security  of  committee  or  special  guardian 

of  incompetent. 

TTpon  an  application  to  sell,  mortgage,  release  or  lease  real  property,  or  an  interest 
in  real  property  of  a  lunatic,  idiot  or  habitual  drunkard,  if  it  is  made  by  the  com- 
mittee, the  committee  must  give  security  conditioned  for  the  faithful  discharge  of  his 
trust;  for  the  paying  over  and  investing  of,  and  accounting  for,  all  moneys  actually 
received  by  him  in  the  special  proceeding,  according  to  the  direction  of  any  court 
having  authority  to  give  directions  in  the  premises;  and  for  the  observance  of  the 
directions  of  the  court  in  relation  to  the  trust;  provided,  however,  that  if  the  court 
deem  the  security,  if  any,  theretofore  deposited  by  such  committee  pursuant  to  the 
provisions  of  section  one  hundred  and  fifty-four  sufficient  to  cover  such  proceeds  when 
collected,  such  further  security  may  be  waived  by  the  court.  If  the  application  is 
made  by  any  other  person,  an  order  must  be  made  thereupon  requiring  the  committee 
to  show  cause  why  he  should  not  give  such  security.  If,  after  hearing  the  committee, 
the  court  is  of  the  opinion  that  there  is  a  probable  cause  for  granting  the  application, 
it  may  make  an  order  requiring  the  committee  to  give  such  security  or  may  waive 
such  security  as  hereinbefore  provided;  or,  if  the  committee  so  elects,  or  fails  to  give 
security  aa  directed  in  the  order,  it  may  appoint  a  suitable  person  to  be  the  special 
guardian  of  the  incompetent  person  with  respect  to  the  proceedings,  who  must  there- 
upon give  such  security.     (Amended  by  Chapter  338,  Laws  of  1929.) 

C.  Civil  Practice  Act,  §  1394.    Special  guardian  for  infant. 

Upon  an  application  to  sell,  mortgage,  release  or  lease  real  property  or  an  interest 
in  real  property  of  an  infant,  the  court  must  appoint  a  suitable  person  to  be  the 
special  guardian  of  the  infant  with  respect  to  the  proceedings,  who  must  thereupon 
give  security  for  the  faithful  performance  of  his  or  her  trust  except  that  where  it 
appears  by  the  petition  that  Home  Owners'  Loan  Corporation  has  agreed  to  accept 
a  bond  and  mortgage  under  the  terms  of  the  home  owners'  loan  act  of  nineteen  hun- 
dred thirty-three,  as  amended,  the  court  may  waive  or  dispense  with  such  security. 

In  such  case  of  a  mortgage  to  Home  Owners '  Loan  Corporation  the  court  may  appoint 
the  petitioner  as  the  special  guardian  of  the  infant,  and  waive  or  dispense  with  such 
security;  and  the  court  may  examine  into  the  truth  of  the  allegations  of  the  petition 
by  hearing  the  testimony  of  the  petitioners,  either  orally,  in  open  court  or  by  deposi- 
tions, sworn  to  before  the  clerk  of  the  court,  and  shall  thereupon  make  the  final  order 
upon  the  application,  which  shall  contain  a  direction  that  the  said  bond  and  mortgage 
shall  be  executed  and  delivered  pursuant  to  the  provisions  of  the  home  owners'  loan 
act  of  nineteen  hundred  and  thirty-three  and  the  amendments  thereto,  and  in  accord- 
ance with  the  rules  and  regulations  of  the  said  home  owners'  loan  act.  A  certificate 
or  other  proof  of  the  acceptance  of  said  mortgage  and  of  the  appraisal  of  the  value 
of  the  real  property  by  the  Home  Owners'  Loan  Corporation  annexed  to  the  petition 
or  in  evidence  on  the  hearing  by  the  court,  or  in  evidence  upon  a  hearing  before  a 
referee,  shall  be  deemed  to  be  sufficient  proof  of  the  value  of  the  property  to  be  mort- 
gaged. The  provisions  of  section  thirteen  hundred  ninety-five,  thirteen  hundred  ninety- 
six  and  thirteen  hundred  ninety-seven  of  the  civil  practice  act  or  any  other  provisions 
of  law  or  of  the  rules  of  civil  practice  in  so  far  as  they  conflict  or  are  inconsistent 
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with  the  provisions  of  this  section,  shall  not  apply  to  a  case  where  such  mortgage  is 
made  to  said  Home  Owners'  Loan  Corporation.  Any  trust  company  authorized  by 
the  laws  of  this  state  to  act  as  general  guardian  of  the  estate  of  an  infant  without 
giving  security  may  be  appointed  such  special  guardian  and  in  such  case  the  order 
of  appointment  may  dispense  with  the  giving  thereof.  (Amended  by  Chapter  877, 
Laws  of  1935.) 

D.  Civil  Practice  Act,  §  154.    Security  for  infant  or  incompetent. 

Where  in  the  course  of  an  action  or  proceeding  security  shall  be  required  for  protect- 
ing the  interest  of  an  infant,  lunatic,  idiot  or  habitual  drunkard,  it  shall  be  in  the 
form  of  a  bond  of  an  approved  surety  company,  or  the  bond  of  iadividuals,  in  an 
amount  double  that  of  the  property  involved,  and  approved  as  to  form  and  the  suffi- 
ciency of  the  sureties  by  the  court  in  which  the  action  or  proceeding  is  pending  or  by 
a  judge  thereof.  Upon  a  breach  of  the  condition  of  any  such  bond,  the  court  must 
direct  it  to  be  prosecuted  for  the  benefit  of  the  person  injured.  (Amended  by  Chapter 
186,  Laws  of  1922,  and  by  Chapter  234,  Laws  of  1926.) 

H.  Bond. 

The  failure  to  file  the  bond  at  the  time  of  filing  the  original 
petition  is  not  a  jurisdictional  defect,  where  it  is  filed  by  the  order 
granted  on  a  second  petition  and  upon  the  reference  under  that 
order  all  matters  were  reviewed  which  were  required  to  be  deter- 
mined upon  an  original  petition  for  the  sale  of  the  real  estate. 
Beaumont  Const.  Co.  v.  Eigdon  Elevator  Co.,  203  App.  Div.  819> 
197  N.  Y.  Supp.  271. 

ARTICLE  IV. 

REFERENCE. 

A.  Civil  Practice  Act,  §  1395.    Referee  to  inquire  into  the  application. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond  or  undertaking 
where  the  filing  of  such  a  bond  or  undertaking  shall  be  necessary,  the  court  must  make 
an  order  appointing  a  suitable  person  a  referee  to  inquire  into  the  merits  of  the 
application.  The  referee  must  examine  into  the  truth  of  the  allegations  of  the  petition, 
hear  the  allegations  and  proofs  of  all  persons  interested  in  the  property,  or  otherwise 
interested  in  the  application,  and  report  his  opinion  thereupon,  together  with  the 
testimony,  with  all  convenient  speed.  If  at  any  time  during  the  pendency  of  the 
proceeding,  or  after  the  completion  thereof,  and  the  delivery  of  the  deed,  mortgage, 
lease  or  release,  it  shall  appear  to  the  court  that  the  security  given  in  such  proceeding 
by  the  committee  of  special  guardian  of  the  incompetent  or  infant  is  not  sufficient  in 
amount  or  in  other  particulars  does  not  comply  with  the  requirements  of  this  act  or 
of  the  rules  of  civil  practice,  the  court  may  by  order  require  the  filing  of  other  or 
additional  security  without  prejudice  to  any  of  the  proceedings  theretofore  had.  Such 
additional  or  other  security  shall  be  given  and  filed  within  ten  days  after  the  entry 
of  such  order  and  thereupon  it  shall  have  the  same  force  and  effect  as  if  it  had  been 
filed  before  the  entry  of  the  order  appointing  a  referee.  (Amended  by  Chapter  117, 
Laws  of  1922,  and  by  Chapter  241,  Laws  of  1925.) 
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AA.  Civil  Practice  Act,  §  1395-a.    When  a  reference  not  mandatory. 

A  reference  on  an  application  for  leave  to  mortgage  shall  not  be  mandatory  where 
such  mortgage  is  to  be  made  to  said  Home  Owners '  Loan  Corporation,  notwithstanding 
the  provisions  of  section  thirteen  hundred  ninety-five  of  the  civil  practice  act,  or  any 
rule  of  law  to  the  contrary.     (Added  by  Chapter  891,  Laws  of  1934.) 

AAA.  Civil  Practice  Act,  §  1395-b.  Limitations  on  costs  and  fees  in  pro- 
ceedings to  mortgage  real  property  of  infants  or  other  incompe- 
tent persons. 

Eule  three  hundred  of  the  rules  of  civil  practice  shall  not  apply  in  any  case  where 
an  application  for  a  mortgage  to  the  Home  Owners'  Loan  Corporation  is  granted, 
and  where  said  Home  Owners'  Loan  Corporation  is  to  include  the  cost,  fees  and  dis- 
bursements in  their  mortgage  loan  after  approval  of  the  same  by  the  court  in  its 
final  order  granting  leave  to  mortgage.  (Added  by  Chapter  891,  Laws  of  1934, 
amended  by  Chapter  877,  Laws  of  1935.) 

P.  Final  order. 

An  order  authorizing  the  committee  of  an  incompetent  to  lease 
real  estate,  giving  the  lessee  an  option  to  purchase  the  premises, 
is  not  without  jurisdiction,  although  the  facts  as  to  the  value  of  the 
property  are  not  shown  by  the  testimony  of  two  disinterested 
persons  as  required  by  Bule  298  of  the  Eules  of  Civil  Practice. 
A  failure  to  follow  the  procedure  in  this  respect  does  not  deprive 
the  court  of  jurisdiction.  Matter  of  Benedict,  239  N.  Y.  440, 
reversing  208  App.  Div.  823. 

ARTICLE  V. 

AGREEMENT  FOR  CONVEYANCE  AND  CONVEYANCE. 

If  a  contract  for  the  sale  of  the  property  is  made  before  the  entry 
of  the  final  order  and  it  conforms  to  the  terms  and  conditions  pre- 
scribed in  the  final  order  and  is  a  contract  beneficial  to  the  infant 
or  incompetent  interested  in  the  estate,  the  fact  that  the  contract 
was  made  before  the  entry  of  the  final  order  is  at  most  an  irregu- 
larity which  will  not  render  invalid  the  title  finally  given  upon  the 
approval  of  the  sale  upon  the  contract.  Beaumont  Const.  Co.  v. 
Higdon  Elevator  Co.,  203  App.  Div.  819,  197  N.  Y.  Supp.  271. 

ARTICLE  VI. 

DISTRIBUTION  OF  PROCEEDS. 

B.  Civil  Practice  Act,  §  1403.    Disposition  of  proceeds  generally; 

accounting. 

The  court,  by  order,  must  direct  the  disposition  of  the  proceeds  of  such  a  sale,  mort- 
gage, release  or  lease.     It  must  direct  the  investment  of  any  portion  thereof  belonging 
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to  the  infant  or  incompetent  person  which  is  not  needed  for  the  payment  of  debts,  or 
the  safe-keeping,  or  the  immediate  maintenance  and  education  of  himself  or  his 
family,  or  for  the  preservation  or  improvement  of  his  real  property  or  his  interest  in 
real  property.  It  must  require  a  report,  under  oath,  of  the  disposition  and  investment 
thereof  to  be  made  as  soon  as  practicable,  and  must  compel  periodical  accounts  to  be 
rendered  thereafter  by  each  person  who  is  intrusted  with  the  proceeds  or  any  part 
thereof. 

Where  the  portion  of  the  proceeds  arising  upon  such  sale  which  belongs  to  an  infant, 
residing  within  or  without  the  state  does  not  exceed  three  hundred  dollars,  the  court 
may  direct  that  the  same  be  paid  to  his  father,  or  to  his  mother,  or  to  some  competent 
person  with  whom  the  infant  resides,  or  who  has  some  interest  in  his  welfare,  for  the 
use  and  benefit  of  such  infant.  (Amended  by  Chapter  216,  Laws  of  1924;  amended  by 
Chapter  323,  Laws  of  1934.) 

Section  1402  of  the  Civil  Practice  Act  is  merely  declaratory  of 
the  old  chancery  rule  applicable  to  the  sale  of  real  property  of 
infants  and  the  object  of  the  statute  is  to  preserve  and  continue 
during  the  infant's  minority  the  character  of  the  property  and  to 
prevent  a  change  in  the  devolution  thereof  in  case  he  dies  before 
reaching  the  age  of  21  years  and  also  to  avoid  giving  the  infant  a 
power  of  testamentary  disposition  which  he  did  not  before  possess, 
and  the  rule  would  have  been  the  same  if  the  said  statute  had  not 
been  enacted.  [Forman  v.  Marsh,  11  N.  Y.  544,  548;  Sweesy  v. 
Thayer,  1  Duer  286,  303;  2  Fiero,  Particular  Actions  &  Proceed- 
ings (4th  ed.)  1736,  and  cases  cited.  J  It  is  apparent  from  the 
statute  and  decisions  above  referred  to  that  in  contemplation  of 
law  when  land  of  an  infant  is  sold,  the  money  received  upon  such 
sale  remains  land  and  on  the  death  of  the  infant,  before  reaching 
the  age  of  21  years,  such  money  passes  as  land  to  the  same  persons 
to  whom  the  land  would  have  passed  had  there  been  no  sale ;  and 
it  follows  if  a  surviving  husband  would  have  had  curtesy  in  the 
land  if  it  had  not  been  sold  he  would  have  curtesy  in  the  money 
derived  from  the  sale.  Matter  of  Charbonneau,  129  Misc.  356,  221 
N.  Y.  Supp.  449. 


INJUNCTION. 

ARTICLE  III. 
Protection  of  property  rights. 


D.  Spite  fences. 


ARTICLE  VII. 
Unfair  competition. 
B.  Trade-marks  and  trade-names. 

ARTICLE  VIII. 
Labor  unions,  strikes,  boycotts,  etc. 


E.  Picketing. 


A.  Bight  of  privacy. 
F.  Matrimonial  status. 


ARTICLE  IX. 
Protection  of  civil  rights. 


ARTICLE  III. 

PROTECTION  OF  PROPERTY  RIGHTS. 

D.  Spite  fences. 

Injunction  will  lie  to  enjoin  the  maintenance  of  a  fence  to  a 
height  in  excess  of  ten  feet  measured  from  the  established  grade 
at  the  curb.  Weinstein  v.  Weisser  S  Anchor  Corrugating  Const. 
Co.,  Inc.,  240  App.  Div.  724. 

ARTICLE  Vn. 

UNFAIR  COMPETITION. 

B.  Trade-marks  and  trade-names. 

Cases  of  unfair  competition  present  varying  degrees  of  wrong- 
doing. There  is  a  distinction  between  those  where  one  accidentally 
uses  a  label  or  design  owned  by  another,  or  where  there  has  been 
an  honest  mistake,  and  those  where  there  has  been  a  deliberate 
attempt  to  appropriate  a  trade-mark,  label  or  design  or  the  busi- 
ness of  a  competitor.  In  the  interest  of  common  honesty  and  fair 
dealings  the  courts  naturally  frown  upon  such  practices.  The  bold 
attempt  to  take  away  the  business  of  another  by  adopting  the 
trade-marks,  even  to  the  extent  of  adopting  the  color,  size  and 
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form  of  packages  in  which  the  goods  are  sold,  indicates  to  what 
extreme  some  of  our  modern  businessmen  will  resort.  When  un- 
fair competition  is  so  designedly  accomplished,  all  opportunity  to 
continue  it  in  any  form  should  be  prevented  by  an  injunction  suffi- 
ciently broad  to  insure  such  a  result.  Maimer,  Inc.  v.  Gruherth, 
237  App.  Div.  89,  260  N.  Y.  Supp.  694,  affirmed  262  N.  Y.  485. 

ARTICLE  VIII. 

LABOR  UNIONS,  STRIKES,  BOYCOTTS,  ETC. 

E.  Picketing. 

The  Court  of  Appeals  has  never  gone  so  far  as  to  hold  that 
wherever  acts  or  words  went  beyond  peaceful  picketing,  all  picket- 
ing would  be  enjoined.  If  so  there  would  have  been  no  need  for 
the  many  modifications  of  injunction  judgments  which  this  court 
has  made.  It  all  depends  upon  the  danger  to  be  reasonably  antici- 
pated. Injunction  will  restrain  all  shouting,  collection  of  crowds, 
interference  of  any  kind  with  customers,  loitering  upon  or  ob- 
structing the  sidewalk  or  the  entrance  to  the  store,  and  permit 
peaceful  picketing  with  sign  or  placard  with  truthful  legend  and 
persuasion  by  sign,  notice  or  handbill.  Should  any  of  these  pro- 
visions be  violated,  application  may  be  made,  on  notice,  to  the 
Special  Term  to  add  to  the  foot  of  the  judgment  a  provision  pro- 
hibiting all  picketing.    Wise  Shoe  Co.  v.  Lowenthal,  266  N.  Y.  264. 

ARTICLE  IX. 

PROTECTION  OF  CIVIL  RIGHTS. 

A.  Right  of  privacy. 

Injunctive  relief  is  available  to  restrain  the  unauthorized  use 
of  one's  photograph  for  trade  purposes.  Blumenthal  v.  Picture 
Classics,  Inc.,  261  N.  Y.  504. 

F.  Matrimonial  status. 

An  injunctive  relief  will  not  be  granted  where  it  is  attempted  to 
resort  thereto  to  restrain  one  from  the  use  of  the  marital  name 
alleged  to  be  lawfully  that  only  of  the  petitioner.  Somber g  v.  Som- 
herg,  263  N.  Y.  1. 

Similar  injunctive  relief  was  refused  when  suit  to  restrain  a 
second  wife  from  the  use  of  the  marital  name  upon  allegations 


INJUNCTION.  _  391 

that  the  divorce  upon  which  the  second  marriage  was  predicated 
was  invalid  in  this  state.    Bauman  v.  Bauman,  250  N.  Y.  382. 

Where  injunctive  relief  is  sought  restraining  the  use  of  a  marital 
name  without  allegations  which  would  entitle  the  plaintiff  to  such 
relief  and  a  declaratory  judgment  resolving  the  marital  entangle- 
ment is  demanded  in  the  same  action,  judgment  dismissing  the 
complaint  so  far  as  the  injunctive  relief  is  concerned  may  be 
granted  but  the  cause  of  action  for  a  declaratory  judgment  re- 
mains complete.    Lowe  v.  Lowe,  265  N.  Y.  197. 

Under  a  separation  agreement  imposing  weekly  payments  for 
maintenance  and  obligating  the  party' thereto  receiving  such  to 
refrain  from  bringing  suit  in  violation  of  its  terms  when  there  is 
no  default  in  the  payment,  injunctive  relief  restraining  suit  for 
maintenance  and  support  in  another  jurisdiction  was  granted  in 
Vallee  v.  Vallee,  153  Misc.  641,  275  N.  Y.  Supp.  808. 


INTERPLEADER. 

ARTICLE  11. 

INTERPLEADER  BY  ORDER. 

C.  When  order  is  granted. 

In  every  case  of  interpleader,  whether  by  action  or  by  motion 
a  prerequisite  is  that  the  same  thing,  debt  or  duty  should  be  claimed 
as  owing  to  the  applicant  by  each  claimant;  or,  as  sometimes 
expressed,  that  the  claims  must  be  mutually  exclusive.  If  the  two 
claims  may  both  be  right  and  the  validity  of  the  one  does  not  de- 
pend upon  the  invalidity  of  the  other,  there  is  no  reason  why  law 
or  equity  should  unite  them  in  one  proceeding.  (Wood,  Dolson 
Co.,  Inc.  V.  Leonett  Realty  Co.,  Inc.,  227  App.  Div.  552 ;  Bassett  v. 
Leslie,  123  N.  Y.  396;  McCreery  v.  Inge,  49  App.  Div.  133;  Olsen 
V.  Mar  an,  50  Misc.  655.)  Clarh  v.  CUlds,  234  App.  Div.  561,  256 
N.  T.  Supp.  69. 

In  a  case  where  neither  section  287,  section  193,  nor  section  271 
of  the  Civil  Practice  Act  applied  and  interpleader  concededly  does 
not  lie,  relief  in  the  nature  of  an  interpleader  may  be  granted 
under  the  broad  equity  powers  of  the  court.  Swedish  Match  Co. 
V.  Bankers  Trust  Co.,  239  App.  Div.  467,  268  N.  Y.  Supp.  186. 

E.  Procedure. 
7.  Costs. 

Under  section  287  of  the  Civil  Practice  Act,  relating  to  inter- 
pleader by  order  in  a  pending  action,  relief  may  be  decreed  upon 
the  imposition  of  such  terms  as  to  costs  and  payments  into  court 
of  the  sum  of  the  debt  or  part  thereof  as  may  be  just,  but  the 
fundamental  attributes  of  an  interpleader  must  be  present,  the 
claims  must  necessarily  be  upon  the  "same  debt"  and  it  must  also 
appear  that  the  defendant  "disputes  in  whole  or  in  part  the 
liability  as  asserted  against  him  by  different  claimants. ' '  Strauss 
V.  Grande  Maison  Be  Blanc,  Inc.,  237  App.  Div.  83,  260  N.  Y. 
Supp.  368. 
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JOINT  DEBTORS. 

ARTICLE  I. 
Joint  debtors  in  general. 

A.  All  joint  debtors  to  be  joined. 

B.  Effect  of  judgment  against  one  of  joint  debtors. 
O.  Judgment  against  one  of  several  partners. 

ARTICLE  II. 
When  defendants  are  not  all  served. 

0.  Judgment  against  defendant  not  served. 

1.  Execution. 

ARTICLE  III. 
Charging  defendant  not  personally  summoned. 

ARTICLE  IV. 
Composiition  by  one  of  joint  debtors. 

A.  Debtor  and  Creditor  Law,  §  231.    Definitions. 

B.  Debtor  and  Creditor  Law,  §  232.     Co-obligor  not  a  party. 

0.  Debtor  and  Creditor  Law,  §  233.    Consideration  to  be  credited  to  co-obligor. 

D.  Debtor  and  Creditor  Law,  §  234.     Discharge  of  one  obligor,  with  reservations. 
AA.  Debtor  and  Creditor  Law,  §  235.    Discharge  of  one  obligor,  without  reservations. 
BB.  Debtor  and  Creditor  Law,  §  23'6.    Death  of  joint  obligor. 

OC.  Debtor  and  Creditor  Law,  §  237.     Release  of  partner. 
DD.  Debtor  and  Creditor  Law,  §  238.     Article  not  retroactive. 
AAA.  Debtor  and  Creditor  Law,  §  239.    Uniformity  of  interpretation. 
BBB.  Debtor  and  Creditor  Law,  §  240.    Inconsistent  laws  repealed  except  civil  prac- 
tice act  and  partnership  law. 

E.  Civil  Practice  Act,  §  531.     Satisfaction  of  judgment  after  composition  by  joint 

debtor. 

F.  Release  of  one  as  release  of  all. 

FF.  Civil  Practice  Act,  §  211-a.    Action  by  one  joint  tort-feasor  against  another. 

ARTICLE  I. 

JOINT  DEBTORS  IN  GENERAL. 

A.  All  joint  debtors  to  be  joined. 

Promises  by  two  or  more  persons  create  a  joint  duty  unless  the 
contract  is  severable.  It  is  a  general  presumption  of  law  tbat 
when  two  or  more  persons  undertake  an  obligation  they  under- 
take jointly,  words  of  severance  being  necessary  to  overcome  this 
primary  presumption.  The  fact  that  the  interests  of  the  obligors 
in  a  contract  are  diverse  does  not  prevent  the  obligation  from 
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being  joint.     TJ.  S.  Printing  S  Lithograph  Co.  v.  Powers,  233 
N.  Y.  143. 

B.  Effect  of  judgment  against  one  of  joint  debtors. 

Under  section  542  of  the  Civil  Practice  Act,  a  judgment  by  con- 
fession against  one  joint  debtor  is  not  a  bar  to  a  subsequent  action 
against  other  parties  who  are  liable  on  the  joint  obligation.  Boyce 
Hardware  Co.  v.  Saunders,  119  Misc.  365,  196  N.  Y.  Supp.  259. 

The  enforcement  of  a  joint  obligation  against  several  parties 
must  necessarily  lead  to  a  verdict  and  judgment  which  are  joint 
in  their  nature.  The  ordinary  rule  is  that  a  judgment  which  is 
rendered  jointly  and  commonly  against  several  parties  is  entire 
and  indivisible  and  cannot  be  reversed  as  to  some  and  affirmed 
as  to  others  in  the  absence  of  some  statute  permitting  it.  TJ.  8. 
Printing  &  Lithograph  Co.  v.  Powers,  233  N.  Y.  143. 

In  the  absence  of  statute  providing  otherwise,  it  is  the  rule  that 
a  plaintiff  who  enters  judgment  against  one  of  several  joint 
obligors  causes  a  merger  of  his  entire  claim  against  all  of  the 
obligors  in  the  judgment  which  he  has  thus  entered  and  thence- 
forth cannot  prosecute  those  who  have  been  omitted  from  the 
judgment,  and  they  would  not  be  liable  for  contribution.  The 
underlying  theory  of  this  rule  is  that  a  plaintiff  thus  proceeding 
against  one  of  his  joint  debtors  has  elected  to  hold  him  and  to 
waive  his  rights  against  the  others,  and  if  under  the  circumstances 
of  a  given  case  this  idea  of  election  be  rebutted  and  it  appears  that 
the  course  of  the  plaintiff  has  been  dictated  by  other  forces  than 
his  own  choice  the  rule  is  not  applied.  TJ.  8.  Printing  &  Litho- 
graph Co.  V.  Powers,  233  N.  Y.  143. 

The  enforcement  of  a  joint  obligation  against  two  defendants 
must  necessarily  lead  to  a  verdict  and  judgment  which  are  joint 
in  their  nature,  and  it  is  error  to  direct  a  judgment  as  against  one 
defendant  only,  on  the  ground  that  the  action  which  was  brought 
before  the  expiration  of  the  extension  was  prematurely  brought  as 
against  the  other  defendant.  Giventer  v.  Antonofshy,  209  App. 
Div.  679,  205  N.  Y.  Supp.  287. 

Where  in  an  action  on  a  promissory  note  the  maker  is  not  served 
and  the  payee  defaults,  it  is  improper  to  enter  judgment  against 
him  without  entering  an  order  of  severance.  An  order  subse- 
quently entered  severing  the  action  does  not  correct  the  error,  but 
the  proper  practice  is  for  the  plaintiff  to  move  to  vacate  the  judg- 
ment, if  it  was  entered  through  mistake,  and  then  either  sever  the 
action  as  to  the  defaulting  defendant  or  proceed  to  trial,  and  if 
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successful  apply  for  a  direction  of  judgment  against  all  the  de- 
fendants sued,  and  if  unsuccessful  the  court  may  grant  judgment 
in  favor  of  the  defendants  who  appeared  and  litigated  the  issue 
and  against  the  one  who  defaulted.  Kriser  v.  Rodgers,  195  App. 
Div.  394,  186  N.  Y.  Supp.  316. 

C.  Judgment  against  one  of  several  partners. 

In  an  action  on  a  judgment  it  appeared  that  the  original  action 
was  brought  against  several  individuals  as  copartners;  that  the 
defendants  answered,  one  of  them  interposing  the  defense  that 
he  was  not  a  partner;  that  all  the  defendants  defaulted  on  the 
trial  and  the  judgment  was  entered  after  the  trial;  that  subse- 
quently the  defendant  who  claimed  that  he  was  not  a  partner 
moved  to  have  his  default  opened,  which  motion  was  opposed  by 
the  other  defendants ;  that  said  default  was  opened  on  condition 
that  the  judgment  stand  as  security  and  that  several  years  there- 
after on  motion  of  said  defendant,  the  complaint  was  dismissed  as 
to  him  for  failure  to  prosecute.  Held,  that  the  opening  of  the 
default  as  to  the  one  defendant  did  not  open  it  as  to  the  others, 
and  the  subsequent  dismissal  of  the  complaint  as  to  him,  which 
in  effect  vacated  the  judgment  as  to  him,  did  not  vacate  the  judg- 
ment as  to  the  other  defendants.  Hewlett  v.  Van  Voorhis,  196 
App.  Div.  322, 187  N.  T.  Supp.  533,  affirmed  233  N.  Y.  642. 

ARTICLE  II. 

WHEN  DEFENDANTS  ARE  NOT  ALL  SERVED. 

G.  Judgment  against  defendant  not  served. 

Section  1197  does  not  apply  to  an  action  in  tort  and  a  judgment 
cannot  be  issued  against  a  partnership  in  a  tort  action  where  serv- 
ice is  not  made  upon  one  of  the  partners.  Kittredge  v.  Grannis, 
200  App.  Div.  478,  193  N.  Y.  Supp.  84,  affirmed  234  N.  Y.  501. 

Nowhere  in  the  decisions  is  there  holding  or  suggestion  that  in 
a  case  uncovered  by  the  statute  (Civil  Practice  Act,  §  1197)  a 
partner  or  a  joint  debtor,  if  present  within  the  state,  though  resi- 
dent elsewhere,  will  be  affected  as  to  his  joint  interests  by  a  judg- 
ment against  another.  So  far  as  the  record  shows,  he  proceeded 
against  one  when  he  could  have  served  the  process  upon  all,  mis- 
lead by  his  belief  that  he  was  protected  by  the  statute  (Civil  Prac- 
tice Act,  §  1197).  We  are  referred  to  no  authority  that  would  give 
effect  to  such  a  judgment  except  against  the  party  served.  Kit- 
tredge V.  Langley,  252  N.  Y.  405. 
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I.  Execution. 

On  a  judgment  entered  on  the  confession  of  one  of  two  joint 
debtors,  an  execution  cannot  be  issued  against  the  joint  property 
under  section  1199.  Boyce  Hardware  Co.  v.  Saunders,  119  Misc. 
365,  196  N.  Y.  Supp.  259. 

ARTICLE  III. 

CHARGING  DEFENDANT  NOT  PERSONALLY  SUMMONED. 

(No  new  material  under  this  article.) 

ARTICLE  IV. 

COMPOSITION  BY  ONE  OF  JOINT  DEBTORS. 

Article  8  of  the  Debtor  and  Creditor  Law  comprising  §§  230>-2'33  was  repealed  by 
CBiapter  833,  Laws  of  1928  in  its  entirety.  A  new  Article  8  under  the  title  of  "Dis- 
charge of  Joint  Obligors"  comprising  present  §§  231-240  has  taken  its  place. 

A.  Debtor  and  Creditor  Law,  §  231.    Definitions. 

In  this  article,  unless  otherwise  expressly  stated,  "obligation"  includes  a  liability 
in  tort;  "obligor"  includes  a  person  liable  for  a  tort;  "obligee"  includes  a  person 
having  a  right  based  on  a  tort.  "Several  obligors"  means  obligors  severally  bound 
for  the  same  performance. 

B.  Debtor  and  Creditor  Law,  §  232.    Co-obligor  not  a  party. 

A  judgment  against  one  or  more  of  several  obligors,  or  against  one  or  more  of 
joint,  or  of  joint  and  several  obligors  shall  not  discharge  a  co-obligor  who  was  not  a 
party  to  the  proceeding  wherein  the  judgment  was  rendered. 

C.  Debtor  and  Creditor  Law,  §  233.    Consideration  to  be  credited  to 

co-obligor. 

The  amount  or  value  of  any  consideration  received  by  the  obligee  from  one  or  more 
of  several  obligors,  or  from  one  or  more  of  joint,  or  of  joint  and  several  obligors,  in 
whole  or  in  partial  satisfaction  of  their  obligations,  shall  be  credited  to  the  extent  of 
the  amount  received  on  the  obligations  of  all  co-obligors  to  whom  the  obligor  or 
obligors  giving  the  consideration  did  not  stand  in  the  relation  of  a  surety. 

D.  Debtor  and  Creditor  Law,  §  234.    Discharge  of  one  obligor,  with 

reservations. 

Subject  to  the  provisions  of  section  two  hundred  and  thirty -three,  the  obligee's 
release  or  discharge  of  one  or  more  of  several  obligors,  or  of  one  or  more  of  joint,  or 
of  joint  and  several  obligors  shall  not  discharge  co-obligors,  against  whom  the  obligee 
in  writing  and  as  part  of  the  same  transaction  as  the  release  or  discharge,  expressly 
reserves  his  rights;  and  in  the  absence  of  such  a  reservation  of  rights  shall  discharge 
co-obligors  only  to  the  extent  provided  in  section  two  hundred  and  thirty-five. 
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AA.  Debtor  and  Creditor  Law,  §  235.    Discharge  of  one  obligor,  without 

reservations. 

(a)  If  an  obligee  releasing  or  discharging  an  obligor  without  express  reservation 
of  rights  against  a  co-obligor,  then  knows  or  has  reason  to  know  that  the  obligor 
released  or  discharged  did  not  pay  so  much  of  the  claim  as  he  was  bound  by  his 
contract  or  relation  with  that  co-obligor  to  pay,  the  obligee's  claim  against  that  co- 
obligor  shall  be  satisfied  to  the  amount  which  the  obligee  knew  or  had  reason  to  know 
that  the  released  or  discharged  obligor  was  bound  to  such  co-obligor  to  pay. 

(b)  If  an  obligee  so  releasing  or  discharging  an  obligor  has  not  then  such  knowl- 
edge or  reason  to  know,  the  obligee's  claim  against  the  co-obligor  shall  be  satisfied  to 
the  extent  of  the  lesser  of  two  amounts,  namely  (1)  the  amount  of  the  fractional 
share  of  the  obligor  released  or  discharged,  or  (2)  the  amount  that  such  obligor  was 
bound  by  his  contract  or  relation  with  the  co-obligor  to  pay. 

BB.  Debtor  and  Creditor  Law,  §  236.    Death  of  joint  obligor. 

On  the  death  of  a  joint  obligor  in  contract,  his  estate  shall  be  bound  as  such  jointly 
and  severally  with  the  surviving  obligor  or  obligors. 

CC.  Debtor  and  Creditor  Law,  §  237.    Release  of  partner. 

A  release  of  a  partner  from  a  partnership  liability  shall  release  his  copartners  from 
the  same  liability  to  the  creditor  giving  the  release,  but  after  a  partnership  has  been 
dissolved,  by  consent  or  otherwise,  any  partner  may  make  a  separate  composition  or 
compromise  with  any  partnership  creditor,  and  such  composition  or  compromise  shall 
discharge  from  such  liability  the  partner  making  it,  and  him  only. 

DD.  Debtor  and  Creditor  Law,  §  238.    Article  not  retroactive. 

The  provisions  of  this  article  shall  not  apply  to  obligations  arising  prior  to  the 
date  it  takes  effect. 

AAA.  Debtor  and  Creditor  Law,  §  239.    Uniformity  of  interpretation. 

This  article  shall  be  so  interpreted  and  construed  as  to  effectuate  its  general  purpose 
to  make  uniform  the  law  of  those  states  which  enact  it. 

BBB.  Debtor  and  Creditor  Law,  §  240.   Inconsistent  laws  repealed  except 
civil  practice  act  and  partnership  law. 

All  acts  or  parts  of  acts  inconsistent  with  this  article  are  hereby  repealed;  but  noth- 
ing in  this  article  shall  be  construed  as  repealing  any  of  the  provisions  of  the  civil 
practice  act  or  the  partnership  law. 

E.  Civil  Practice  Act,  §  531.    Satisfaction  of  judgment  after  composition 

by  joint  debtor. 

An  instrument  specified  in  article  eight  of  the  debtor  and  creditor  law,  executed  by 
a  creditor  releasing  or  discharging  a  compounding  joint  debtor,  is  deemed  a  sa,tis- 
faction-piece  for  the  purpose  of  discharging,  as  prescribed  in  section  five  hundred  and 
thirty  of  this  act,  the  docket  of  a  judgment,  recovered  upon  an  indebtedness  released 
or  discharged  thereby,  as  far  as  the  judgment  affects  the  compounding  debtor.  Where 
the  docket  of  a  judgment  is  discharged  thereupon,  a  special  entry  must  be  made  upon 
the  docket  to  the  effect  that  the  judgment  is  satisfied  as  to  the  compounding  debtor 
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only;  and  the  satisfaction  of  all  judgments  heretofore  executed  as  prescribed  in  this 
section  which  are  regular  are  confirmed.     (Amended  by  Chapter  336,  Laws  of  1929.) 

F.  Release  of  one  as  release  of  all. 

The  conditions  stated  in  section  211-a  must  exist  before  the 
right  to  contribution  is  given;  the  two  or  more  defendants  must 
be  parties  to  the  action  at  the  suit  of  the  plaintiff  and  a  money 
judgment  must  have  been  recovered  jointly  against  them.  Under 
such  circumstance  the  payment  of  the  entire  amount  of  the  judg- 
ment by  one  of  the  judgment  debtors  gives  him  the  right  to  collect 
the  pro  rata  share  from  the  other  defendant  or  defendants.  Sec- 
tion 211-a  sought  to  remedy  one  glaring  defect  in  the  law:  where 
a  judgment  had  been  recovered  against  two  joint  tort-feasors,  the 
payment  by  one  relieved  the  other  of  all  liability,  either  to  the 
plaintiff  or  to  the  paying  defendant,  but  this  was  changed  by  re- 
quiring the  joint  defendant  to  pay  his  share  of  the  judgment.  Fox 
V.  Western  N.  T.  Motor  Lines,  257  N.  Y.  305. 

A  settlement  with  one  of  two  joint  tort-feasors  is  a  bar  to  an 
action  against  the  other.  McNamara  v.  Eastman  Kodak  Co.,  232 
N.  Y.  18. 

An  extension  of  time  to  one  of  several  joint  debtors  constitutes 
an  extension  as  to  all.  Giventer  v.  Antonofsky,  209  App.  Div.  679, 
205  N.  Y.  Supp.  287. 

FP.  Civil  Practice  Act,  §  211-a.    Action  by  one  joint  tort-feasor  against 

another. 

Where  a  money  judgment  has  been  recovered  jointly  against  two  or  more  defendants 
in  an  action  for  a  personal  injury  or  for  property  damage,  and  such  judgment  has  been 
paid  in  part  or  in  full  by  one  or  more  of  such  defendants,  each  defendant  who  has 
paid  more  than  his  own  pro  rata  share  shall  be  entitled  to  contribution  from  the  other 
defendants  with  respect  to  the  excess  so  paid  over  and  above  the  pro  rata  share  of  the 
defendant  or  defendants  making  such  payment;  provided,  however,  that  no  defendant 
shall  be  compelled  to  pay  to  any  other  such  defendant  an  amount  greater  than  his 
pro  rata  share  of  the  entire  judgment.  Such  recovery  may  be  had  in  a  separate  action; 
or  where  the  parties  have  appeared  in  the  original  action,  a  judgment  may  be  entered 
by  one  such  defendant  against  the  other  by  motion  on  notice.  (Added  by  Chapter  714 
of  the  Laws  of  1928.) 

A  money  judgment  must  be  first  recovered  jointly  against  both 
joint  tort-feasors  before  relief  may  be  had  under  this  section. 
Schenck  v.  Bradshaw,  233  App.  Div.  171,  251  N.  Y.  Supp.  316. 

An  insurer  of  one  of  the  joint  judgment  debtors  who  paid  the 
judgment  may  not  seek  under  this  provision  contribution  from  the 
insurer  of  the  other.  Metropolitan  Casualty  Ins.  Co.  v.  Union 
Indemnity  Co.,  141  Misc.  792,  253  N.  Y.  Supp.  324,  affirmed  229 
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App.  Div.  827,  242  N.  Y.  Supp.  807.  See  also  Hadcock  v.  Wiggins, 
147  Misc.  252,  263  N.  Y.  Supp.  588. 

The  intent  of  the  legislature  in  enacting  this  provision  was 
merely  to  change  the  whole  common  law  rule  that  payment  by  one 
or  two  joint  tort-feasors  relieved  the  other  of  all  liability  either  to 
plaintiff  or  to  the  joint  paying  defendant  by  providing  a  right  of 
contribution  enforcible  by  one  against  another  joint  tort-feasor 
which  corrected  the  common  law  condition. 

Judgment  for  contribution  may  be  sought  by  motion  and  the 
same  defenses  and  off-sets  may  be  set  up  on  motion  as  could  be 
pleaded  as  defense  in  an  action.  Neenan  v.  Woodside  Astoria 
Transportation  Co.,  261  N.  Y.  159. 


JUDGMENT,  ACTION  ON. 

(No  new  material  under  this  chapter.) 
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ARTICLE  I. 

INTRODUCTORY. 

(No  new  material  under  this  article.) 
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ARTICLE  11. 

WHEN  ACTION  CAN  BE  MAINTAINED. 

A.  Action  under  Civil  Practice  Act. 

The  inchoate  right  of  dower  which  a  wife  has  in  the  real  estate 
of  her  husband  cannot  be  reached  in  a  judgment  creditor's  action. 
Cr'awford  v.  Woods,  117  Misc.  150,  191  N.  Y.  Supp.  786,  affirmed 
203  App.  Div.  862,  196  N.  Y.  Supp.  922. 

There  is  nothing  in  the  law  which  indicates  that  a  receiver  in 
supplementary  proceedings  of  the  property  of  the  settlor  of  an 
express  trust  under  section  96,  subdivision  3  of  the  Eeal  Property 
Law,  revocable  as  to  the  personalty  under  section  23  of  the  Per- 
sonal Property  Law  and  revocable  as  to  the  realty  under  section 
102  of  the  Real  Property  Law,  to  compel  a  revocation  of  the  said 
trust  for  the  benefit  of  the  creditor  represented  by  the  receiver 
where  there  is  no  claim  that  the  property  was  transferred  in  fraud 
of  creditors  or  that  the  transaction  was  tainted  with  fraud  in  any 
particular.  Sonndbend  v.  Gittins,  235  App.  Div.  483,  257  N.  Y. 
Supp.  562. 

The  effect  of  Article  10  of  the  Debtor  and  Creditor  Law  is  to 
abrogate  the  ancient  common  law  rule  whereby  a  judgment  and  a 
lien  were  essential  preliminaries  to  equitable  relief  against  a 
fraudulent  conveyance  and  a  creditor  may  now  maintain  a  stiit  in 
equity  to  annul  a  fraudulent  conveyance,  though  his  debt  has  not 
matured.    American  Surety  Co.  v.  Conner,  251  N.  Y.  1. 

B.  Action  Tinder  equity  powers  of  court. 

A  creditor  seeking  to  set  aside  a  fraudulent  transfer  of  a 
debtor's  assets  must  first  reduce  his  claim  to  judgment  and  have 
execution  thereon  returned  unsatisfied,  except  in  cases  where  it  is 
impracticable  to  obtain  judgment.  Abbott  v.  National  Gravure 
Circuit,  Inc.,  200  App.  Div.  47,  192  N.  Y.  Supp.  440. 

Ordinarily  in  a  judgment  creditor's  action  it  is  necessary  not 
only  that  the  creditor  procure  a  judgment,  but  that  an  execution 
be  issued  and  returned  unsatisfied  before  the  action  can  be  main- 
tained.   Feldstein  v.  Fusco,  238  N.  Y.  58. 

A  complaint  in  an  action  is  defective  if  it  fails  to  allege  that  an 
execution  was  issued  on  the  judgment  or  that  the  same  has  been 
returned  unsatisfied  in  whole  or  in  part.  Romain  v.  Kline  Realty 
&  Improvement  Co.,  127  Misc.  529,  217  N.  Y.  Supp.  13. 

An  allegation  in  a  complaint  reciting  that  the  defendant  cor- 
poration had  ceased  to  operate  and  surrendered  its  offices,  is  not 
26 
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a  sufficient  allegation  to  dispense  with  the  issuance  of  execution  or 
such  as  will  excuse  plaintiff  from  pleading  that  execution  has  been 
issued  and  been  returned  unsatisfied,  where  it  appears  that  the 
defendant  has  not  been  legally  dissolved.  Romain  v.  Kline  Realty 
d  Improvement  Co.,  127  Misc.  529,  217  N.  Y.  Supp.  13. 

A  wife,  who  is  a  judgment  creditor  of  her  husband,  may  main- 
tain an  action  to  set  aside  an  assignment  of  an  interest  in  a  judg- 
ment recovered  by  the  husband  against  a  third  person  for  the 
alienation  of  the  wife's  affections  and  for  criminal  conversation. 
Swartslander  v.  Swartzlander ,  219  App.  Div.  682. 

D.  Action  in  aid  of  attachment. 

In  an  action  in  aid  of  an  attachment,  brought  by  a  judgment 
creditor  and  the  sheriff  to  recover  the  judgment  debtor's  balance 
in  bank,  the  defendant  may  not  offset  the  amount  of  a  note  of  the 
judgment  debtor  which  was  not  due  on  the  date  of  the  levy  under 
the  warrant  of  attachment.  Appleton  v.  National  Park  Bank,  122 
Misc.  249,  202  N.  Y.  Supp.  516,  affirmed  211  App.  Div.  708,  208 
N.  Y.  Supp.  228. 

E.  Action  by  representative. 

In  an  action  under  section  268  of  the  Real  Property  Law  by  a 
creditor  of  a  deceased  insolvent  debtor  to  set  aside  a  transfer  of 
real  estate  on  the  ground  that  it  was  made  in  fraud  of  the  rights 
of  the  creditor,  the  question  of  fraudulent  intent  is,  under  section 
265  of  the  Real  Property  Law,  a  question  of  fact.  Wheeler  v. 
Lewis,  203  App.  Div.  222,  196  N.  Y.  Supp.  817. 

While  a  trustee  in  bankruptcy,  as  representing  all  the  creditors 
of  the  bankrupt,  may  bring  an  action  to  set  aside  a  transfer  of  real 
or  personal  property  made  with  intent  to  hinder,  delay  and  de- 
fraud creditors,  even  where  the  transfer  was  made  more  than  four 
months  prior  to  the  adjudication  in  bankruptcy,  he  cannot  main- 
tain an  action  to  impress  a  lien  in  behalf  of  a  particular  class  of 
creditors.    Landon  v.  Fisher,  121  Misc.  404,  201  N.  Y.  Supp.  134. 

Section  19  of  the  Personal  Property  Law  provides  that  an 
administrator  may  for  the  benefit  of  creditors  treat  as  void  any 
transfer  of  property  made  in  fraud  of  the  rights  of  creditors.  So 
a  change  in  beneficiary  under  insurance  policies  taken  out  payable 
to  the  estate  of  the  debtor  and  changed  so  as  to  be  made  payable 
to  relatives  at  a  time  when  the  insured  was  insolvent,  being  done 
in  fraud  of  the  creditors  of  his  estate  constitutes  a  right  to  sue 
upon  the  part  of  the  administrator  to  set  aside  the  transfer. 
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Stoudt  V.  Guaranty  Trust  Co.,  150  Misc.  675,  271  N.  Y.  Supp.  409, 
affirmed  241  App.  Div.  711,  269  N.  Y.  Supp.  997. 

AKTICLE  III. 

FRAUDULENT  CONVEYANCES  AND  TRANSFERS. 

A.  Essential  elements  of  fraudulent  conveyances. 

By  Chapter  254  of  the  Laws  of  1925,  the  legislature  adopted  the 
uniform  law  relating  to  fraudulent  conveyances.  It  constitutes 
Article  10  of  the  Debtor  and  Creditor  Law,  sections  270-281. 

Chapter  254  of  the  Laws  of  1925,  constituting  Article  10  of  the 
Debtor  and  Creditor  Law,  was  intended  to  make  a  new  statement 
of  and  to  revise  the  law  in  respect  of  fraudulent  conveyances. 
Emmi  v.  Patane,  128  Misc.  901,  220  N.  Y.  Supp.  495. 

B.  Fraudulent  intent. 

Where  there  is  actual  fraud  in  the  transfer  of  property  from  a 
husband  to  a  wife,  it  is  immaterial  whether  the  debtor  remained 
solvent.  Carstairs  v.  Spear,  201  App.  Div.  418,  194  N.  Y.  Supp. 
134. 

The  statutory  provisions  with  respect  to  fraudulent  intent  are 
the  same  as  to  a  transfer  of  real  property  as  of  personal  property. 
London  v.  Fisher,  121  Misc.  404,  201  N.  Y.  Supp.  134. 

The  burden  of  proof  is  upon  the  judgment  creditor  attacking 
the  transfer  to  show  that  the  transfer  in  question  was  fraudulent 
and  that  it  was  made  with  intent  to  hinder,  delay  and  defraud  the 
creditors  of  the  debtor  corporation.  If  the  proved  facts  are  con- 
sistent with  an  honest  purpose,  the  plaintiff  has  failed  to  bear  such 
burden.  Bliss  Co.  v.  Progressive  Smelting  S  Metal  Corp.,  208 
App.  Div.  346,  203  N.  Y.  Supp.  320. 

A  conveyance  by  a  debtor  corporation  of  its  real  property  to  a 
new  corporation  organized  for  the  purpose  of  taking  over  the 
assets  of  the  debtor  corporation  will  not  be  set  aside  in  an  action 
by  a  judgment  creditor  on  the  ground  that  the  transfer  was  made 
with  the  intent  to  hinder,  delay  and  defraud  the  creditors  of  the 
debtor  corporation,  where  it  appears  that  the  judgment  creditor 
was  offered  all  of  the  equity  in  the  real  estate  of  the  debtor  cor- 
poration but  refused  to  take  the  same;  that  the  principal  owner 
of  the  debtor  corporation  made  other  efforts  to  pay  the  creditor's 
claim  and  fully  informed  it  of  the  organization  of  the  new  corpora- 
tion and  of  the  intention  to  transfer  the  assets  of  the  old  corpora- 
tion to  the  new  and  that  the  new  corporation  paid  in  money,  and 
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mortgages  assumed,  the  full  value  of  the  real  estate  of  the  debtor 
corporation.  Bliss  Co.  v.  Progressive  Smelting  S  Metal  Corp., 
208  App.  Div.  346,  203  N.  Y.  Supp.  320. 

C.  Presence  or  absence  of  consideration. 

A  voluntary  conveyance,  that  is,  one  without  consideration,  by 
a  person  indebted  at  the  time,  is  presumptively  fraudulent.  Under 
such  circumstances  the  person  asserting  the  claim  under  the  con- 
veyance is  obliged  to  offer  proof  showing  that  the  transaction  was 
hona  fide  and  not  in  fraud  of  creditors.  In  the  absence  of  such 
proof  it  is  not  necessary  for  the  person  attacking  the  conveyance 
to  show  that  the  grantee  had  a  fraudulent  intent,  or  knew  that  the 
grantor  had  such  intent.  Stephenson  v.  Nauman,  195  N.  Y.  Supp. 
769,  affirmed  204  App.  Div.  891,  197  N.  Y.  Supp.  951. 

Giving  the  evidence  every  intendment  in  favor  of  plaintiif  it 
appearing  that  there  was  no  consideration  for  the  transfer  and 
that  at  the  time  the  grantor  was  indebted  to  numerous  creditors 
including  plaintiff  to  whom  it  was  unable  to  pay  the  voluntary 
conveyance  is  presumptively  fraudulent  {Smith  v.  Reid,  134  N.  Y. 
568)  and  the  complaint  should  not  have  been  dismissed.  Gates  S 
Company  v.  B.  N.  Builders,  238  App.  Div.  163,  263  N.  Y.  Supp.  613. 

In  Smith  v.  Reid,  supra,  it  was  pointed  out  that  the  fraudulent 
intent  to  hinder,  delay  and  defraud  creditors  by  a  conveyance  of 
land  shall  be  deemed  a  question  of  fact  and  not  of  law,  and  that  no 
conveyance  shall  be  judged  fraudulent  as  against  creditors  solely 
upon  the  ground  that  it  was  not  founded  upon  a  valuable  con- 
sideration. But  the  rule  is  well  settled  that  a  voluntary  convey- 
ance by  one  indebted  at  the  time  is  presumptively  fraudulent. 

Within  the  contemplation  of  sections  272,  273  and  278  of  the 
Debtor  and  Creditor  Law  what  is  fair  consideration  must  of  course 
be  determined  upon  the  facts  and  circumstances  of  each  particular 
case.    Ealsey  v.  Winant,  258  N.  Y.  512. 

D.  Conveyance  to  creditor. 

Transfers  by  an  insolvent  debtor  for  an  antecedent  debt  do  not 
make  the  grantee  a  purchaser  for  a  valuable  consideration  where 
the  creditor  who  took  the  property  advanced  nothing  and  at  the 
time  relinquished  no  security  then  held  and  suspended  no  remedy 
upon  the  debt.  Franh  v.  Von  Bayer,  205  App.  Div.  298,  199  N.  Y. 
Supp.  505,  modified  236  N.  Y.  473. 
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G.  Status  of  grantee. 

The  effect  of  Article  10  of  the  Debtor  and  Creditor  Law  is  to 
place  the  burden  upon  the  grantee  of  a  fraudulent  grantor,  where 
on  the  face  of  the  instrument  the  consideration  is  a  nominal  one, 
to  show  that  so  far  as  he  was  concerned  the  conveyance  was  for  a 
fair  consideration  and  without  knowledge  of  the  grantor's  fraud, 
and  in  the  absence  of  such  showing,  under  such  circumstances,  the 
fraud  of  the  grantor  permeates  the  whole  transaction  and  makes 
void  the  deed,  as  against  creditors,  and  it  should  be  set  aside. 
Emmi  v.  Patcme,  128  Misc.  901,  220  N.  Y.  Supp.  495. 

H.  Conveyance  to  subsequent  bona  fide  purchaser. 

Under  section  263  of  the  Real  Property  Law,  a  conveyance  of 
real  property  made  by  the  debtor  in  fraud  of  creditors  prior  to 
the  docket  of  a  judgment  against  him  is  void  and  the  lien  of  the 
judgment  attaches  notwithstanding  the  conveyance.  Feuer  v. 
Schaller,  115  Misc.  229, 187  N.  Y.  Supp.  530. 

Where,  before  the  judgment  is  docketed,  a  fraudulent  grantee 
of  the  judgment  debtor,  conveyed  the  property  to  a  third  person 
for  full  value  and  such  purchaser  comes  within  section  266  of  the 
Eeal  Property  Law,  the  conveyance  to  him  is  good.  Feuer  v. 
Schaller,  115  Misc.  229,  187  N.  Y.  Supp.  530. 

Where  a  purchaser  pays  full  value  he  is  not  chargeable  with 
constructive  notice  that  the  conveyance  to  his  grantor  is  fraudu- 
lent, and  actual  notice  thereof  is  required  to  affect  his  title ;  but, 
if  facts  within  the  purchasers'  knowledge  are  of  such  nature  as  in 
reason  to  put  him  upon  inquiry  and  to  excite  the  suspicion  of  an 
ordinarily  prudent  person  and  under  such  circumstances  he  fails 
to  make  an  investigation,  he  will  be  charged  with  the  knowledge 
that  a  reasonable  inquiry  as  suggested  by  the  facts  would  have 
revealed.    Feuer  v.  Schaller,  115  Misc.  229,  187  N.  Y.  Supp.  530. 

J.  Husband  and  wife. 

A  conveyance  by  a  husband  to  his  wife  is  presumed  to  be  fraudu- 
lent as  against  the  creditors  of  the  husband  and  the  burden  is 
upon  the  wife  to  show  that  the  husband  remained  solvent  after 
the  transfer.  Carstairs  v.  Spear,  201  App.  Div.  418,  194  N.  Y. 
Supp.  134. 

A  husband  cannot  by  investing  his  money  in  land,  and  taking 
the  title  to  himself  and  wife  as  tenants  by  the  entirety,  prevent  the 
transaction  from  being  attacked  as  in  fraud  of  his  creditors  to  the 


406  JUDGMENT   creditor's   ACTION. 

same  extent  as  any  other  conveyance.  It  having  been  established, 
however,  that  the  bankrupt  was  solvent  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed  in  question,  that  there  was  no  intent 
to  Jiinder,  delay  or  defraud  in  the  taking  of  the  title  to  the  real 
estate  in  the  defendants,  or  in  the  taking  of  a  certain  mortgage  to 
them,  or  in  the  purchase  of  the  player  piano  either  from  the  pro- 
ceeds of  said  mortgage  or  otherwise,  the  complaint  will  be  dis- 
missed with  but  one  bill  of  costs  to  the  defendants.  Landon  v. 
Fisher,  121  Misc.  404,  201  N.  Y.  Supp.  134. 

A  sale  by  a  husband  to  his  wife  of  his  entire  stock  of  merchandise 
in  bulk  in  settlement  of  a  judgment  obtained  by  her  against  him, 
may  be  attacked  by  his  creditors  as  fraudulent  and  void  under 
section  44  of  the  Personal  Property  Law.  Leonard  v.  Fink,  119 
Misc.  370,  196  N.  Y.  Supp.  316. 

Transfers  of  real  estate  and  mortgages  from  husband  to  wife 
will  be  sustained,  although  he  was  indebted  at  the  time  to  third 
parties,  where  the  wife  possessed  an  independent  income  sufficient 
to  pay  the  value  of  the  property,  and  the  circumstances  showed 
that  she  had  been  turning  over  her  income  and  money  to  him  for 
use  and  deposit,  and  the  transfers  were  made  to  satisfy  this  in- 
debtedness.   Block  V.  Amsden,  195  N.  Y.  Supp.  270. 

It  is  improper  to  dismiss  a  complaint  in  a  judgment  creditor's 
action  as  a  matter  of  law  at  the  close  of  the  plaintiff's  case,  where 
it  appears  that  the  debtor  at  the  time  of  the  transfer  in  question 
was  solvent,  but  was  insolvent  at  the  time  of  his  death  and  that 
the  property  was  conveyed  by  him,  through  his  daughter  to  him- 
self and  his  wife  as  tenants  by  the  entirety  and  without  considera- 
tion and  that  the  debtor  and  his  wife  had  made  certain  declara- 
tions tending  to  show  that  the  property  was  transferred  for  the 
purpose  of  protecting  the  wife  in  case  of  the  death  of  her  husband. 
Wheeler  v.  Lewis,  203  App.  Div.  222, 196  N.  Y.  Supp.  817. 

In  an  action  by  a  receiver  in  supplementary  proceedings  to  set 
aside  alleged  fraudulent  transfers  by  the  judgment  debtor,  it 
appears  that  on  the  same  day  a  judgment  was  entered  in  the  action 
in  which  the  receiver  was  appointed,  the  judgment  debtor  notified 
his  bank  to  transfer  his  account  to  his  wife's  name  and  then  di- 
rected the  bank  to  charge  her  husband's  outstanding  checks  against 
the  transferred  account  and  thereafter  money  received  by  the 
judgment  debtor  was  turned  over  to  his  wife,  but  while  the  wife 
had  the  possession  of  the  money  the  judgment  debtor  directed  its 
use.  The  judgment  debtor  claimed  that  the  assignment  was  one 
for  the  benefit  of  creditors  among  whom  was  his  wife  who  had 


JUDGMENT    creditor's    ACTIOK.  407 

advanced  money  to  him  for  many  years  past  and  that  the  money 
so  transferred  to  her  was  used  in  paying  expenses  of  his  business 
and  past  indebtedness.  Held,  that  the  assignment  was  not  a  valid 
assignment  for  the  benefit  of  creditors  since  the  statutory  re- 
quirements were  not  complied  with  and  the  judgment  debtor 
retained  for  himself  a  benefit  at  the  expense  of  his  creditors  in  that 
he  continued  to  control  the  disposition  of  his  assets.  Frank  v. 
Von  Bayer,  205  App.  Div.  298,  199  N.  Y.  Supp.  505,  modified  236 
N.  Y.  473. 

A  transfer  made  to  near  relatives  without  real  consideration 
may  be  considered  as  likely  to  be  in  fraud  of  creditors.  The  Debtor 
and  Creditor  Law  provides  in  section  273  (added  by  Laws  of  1925, 
Chapter  254)  that  every  conveyance  made  and  every  obligation 
incurred  by  a  party  who  is  or  will  be  thereby  rendered  insolvent 
is  fraudulent  as  to  creditors  without  regard  to  his  actual  intent 
if  the  conveyance  is  made  or  the  obligation  incurred  without  a 
fair  consideration.  Sandler  v.  Parlapiano,  236  App.  Div.  70,  258 
N.  Y.  Supp.  88. 

ARTICLE  IV, 

PARTIES. 

(No  new  material  under  this  article.) 

ARTICLE  V. 

PLEADINGS. 

A  complaint  in  an  action  by  a  judgment  creditor  of  a  chattel 
mortgagor  brought  on  behalf  of  the  plaintiff  and  other  creditors 
for  judgment  that  the  chattel  mortgage  and  sale  thereunder  be 
declared  void  and  that  after  the  payment  of  the  creditors  of  the 
mortgagor  the  property  be  declared  and  adjudged  to  be  the  prop- 
erty of  the  plaintiff  under  and  by  virtue  of  an  execution  sale  of 
the  mortgagor's  property,  is  sufficient,  which  alleges  that  the  mort- 
gage was  executed  while  the  mortgagor  was  insolvent  for  the  pur- 
pose of  defrauding  its  creditors ;  and  that  thereafter  the  mortgagee 
took  possession  of  the  property  and  bought  it  at  a  mortgage  sale ; 
and  that  after  the  alleged  fraudulent  sale  the  plaintiff  secured  a 
judgment  against  the  mortgagor  and  on  an  execution  sale  pur- 
chased the  property  for  a  sum  not  sufficient  to  satisfy  its  judg- 
ment. J.  F.  Kulp  &  Sons  Co.  v.  Al.  G.  Irr,  210  App.  Div.  587,  206 
N.  Y.  Supp.  700. 

Under  sections  1189  and  1190  of  the  Civil  Practice  Act,  the  com- 
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plaint  must  allege  that  an  execution  was  issued  on  the  judgment 
to  the  sheriff  of  the  county  wherein  the  defendant  debtor  resided, 
and  that  it  was  returned  wholly  or  in  part  unsatisfied.  Nauman  v. 
Sanford,  215  App.  Div.  58,  213  N.  Y.  Supp.  105. 

In  an  action  by  a  receiver  in  supplementary  proceedings  to  set 
aside  an  alleged  fraudulent  transfer  by  a  judgment  debtor  to  his 
wife,  a  defense  that  the  original  judgment  which  was  secured  in 
Pennsylvania  and  on  which  a  judgment  was  secured  by  default  in 
this  state,  was  obtained  by  fraud,  should  be  stricken  out  as  frivo- 
lous, since  the  defense  of  fraud  cannot  be  raised  in  a  collateral 
proceeding.  Collins  v.  Burr,  209  App.  Div.  116,  204  N.  Y.  Supp. 
357. 

A  motion  under  rule  106  to  dismiss  the  complaint  will  be  granted 
in  an  action  seeking  to  set  aside  transfers  made  with  fraudulent 
intent  where  the  complaint  fails  to  specifically  identify  the  prop- 
erty alleged  to  have  been  conveyed  fraudulently.  Herring-Curtiss 
Co.  V.  Curtiss,  140  Misc.  857,  252  N.  Y.  Supp.  106. 

ARTICLE  VI. 

MATTERS  OF  PRACTICE. 

The  circumstances  of  the  alleged  fraudulent  conveyances  and 
the  defendant's  financial  condition  at  the  time  are  an  essential  part 
of  the  cause  of  action,  and  the  defendant  may  be  examined  on 
these  points  before  trial.  Klein  v.  Pothmont,  119  Misc.  322,  196 
N.  Y.  Supp.  373. 

A  suit  by  a  judgment  creditor  against  a  corporation  and  a 
chattel  mortgagee  on  the  ground  that  it  was  given  in  violation  of 
section  66  of  the  Stock  Corporation  Law,  is  governed  by  the  ten- 
year  Statute  of  Limitations.  Shepard  Co.  v.  Taylor  Puhlishing 
Co.,  198  App.  Div.  638,  190  N.  Y.  Supp.  837,  reversing  180  N.  Y. 
Supp.  122,  affirmed  234  N.  Y.  465. 

ARTICLE  VII. 

INJUNCTION  AND  RECEIVER. 

D.  Appointment  of  receiver. 

Conveyance  of  the  premises  by  defendant  to  her  infant  daughter 
for  a  nominal  consideration  only,  creates  a  presumption  of  fraud. 
If  there  is  any  equity  in  the  premises,  it  is  wholly  insufficient  to 
satisfy  the  plaintiff's  judgment.  The  defendants  are  irresponsible 
and  are  occupying  a  part  of  the  premises  free  of  rent  and  we  think 
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that  this  is  a  proper  case  for  an  appointment  of  a  receiver  pendente 
lite  under  section  1194  of  the  Civil  Practice  Act  to  preserve  the 
property  and  conserve  the  interests  of  all  until  this  judgment 
creditor's  action  can  be  determined.  Schults  v.  Schults,  228  App. 
Div.  840,  240  N.  Y.  Supp.  541. 

ARTICLE  VIII. 

JUDGMENT  AND  EFFECT. 

A  judgment  in  favor  of  a  corporation  and  a  chattel  mortgagee 
in  an  action  brought  against  them  by  a  judgment  creditor  of  the 
corporation  to  have  the  chattel  mortgage  set  aside  on  the  ground 
of  common-law  fraud  is  not  res  judicata  of  the  issues  in  a  subse- 
quent suit  between  the  same  parties  to  have  the  same  mortgage 
set  aside  on  the  ground  that  it  was  given  in  violation  of  section  66 
of  the  Stock  Corporation  Law,  for  the  issues  in  the  two  actions  are 
different.  In  the  former  action  it  was  necessary  for  the  plaintiff 
to  show  scienter  on  the  part  of  the  transferee,  while  in  this  suit 
knowledge  by  the  transferee  of  an  intended  fraud  is  not  an  essen- 
tial element  and  recovery  may  be  had  though  the  transferee  took 
the  mortgage  in  good  faith.  Shepard  Co.  v.  Taylor  Publishing 
Co.,  198  App.  Div.  638,  190  N.  Y.  Supp.  837,  reversing  180  N.  Y. 
Supp.  122,  affirmed  234  N.  Y.  465. 

A  judgment  recovered  in  an  action  to  set  aside  a  chattel  mort- 
gage given  by  a  corporation  as  a  fraud  upon  creditors  does  not 
bar  a  subsequent  action  of  a  judgment  creditor  under  section  66 
of  the  Stock  Corporation  Law  to  have  the  chattel  mortgage  de- 
clared invalid.  Shepard  Co.  v.  Taylor  Publishing  Co.,  234  N.  Y. 
465. 

In  a  judgment  creditor's  action,  a  statutory  allowance  under 
section  1512  of  the  Civil  Practice  Act  may  not  be  allowed.  Carr 
V.  Stachhouse,  119  Misc.  202, 195  N.  Y.  Supp.  54,  affirmed  206  App. 
Div.  628,  198  N.  Y.  Supp.  904. 

The  judgment  creditor  seeking  to  nullify  certain  conveyances 
claimed  to  be  fraudulent  as  to  creditors  but  finding  his  relief  futile 
if  confined  to  the  invalidating  of  the  transfers  because  of  the 
obliteration  of  all  equity  in  the  property  by  foreclosure  will  be 
assisted  through  equity's  power  to  adapt  its  relief  to  the  exigencies 
of  the  case  and  award  a  personal  judgment  against  a  party  in  lieu 
of  setting  aside  a  transfer  where  the  facts  established  such  a  per- 
sonal liability.  Leifer  v.  Murphy,  149  Misc.  455,  267  N.  Y.  Supp. 
701. 


JUDICIAL  SALES. 

See  Real  Peopekty,  Provisions  Relating  to, 

LIEN  OP  ATTORNEYS. 

See  Attorneys  and  Counselors. 

LIENS  ON  CHATTELS,  FORECLOSURE  OF. 

See  Chattels,  Foeeclosuee  of  Lien  on. 

LOST  NEGOTIABLE  PAPER. 

Where  a  savings  bank  book  has  been  lost  or  cannot  be  produced, 
the  bank,  in  the  absence  of  a  by-law  making  the  furnishing  of  a 
bond  a  prerequisite  to  the  payment  of  a  deposit,  is  without  power 
to  impose  such  a  condition.  Dunn  v.  Seamen's  Bank,  118  Misc. 
434,  194  N.  Y.  Supp.  416. 

An  action  may  not  be  maintained  against  a  bank,  with  which 
funds  have  been  deposited  to  pay  coupons  on  bonds,  to  recover  the 
value  of  certain  of  such  coupons  which  have  been  lost  or  destroyed, 
where  the  depositor  has  given  instructions  to  the  bank  to  pay  the 
coupons  on  their  presentation  and  surrender  to  it.  Section  333  of 
the  Civil  Practice  Act  does  not  enlarge  or  create,  nor  can  the  court 
modify,  the  authority  of  an  agent.  Eerh  v.  Banco  di  Napoli,  243 
N.  Y.  45,  reversing  213  App.  Div.  264. 

Where  a  savings  bank  book  has  been  lost  or  cannot  be  produced, 
the  bank,  in  the  absence  of  a  by-law  making  the  furnishing  of  a 
bond  a  prerequisite  to  the  payment  of  a  deposit,  is 'without  power 
to  impose  such  a  condition.  Dunn  v.  Seamen's  Bank,  118  Misc. 
434,  194  N.  Y.  Supp.  416. 

In  an  action  brought  by  the  maker  of  two  checks  against  the 
bank  upon  which  they  were  drawn  in  which  on  application  of  the 
defendant  bank  the  executor  of  the  will  of  the  payee  was  made  a 
party  defendant,  the  question  to  be  determined  is :  who  is  entitled 
to  the  amount  of  the  checks ;  and  the  def  andant  executor  is  entitled 
to  judgment  against  the  bank  for  the  amount  of  the  two  checks  less 
the  cost  of  advertising  but  conditioned  upon  his  giving  a  bond  if 
required  pursuant  to  the  provisions  of  section  333  of  the  Civil 
Practice  Act.  Keleher  v.  Manufacturer's  Trust  Co.,  145  Misc.  589, 
260  N.  Y.  Supp.  899. 
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Introductory. 
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B.  Clear  legal  right  to  order  must  exist. 

C.  Controverted  questions  of  fact. 
F.  Impossibility  of  performance. 

<jr.  Necessity  of  absence  of  other  remedy. 

H.  Discretion  of  court  in  granting  order. 

I.    Title  to  public  ofBoe. 

J.  Control  of  official  discretion. 

K.  State  officers. 

L.  County  officers. 

M.  Town  officers. 

N.  School  officers. 
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8.  Auditing  of  claims  against  municipality. 
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13.  Licenses  and  permits. 

14.  Building  permits. 
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19.  Miscellaneous  matters. 

P.  Judicial  officers. 
Q.  Civil  Service  Law. 
B.  Private  corporations  and  associations. 
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ARTICLE  V. 
The  order. 

A.  By  what  eonrt  granted. 

B.  Application  for  peremptory  order  in  first  instance. 

ARTICLE  VI. 
Return  or  objections  to  papers. 

A.  Objections  to  petition  or  order  in  points  of  law. 

B.  Return. 

D.  Objections  to  return. 

F.  Further  or  supplemental  return. 

I.   Defenses. 

ARTICLE  VII. 

Trial  of  issues. 

ARTICLE  VIII. 

Final  peremptory  order. 

0.  Contents  of  order.  i 
Q-.  Damages. 

1.  Jury. 

ARTICLE  IX. 
Appeals. 

ARTICLE  I. 

INTRODUCTORY. 

B.  Nature  and  history  of  mandamus. 

The  application  of  a  mandamus  order  is  a  special  proceeding. 
Matter  of  Eiss  v.  Summers,  205  App.  Div.  691,  199  N.  Y.  Supp. 
544,  appeal  dismissed,  236  N.  Y.  638. 

Mandamus  is  an  extraordinary  legal  remedy,  and  in  its  nature 
is  summary  and  drastic.  Village  of  Massena  v.  St.  Lawrence  W , 
Co.,  126  Misc.  524,  214  N.  Y.  Supp.  113. 

C.  General  purpose  of  mandamus. 

In  general,  the  office  of  a  mandamus  is  to  enforce  the  perform- 
ance of  mere  ministerial  acts.  Matter  of  Moose  v.  Town  Board  of 
Health,  116  Misc.  459, 190  N.  Y.  Supp.  161. 

The  proper  office  of  a  mandamus  proceeding  is  to  enforce  a 
clear  legal  obligation  or  to  compel  the  enforcement  of  an  unques- 
tionable legal  duty.  Matter  of  Alexander  v.  Pyrke,  128  Misc.  784, 
220  N.  Y.  Supp.  209. 
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Where  the  secretary  of  state  refuses  to  file  a  statement  and 
designation  of  a  foreign  corporation  for  authority  to  do  business 
in  this  state  and  to  issue  a  proper  certificate  upon  the  ground  that 
there  existed  another  corporation  having  a  name  so  nearly  re- 
sembling it  as  to  be  calculated  to  deceive,  under  the  provision  of 
section  9  of  the  General  Corporation  Law,  mandamus  is  not  a 
proper  remedy.  Since  the  duty  of  the  secretary  of  state  under 
this  section  is  not  a  ministerial  duty  alone  but  requires  a  deter- 
mination of  a  question  of  fact  and  the  exercise  of  judicial  discre- 
tion, mandamus  never  is  granted  to  compel  the  discharge  of  a 
duty  involving  the  exercise  of  judgment  or  discretion.  But  where 
the  facts  reveal  that  no  sufficient  compliance  has  been  made  with 
the  requirements  of  section  8  of  the  General  Corporation  Law  by 
the  alleged  corporation  possessed  of  a  name  similar,  the  secretary 
of  state  should  have  filed  the  statement  and  designation  of  the 
foreign  corporation  and  issued  it  a  proper  certificate  and  in  this 
respect  the  order  of  mandamus  will  be  approved.  Matter  of 
BrooTcs  Clothing  of  California  v.  Flynn,  232  App.  Div.  346,  250 
N.  Y.  Supp.  69. 

ARTICLE  n. 

WHEN  ORDER  MAY  BE  GRANTED. 

A.  In  general. 

Mandamus  may  not  be  used  to  establish  rights  or  to  determine 
legal  controversies,  its  function  being  to  compel  the  doing  of  acts 
which  it  is  clear  legal  duty  of  the  parties  to  do  without  any  com- 
mands whatever.  Matter  of  Moose  v.  Town  Board  of  Health,  116 
Misc.  459,  190  N.  Y.  Supp.  161. 

An  order  of  mandamus  will  not  be  granted  unless  it  affirmatively 
appears  that  the  officer  proceeded  against  had  failed  to  perform 
the  duty  imposed  by  law.  Matter  of  Nadworny  v.  McLaughlin, 
127  Misc.  747,  217  N.  Y.  Supp.  381. 

An  order  of  peremptory  mandamus  will  issue  only  to  compel 
the  performance  of  an  official  duty  clearly  imposed  by  law  where 
there  is  no  other  adequate,  specific  remedy.  The  duty  must  be 
positive,  not  discretionary,  and  the  right  to  its  performance  must 
be  so  clear  as  not  to  admit  of  a  reasonable  doubt  or  controversy. 
Matter  of  Eiss  v.  Summers,  205  App.  Div.  691,  199  N.  Y.  Supp. 
544,  appeal  dismissed,  236  N.  Y.  638. 

An  application  for  an  order  of  mandamus  for  the  reinstatment 
of  an  employee  will  be  dismissed  where  it  appears  that  the  peti- 
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tioner  resigned  from  his  position,  although  he  claims  that  the 
resignation  has  not  been  filed.  Daley  v.  Walsh,  122  Misc.  322,  202 
N.  Y.  Supp.  750. 

B.  Clear  legal  right  to  order  must  exist. 

Mandamus  lies  only  when  the  petitioner  has  a  clear  legal  right 
to  the  remedy.  People  ex  rel.  Walker  v.  Kaplan,  117  Misc.  257, 
192  N.  Y.  Supp.  105 ;  Matter  of  Kilroe  v.  Craig,  208  App.  Div.  93, 
203  N.  Y.  Supp.  71,  affirmed  238  N.  Y.  628;  Follett  v.  Water  Works 
Co.  of  Seneca  Falls,  123  Misc.  825,  206  N.  Y.  Supp.  464. 

Mandamus  does  not  lie  to  compel  the  performance  of  a  duty 
which  is  not  clearly  and  positively  described.  Matter  of  Lewis  v. 
Graves,  127  Misc.  135,  215  N.  Y.  Supp.  632,  affirmed  219  App.  Div. 
233,  219  N.  Y.  Supp.  189,  affirmed  245  N.  Y.  195. 

Mandamus  is  an  extraordinary  legal  remedy  and  will  only  issue 
to  enforce  a  clear  legal  right.  Follett  v.  Water  Works  Co.  of 
Seneca  Falls,  123  Misc.  825,  206  N.  Y.  464. 

A  mandamus  order  issues  only  for  the  enforcement  of  a  clear 
legal  right  or  for  the  performance  of  a  direct  legal  duty.  Matter 
of  Craig  v.  Brady,  207  App.  Div.  838,  201  N.  Y.  Supp.  755,  affirmed 
238  N.  Y.  88. 

An  order  of  mandamus  will  issue  only  where  there  is  a  clear 
and  unquestioned  legal  right  thereto.  People  ex  rel.  Pringle  v. 
Conway,  121  Misc.  620,  202  N.  Y.  Supp.  104.  To  authorize  a  per- 
emptory mandamus  order  the  petitioner's  legal  rights  must  be 
clear  and  complete.  Van  Fleet  v.  Walsh,  122  Misc.  316,  202  N.  Y. 
Supp.  745;  Carlson  v.  Craig,  215  App.  Div.  3,  212  N.  Y.  Supp.  513. 
A  peremptory  mandamus  can  be  issued  only  to  compel  the  per- 
formance of  an  official  or  legal  duty  which  is  purely  ministerial. 
The  duty  to  act  must  be  clear  and  the  right  to  invoke  it  must 
appear.  Village  of  Massena  v.  St.  Lawrence  W.  Co.,  126  Misc. 
524,  214  N.  Y.  Supp.  113. 

Mandamus  may  be  addressed  to  subordinate  judicial  tribunals 
to  compel  them  to  exercise  their  discretionary  functions,  but  never 
to  require  them  to  decide  in  a  particular  manner.  They  may  be 
directed  to  act,  but  not  how  to  act,  in  a  manner  as  to  which  they 
have  a  right  to  exercise  their  judgment.  When  a  subordinate  body 
is  vested  with  power  to  determine  a  question  of  fact,  it  cannot 
be  directed  to  decide  in  a  particular  way,  however  clearly  it  may 
be  made  to  appear  what  the  decision  ought  to  be.  Matter  of  Moose 
V.  Town  Board  of  Health,  116  Misc.  459, 190  N.  Y.  Supp.  161. 
While  an  order  of  mandamus  will  not  be  granted  unless  the 
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right  thereto  is  clear,  it  does  not  follow  that  it  necessarily  issues 
upon  the  mere  establishment  of  such  right  or  even  the  absence 
of  any  other  legal  remedy.  The  modern  tendency  is  to  regard 
it  as  largely  discretionary.  People  ex  rel.  East  Side  Harlem  8. 
Assn.,  Inc.  v.  Eylan,  118  Misc.  341,  194  N.  Y.  Supp.  179,  afidrmed 
202  App.  Div.  745,  194  N.  Y.  Supp.  969. 

C.  Controverted  questions  of  fact. 

A  peremptory  mandamus  will  not  issue  to  allow  an  examination 
of  the  books  and  papers  of  a  corporation,  if  there  is  an  irrecon- 
cilable conflict  between  the  moving  and  opposing  affidavits,  and 
where  the  opposing  affidavits,  if  true,  show  that  the  petitioner 
already  has  had  a  full  and  complete  examination  of  the  papers 
of  such  corporation.  Matter  of  Weissman,  198  App.  Div.  498, 
190  N.  Y.  Supp.  645. 

P.  Impossibility  of  performance. 

Mandamus  lies  only  when  it  is  within  the  power  of  the  officer 
to  whom  the  order  is  directed  to  perform  the  required  act  or 
duty.  The  order  will  not  issue  when  it  would  be  unavailing  for 
want  of  power.  This  rule  applies  although  the  want  of  power 
is  due  to  the  fault  of  the  officer  to  whom  the  order  is  directed. 
People  ex  rel.  Walker  v.  Kaplin,  117  Misc.  257,  192  N.  Y.  Supp. 
105. 

An  order  of  mandamus  against  the  board  of  elections  of  the 
city  of  New  York  to  compel  such  board  to  comply  with  section 
283  of  the  Election  Law  relative  to  the  adoption  of  voting  machines: 
in  the  city  of  New  York  should  be  denied  for  the  reason  that 
whatever  powers  and  duties  were  originally  conferred  and  imposed 
upon  the  board  of  elections  have  been  cancelled  and  expired  and 
are  now  imposed  upon  the  secretary  of  state.  Matter  of  Ottinger 
V.  Voorhis,  241  N.  Y.  49,  affirming  213  App.  Div.  561,  210  N.  Y. 
Supp.  193. 

G.  Necessity  of  absence  of  other  remedy. 

Mandamus  will  issue  only  to  compel  performance  of  an  official 
duty  clearly  imposed  by  law  when  there  is  no  other  adequate 
specific  remedy.  The  duty  must  be  positive,  not  discretionary, 
and  the  right  to  its  performance  so  clear  as  not  to  admit  a  reason- 
able doubt  or  controversy.  Matter  of  Ottinger  v.  Voorhis,  213 
App.  Div.  561,  210  N.  Y.  Supp.  193,  affirmed  241  N.  Y.  49. 
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To  entitle  a  party  to  mandamus  he  must  not  only  be  possessed 
of  a  clear  legal  right  to  have  an  official  duty  performed,  but  he 
must  be  without  any  other  adequate  remedy  to  compel  the  per- 
formance of  that  duty.  Matter  of  Ottinger  v.  Voorhis,  213  App. 
Div.  561,  210  N.  Y.  Supp.  193,  affirmed  241  N.  Y.  49. 

A  petitioner  seeldng  to  compel  city  officers  to  execute  a  contract 
with  him  according  to  a  resolution  of  the  common  council  of  the 
city,  will  not  be  denied  relief  by  mandamus  merely  because  he  may 
have  a  remedy  for  damages.  Matter  of  Universal  By-Products 
Corp.  V.  Schwartz,  216  App.  Div.  311,  215  N.  Y.  Supp.  45. 

An  application  for  a  peremptory  mandamus  order  to  compel 
the  board  of  elections  of  the  city  of  New  York  to  comply  with 
section  243  of  the  Election  Law  and  adopt  for  use  at  elections 
in  the  city  of  New  York  any  kind  of  voting  machine  approved 
by  the  former  state  board  of  voting  machine  commissioners,  or 
the  use  of  which  has  been  specifically  authorized  by  law,  must 
be  denied,  since  article  9  of  the  Election  Law  provides  the  pro- 
cedure whereby  voting  machines  for  the  city  of  New  York  may 
be  secured  on  the  failure  of  the  board  of  elections  to  act  prior 
to  April  1,  1922.  Matter  of  Ottinger  v.  Voorhis,  213  App.  Div. 
561,  210  N.  Y.  Supp.  193,  affirmed  241  N.  Y.  49. 

The  remedy  of  a  taxpayer  to  review  a  determination  made  by 
the  superintendent  of  buildings  of  New  York  City  is  by  an  appeal 
to  the  Board  of  Appeals  of  New  York  City  under  subdivision  2 
of  section  719  of  the  Greater  New  York  Charter,  and  mandamus 
is  not  the  proper  remedy.  People  ex  rel.  Broadway  &  9Qth  St. 
Realty  Co.  v.  Walsh,  203  App.  Div.  468,  196  N.  Y.  Supp.  672. 

One  cannot  maintain  a  mandamus  proceeding  to  compel  the 
Board  of  Health  to  abate  a  nuisance,  as  he  has  an  ample  remedy 
at  law  for  the  abatement  of  the  nuisance.  Matter  of  Moose  v. 
Town  Board  of  Health,  116  Misc.  459,  190  N.  Y.  Supp.  161. 

The  fact  that  female  teachers  seeking  to  enforce  a  statute  grant- 
ing them  equal  pay  with  the  male  teachers  may  have  a  remedy 
by  appeal  to  the  commissioner  of  education  does  not  deprive  them 
of  a  remedy  by  mandamus  to  compel  the  board  of  education  to 
adopt  a  proper  schedule  of  salaries.  Matter  of  Moses  v.  Board 
of  Education  of  Syracuse,  127  Misc.  477,  217  N.  Y.  Supp.  265. 

H.  Discretion  of  court  in  granting  order. 

The  granting  of  a  mandamus  has  always  been  regarded  as  rest- 
ing in  the  discretion  of  the  court.  People  ex  rel.  East  Side  Harlem. 
S.  Assn.,  Inc.  v.  Hylan,  118  Misc.  341, 194  N.  Y.  Supp.  179,  affirmed 
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202  App.  Div.  745, 194  N.  Y,  Supp.  969 ;  People  ex  rel.  Breckenridge 
V.  Village  of  Ocean  Beach,  207  App.  Div.  821,  201  N.  Y.  Supp.  417. 

The  court  has  some  discretion  in  the  granting  of  an  order  of 
mandamus  and  the  remedy  may  be  withheld  where  the  enforcement 
of  a  strict  legal  right  thereby  will  work  an  unnecessary  hardship. 
Matter  of  Warehousemen's  Association  v.  Cosgrove,  241  N.  Y.  580, 
reversing  215  App.  Div.  660,  212  N.  Y.  Supp.  935. 

The  remedy  given  by  mandamus  is  largely  discretionary  and 
always  depends  upon  some  clear  legal  right.  People  ex  rel.  Lewis 
V.  Graves,  219  App.  Div.  233,  219  N.  Y.  Supp.  189,  affirmed  245 
N.  Y.  195. 

An  order  of  mandamus  rests  in  the  discretion  of  the  court,  but 
where  a  city  council  has  adopted  ordinances  indicating  a  general 
intention  to  authorize  an  unlawful  obstruction  to  the  highway, 
the  court  should  not  exercise  its  discretion  so  as  to  deny  the 
application  of  a  resident  taxpayer  to  compel  the  city  officers  to 
have  the  obstruction  removed.  Matter  of  Kahabha  v.  Schwab,  205 
App.  Div.  368,  199  N.  Y.  Supp.  551,  affirmed  236  N.  Y.  596. 

An  order  denying  mandamus  cannot  rest  in  discretion  when 
there  are  no  disputed  facts,  when  the  law  is  with  the  petitioner, 
and  when  there  is  no  reasonable  basis  for  holding  that  other  reme- 
dies are  adequate  and  when  there  is  no  element  of  hardship  or 
laches  or  other  unequitable  conduct.  Matter  of  Brennan  v.  Bd. 
of  Education,  244  N.  Y.  8,  reversing  219  App.  Div.  703. 

I.  Title  to  public  ofSce. 

Mandamus  will  not  lie  to  try  the  title  to  a  public  office.  Abell 
V.  Hunter,  211  App.  Div.  467,  207  N.  Y.  Supp.  203,  affirmed  240 
N.  Y.  702. 

J.  Control  of  ofQcial  discretion. 

Mandamus  cannot  be  invoked  to  compel  an  act  in  its  nature  dis- 
cretionary. Matter  of  Moose  v.  Town  Board  of  Health,  116  Misc. 
459,  190  N.  Y.  Supp.  161 ;  Matter  of  Lewis  v.  Graves,  127  Misc. 
135,  215  N.  Y.  Supp.  632,  affirmed  219  App.  Div.  233,  219  N.  Y. 
Supp.  189,  affirmed  245  N.  Y.  195. 

A  peremptory  mandamus  will  not  issue  where  a  public  officer 
is  called  upon  to  exercise  discretion  in  his  method  of  procedure. 
People  ex  rel.  Lewis  v.  Graves,  219  App.  Div.  233,  219  N.  Y.  Supp. 
189,  affirmed  245  N.  Y.  195. 

The  consent  of  the  municipal  authorities  to  the  operation  of  a 
bus  line  under  section  26  of  the  Transportation  Corporations  Law 
27 
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is  discretionary,  and,  therefore,  the  consent  cannot  be  compelled 
by  mandamus.  Matter  of  Dobosen  v.  Mescall,  205  App.  Div.  265, 
199  N.  y.  Supp.  801. 

E.  State  ofScers. 

The  discharge  of  a  soldier  in  the  National  Guard  on  the  ground 
that  at  the  time  of  his  enlistment  he  was  under  the  age  of  eighteen 
years  can  be  ordered  only  by  the  governor,  and  therefore  man- 
damus does  not  lie  against  a  commanding  officer  of  the  National 
Guard  to  compel  the  discharge  on  that  ground.  In  any  event 
if  the  soldier  falsely  misstated  his  age  at  the  time  of  enlistment, 
he  may  be  estopped  from  obtaining  his  discharge  upon  his  own 
application.  Matter  of  Bianco  v.  Austin,  204  App.  Div.  34,  197 
N.  Y.  Supp.  328. 

A  peremptory  mandamus  will  be  granted  to  the  owners  of  a 
Ford  car  usually  known  as  a  "Suburban"  or  "Station  Wagon" 
to  compel  the  state  tax  commission  to  accept  and  file  the  owners' 
application  for  the  registration  of  the  vehicle  and  to  accept  the 
payment  of  the  proper  fee  and  give  the  vehicle  the  distinctive 
number  and  deliver  to  the  petitioners  a  certificate  of  registration 
for  the  year  1922.  Matter  of  Zabriskie  v.  Law,  118  Misc.  471, 
194  N.  Y.  Supp.  626,  affirmed  203  App.  Div.  40, 196  N.  Y.  Supp.  423. 

Where  stamps  purchased  of  the  state  tax  commission  were 
pledged  by  the  purchaser  as  collateral  for  his  note,  an  order  of 
mandamus  may  be  granted  to  compel  the  tax  commission  to  redeem 
the  stamps  upon  a  tender  of  them  to  it  by  the  pledgee  and  his 
demand  for  such  redemption.  People  ex  rel.  Ikeda  v.  Gilchrist, 
122  Misc.  615,  204  N.  Y.  Supp.  596. 

Where  a  resolution  of  the  members  of  a  board  of  supervisors 
designating  a  certain  newspaper  to  publish  concurrent  resolutions 
is  void  and  of  no  effect  because  seven  of  the  eight  members  voting 
for  the  resolution  were  stockholders  in  the  corporation,  a  man- 
damus order  may  issue  to  the  secretary  of  state  directing  such 
officer  not  to  contract  with  the  newspaper  illegally  designated. 
Matter  of  Plattsburgh  Publishing  Co.  v.  Looby,  124  Misc.  761, 
209  N.  Y.  Supp.  272. 

Mandamus  will  not  lie  to  compel  the  state  highway  commissioner 
to  approve  the  determination  made  by  the  board  of  supervisors 
of  a  county  under  section  320-b  of  the  Highway  Law  as  to  the 
place  where  and  the  manner  in  which  highway  moneys  are  to  be 
expended  for  the  construction  and  improvement  of  highways  pur- 
suant to  the  provisions  of  sections  320  or  320-a  of  the  Highway 
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Law,  unless  the  state  highway  commissioner  acted  arbitrarily, 
capriciously  or  unreasonably  or  his  action  was  induced  by  false 
information.  County  of  Ulster  v.  State  Dept.  of  Pub.  Works, 
211  App.  Div.  629,  207  N.  Y.  Supp.  520,  affirmed  240  N.  Y.  647. 
A  peremptory  mandamus  order  will  not  be  made  directing  the 
commissioner  of  farms  and  markets  to  make  an  immediate  award 
to  pay  the  petitioner  the  appraised  value  of  a  tubercular  buU 
slaughtered  under  the  provisions  of  the  Farms  and  Markets  Law, 
in  the  absence  of  evidence  that  the  commissioner  has  refused  to 
pass  upon  the  petitioner 's  claim  or  that  he  was  dilatory  in  deter- 
mining the  claim,  merely  because  he  insisted  upon  some  evidence 
in  addition  to  the  petitioner's  certificate  to  show  that  the  con- 
demned animal  was  pure  bred.  Nor  will  an  alternative  order  issue 
where  there  is  no  question  of  fact  to  be  determined.  Matter  of 
Alexander  v.  PyrTce^,  128  Misc.  784,  220  N.  Y.  Supp.  209. 

L.  County  officers. 

A  peremptory  mandamus  may  be  granted  requiring  a  register 
to  record  a  deed  which  is  properly  authenticated.  People  ex  rel. 
Title  Guarantee  S  Trust  Co.  v.  McQuade,  118  Misc.  785,  194  N.  Y. 
Supp.  408. 

Where  a  committee  of  a  board  of  supervisors  secured  an  option 
from  an  owner  for  the  purchase  of  certain  land  necessary  for  a 
state  highway  and  thereafter  the  action  of  the  committee  is  duly 
approved  and  the  highway  is  accepted  by  the  state  and  the  county 
has  taken  possession  of  the  lands,  the  proper  county  officials  will 
be  compelled  by  mandamus  to  execute  and  issue  warrants  for  the 
purchase  price  of  the  land.  Matter  of  Johnson  v.  Board  of  Super- 
visors, 121  Misc.  315,  201  N.  Y.  Supp.  50,  modified  207  App.  Div. 
888,  201  N.  Y.  Supp.  912. 

M.  Town  officers. 

The  functions  of  the  sewer  commissioners  of  a  town  are  admin- 
istrative, not  judicial,  and  mandamus  is  a  proper  remedy  to  compel 
payment  to  a  contractor  for  sewer  work.  People  ex  rel.  Disiderio 
V.  Conolly,  238  N.  Y.  326,  reversing  207  App.  Div.  886. 

N.  School  officers. 

A  municipal  board  of  education  may  be  required  by  mandamus 
to  let  a  contract  to  the  lowest  bidder,  such  bidder  being  entitled 
thereto  as  a  matter  of  law.  Arensmeyer,  Warnock,  Zarndt,  Inc. 
V.  Wray,  118  Misc.  619,  194  N.  Y.  Supp.  398. 
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A  district  superintendent  of  schools  is  entitled  to  a  peremptory 
order  of  mandamus  against  the  board  of  supervisors  requiring 
the  payment  of  the  salary  to  which  he  is  entitled.  Matter  of  Cos- 
saart  v.  Bd.  8uprs.  Otsego  County,  208  App.  Div.  517,  203  N.  Y. 
Supp.  55. 

Where  the  board  of  education  of  the  city  of  New  York  has,  by 
a  resolution  duly  adopted,  agreed  to  settle  the  claim  of  a  contractor 
arising  from  the  erection  of  a  school  building  and  the  contractor 
has  executed  and  delivered  a  release  in  accordance  with  the  reso- 
lution, and  there  is  money  to  the  credit  of  the  board  sufficient 
to  pay  the  amount,  a  peremptory  order  of  mandamus  may  be 
granted  to  compel  the  issuance  of  the  appropriate  vouchers  for 
the  payment  of  the  agreed  sum.  Matter  of  Brennan  v.  Bd.  of 
Education,  244  N.  Y.  8,  reversing  219  App.  Div.  703,  219  N.  Y. 
Supp.  778. 

Under  section  153  of  the  Education  Law  a  school  district  is  not 
entitled  to  an  exemption  from  the  payment  of  an  assessment  levied 
against  its  property  for  the  construction  of  a  sewer  which  serves 
the  school  property  within  the  sewer  district,  and  an  order  of 
mandamus  to  compel  payment  of  the  assessment  will  be  granted. 
Matter  of  Dinn  v.  Board  of  Education,  121  Misc.  633,  202  N.  Y. 
Supp.  62. 

A  peremptory  order  of  mandamus  may  be  granted  on  the  peti- 
tion of  a  board  of  education  to  compel  a  common  school  district 
to  pay  a  claim  for  the  tuition  of  the  pupils  who  attend  the  high 
school  under  the  supervision  of  the  board  of  education.  Matter 
of  Board  of  Education  v.  Tuttle,  125  Misc.  230,  211  K  Y.  Supp. 
413,  affirmed  217  App.  Div.  704,  215  N.  Y.  Supp.  818. 

Mandamus  is  a  proper  remedy  to  compel  the  board  of  education 
of  the  state  to  adopt  salary  schedules  for  teachers,  to  the  end 
that  section  569  of  the  Education  Law  may  be  obeyed  and  that 
female  teachers  wiU  receive  the  same  salaries  as  male  teachers. 
Matter  of  Moses  v.  Board  of  Education  of  Syracuse,  127  Misc. 
477,  217  N.  Y.  Supp.  265. 

An  order  of  mandamus  cannot  be  granted  to  compel  the  state 
cormnission  of  education  to  direct  the  school  board  of  the  city  of 
"White  Plains  and  the  school  officers  thereof  to  discontinue  the 
plan  of  permitting  students  in  the  elementary  grades  to  absent 
themselves  once  each  week,  with  the  permission  of  the  parents 
or  guardians,  for  thirty  minutes  for  the  purpose  of  receiving 
religious  instruction.  People  ex-rel.  Lewis  v.  Graves,  219  App. 
Div.  233,  219  N.  Y.  Supp.  189,  affirmed  245  N.  Y.  195. 
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Where  a  teacher  has  the  right  to  be  retired  under  section  1109 
of  the  Education  Law,  but  the  retirement  board  does  not  act  at 
all  upon  the  application,  the  proper  remedy  is  by  mandamus  and 
not  certiorari ;  and  the  Appellate  Division,  acting  within  the  pow- 
ers given  to  it  by  section  111  of  the  Civil  Practice  Act,  may  grant 
a  mandamus  order  directing  the  board  to  make  the  appropriate 
order  of  retirement  as  of  the  date  of  the  filing  of  the  application. 
Matter  of  O'Brien  v.  N.  Y.  State  Teachers  R.  Board,  215  App.^ 
Div.  220,  213  N.  Y.  Supp.  738,  affirmed  244  N.  Y.  530. 

Mandamus  does  not  lie  to  interfere  with  the  discretion  to  be 
exercised  by  the  Regents  of  the  University  of  the  State  of  New 
York.  Matter  of  Davis  v.  Sexton,  211  App.  Div.  233,  207  N.  Y. 
Supp.  377. 

0.  Municipal  officers. 
1.  In  general. 

The  supervisor  of  the  city  record  cannot  be  compelled  by  man- 
damus to  prepare  and  publish  a  calendar  of  matters  to  be  passed 
upon  by  the  board.    Craig  v.  Brady,  201  N,  Y.  Supp.  755. 

Where  the  voters  of  a  village  voted  in  favor  of  a  proposed 
contract  between  the  village  and  a  water  company  for  the  purpose 
of  supplying  a  supply  of  water  and  the  state  water  control  com- 
mission modified  the  plans  materially  and  in  such  a  way  as  to 
increase  the  cost  to  a  considerable  extent  and  thereupon  the  board 
of  water  coromissioners  of  the  village  refused  to  go  on  with  the 
proposition  as  modified  and  an  application  was  made  for  a  per- 
emptory mandamus  order  to  compel  them  to  proceed  and  the  court 
at  Special  Term  suggested  that  the  proposition  as  modified  be 
resubmitted  to  the  voters  and  it  was  so  submitted  and  rejected 
by  the  voters,  and  thereafter  the  court  denied  the  application  for 
a  mandamus  order,  the  decision  thus  made  is  res  adjudicata  and 
the  petitioner,  a  taxpayer  of  the  village,  cannot  obtain  a  peremp- 
tory order  to  compel  the  water  commissioners  to  prepare  and 
submit  plans  and  specifications.  Matter  of  Eiss  v.  Summers,  205 
App.  Div.  691, 199  N.  Y.  Supp.  544,  appeal  dismissed  236  N.  Y.  638. 

3.  Appropriations. 

It  is  the  mandatory  duty  of  the  board  of  estimate  and  appor- 
tionment in  the  city  of  New  York,  to  provide  in  the  budget  for 
salaries  fixed  by  the  justices  of  the  Supreme  Court  in  the  second 
district  for  court  attendants  and  typewriter  operators  and  such 
duty  remains  a  continuing  one  until  performed,  and  mandamus 
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is  the  appropriate  remedy  to  compel  performance.  People  ex  rel. 
Cropsey  v.  Eylan,  199  App.  Div.  218, 191  N.  Y.  Supp.  195,  affirmed 
232  N.  Y.  601. 

An  order  of  mandamus  may  be  granted  to  compel  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York  to  prepare 
additional  sums  for  salaries  in  the  colleges  of  said  city.  Matter 
of  College  of  the  City  of  New  York  v.  Eylan,  236  N.  Y.  594,  affirm- 
ing 205  App.  Div.  372. 

An  order  of  mandamus  may  be  granted  to  compel  the  board 
of  estimate  and  apportionment  of  the  city  of  New  York  to  provide 
for  the  payment  of  the  expenses  of  improving  lands  and  for  the 
salaries  of  the  commissioners  and  employees.  Matter  of  Bronx 
Parkway  Commission  v.  Rylan,  236  N.  Y.  593. 

6.  Eemoval  and  reinstatement  of  employees. 

Where  on  appeal  from  an  order  of  removal  after  a  trial  upon 
charges  preferred  against  a  police  officer,  the  police  commissioner 
files  a  return  of  the  proceedings  had  and  taken  upon  the  trial, 
an  order  of  mandamus  may  be  granted  to  compel  a  return  by 
him  to  a  further  appeal  from  an  order  denying  relator's  applica- 
tion to  reopen  the  case  on  the  ground  of  newly  discovered  evidence. 
Matter  of  Warren,  121  Misc.  443,  201  N.  Y.  Supp.  204,  affirmed 
207  App.  Div.  837,  201  N.  Y.  Supp.  955. 

8.  Auditing  of  claims  against  municipality. 

A  peremptory  mandamus  may  be  granted  directing  the  comp- 
troller of  the  city  of  New  York  to  audit  and  approve  the  pay  roll 
of  the  employees  of  the  Brooklyn  public  library  and  to  prepare 
the  necessary  warrant  for  the  amount  thereof.  Brooklyn  Public 
Library  v.  Craig,  201  App.  Div.  722,  194  N.  Y.  Supp.  715. 

9.  Payment  of  claims  audited. 

The  duty  of  the  comptroller  of  the  city  of  New  York  to  draw 
a  warrant  upon  the  chamberlain  of  the  city  in  favor  of  a  subway 
construction  company,  upon  the  voucher  of  the  transit  construc- 
tion commissioner  is  ministerial  and  may  be  enforced  by  man- 
damus. Matter  of  Rapid  Transit  Subway  Const.  Co.,  199  App. 
Div.  45,  191  N.  Y.  Supp.  382,  affirmed  233  N.  Y.  42,  544. 

Peremptory  mandamus  will  not  issue  to  compel  the  comptroller 
of  the  city  of  Yonkers  to  draw  a  warrant  on  the  treasurer  of  the 
city  and  to  countersign  the  treasurer 's  check  to  pay  an  installment 
alleged  to  be  due  on  a  contract  between  the  petitioner  and  the 
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board  of  edudation  of  the  city  for  the  construction  of  a  building 
where  it  appears  that  the  contractor  was  entitled  to  receive  85 
per  cent  of  the  "work  done  and  materials  furnished,"  as  the  work 
progressed,  but  that  the  architect  in  making  his  certificate,  on 
which  it  was  claimed  that  the  warrant  should  have  been  drawn, 
used  as  a  basis  the  amount  of  the  premium  for  the  contractor's 
bond  plus  the  amount  due  for  excavation  and  certified  that  85  per 
cent  of  the  total  amount  was  due;  the  contractor  is  entitled  to 
receive  a  percentage  only  of  the  actual  value  of  the  "work  done 
and  materials  furnished"  and  to  that  extent  the  mandamus  order 
is  proper.  Matter  of  Kelley  v.  Ferguson,  205  App.  Div.  591,  200 
N.  Y.  Supp.  86. 

A  peremptory  mandamus  will  be  issued  to  compel  the  commis- 
sioner of  finance  and  accounts  of  the  city  of  Buffalo  to  countersign 
a  warrant  of  the  board  of  education  for  the  payment  of  attorney 
fees  properly  incurred  by  such  board  of  education.  Matter  of 
Fleaschmann  v.  Graves,  235  N.  Y.  85,  affirming  202  App.  Div. 
825. 

A  peremptory  mandamus  will  not  be  granted  to  compel  the  city 
comptroller  to  pay  a  claim  against  the  city,  unless  it  appears 
without  contradiction  that  it  is  his  clear  legal  duty  to  pay.  People 
ex  rel.  Ter  Bush  &  Powell,  Inc.  v.  Dibble,  231  N.  Y.  593. 

Where  the  board  of  taxes  and  assessments  of  the  city  of  New 
York  has  made  an  order  for  the  reduction  and  remission  of  a 
tax,  it  is  the  duty  of  the  comptroller  to  pay  the  excess  to  the 
taxpayer,  and  mandamus  will  issue  to  compel  such  payment. 
People  ex  rel.  Wessell,  Nichel  d  G.  v.  Craig,  236  N.  Y.  100,  revers- 
ing 199  App.  Div.  851. 

10.  Awarding  of  contracts. 

A  peremptory  mandamus  order  will  not  be  granted  to  compel 
the  board  of  trustees  of  the  village  of  Lynbrook  to  award  to  the 
petitioner  a  contract  for  the  installation  of  a  heating  plant  in  the 
municipal  hall,  though  he  was  the  lowest  bidder,  for  neither  section 
88  of  the  General  Municipal  Law  nor  any  provision  of  the  Village 
Law,  under  which  the  village  of  Lynbrook  is  organized,  requires 
such  a  contract  to  be  awarded  after  advertising  and  competitive 
bidding,  and,  therefore,  the  board  of  trustees  has  a  discretion  in 
awarding  contracts  and  is  authorized  to  make  an  award  to  one 
who  is  not  the  lowest  bidder.  Matter  of  Dovel  Co.,  Inc.  v.  Village 
of  Lynbrooh,  213  App.  Div.  570,  210  N.  Y.  Supp.  183. 
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13.  Licenses  and  permits. 

Mandamus  does  not  lie  to  review  the  action  of  a  municipality 
in  granting  or  denying  consent  for  the  operation  of  a  bus  line 
under  section  26  of  the  Transportation  Corporations  Law.  Matter 
of  Roberts  Bus  Corporation,  119  Misc.  798,  198  N.  Y.  Supp.  257. 

Where,  under  the  provisions  of  section  26  of  the  Transportation 
Corporations  Law,  the  consent  of  the  local  authorities  of  a  city 
must  be  procured  for  the  operation  of  a  bus  line  along  or  upon 
the  streets,  the  granting  or  withholding  such  consent  is  a  matter 
of  discretion  and  is  not  reviewable  by  the  court.  Matter  of  Roberts 
Bus  Corporation,  119  Misc.  798,  198  N.  Y.  Supp.  257. 

The  question  of  public  necessity  and  convenience  is  for  the  Pub- 
lic Service  Commission  to  determine,  and  where  the  refusal  of 
a  city  council  to  give  consent  to  the  operation  of  a  bus  line  is  put 
upon  the  ground  that  it  is  not  a  public  necessity,  and  not  for  the 
best  interest  of  the  city  nor  for  its  citizens,  a  peremptory  man- 
damus will  issue  to  compel  the  city  council  to  issue  such  a  consent 
to  a  petitioner  who  is  willing  to  abide  by  the  rules  and  regulations 
prescribed  by  the  city  for  the  use  of  its  streets.  People  ex  rel. 
Aber  v.  Leonard,  116  Misc.  591,  190  N.  Y.  Supp.  400. 

The  court  should  not,  unless  required  by  exigencies  of  public 
safety  or  other  compelling  consideration,  interfere  in  details  of 
the  exercise  of  the  executive  power  of  the  mayor  of  the  city  of 
New  York,  and  therefore,  in  the  exercise  of  its  discretion,  the 
court  will  not  grant  a  peremptory  mandamus  commanding  the 
mayor  to  prevent  the  operation  of  an  auto  bus  line  on  the  streets 
of  the  city  of  New  York,  which  is  being  operated  under  a  sight- 
seeing license  granted  on  the  recommendation  of  the  commissioner 
of  plant  and  structures  pointing  out  that  there  was  no  other  means 
of  transit  facilities  between  the  points  which  the  auto  bus  line 
was  connecting  except  the  proposed  sight-seeing  line  though  it  is 
apparent  that  the  buses  in  question  are  being  used  as  a  stage 
line  in  the  city  of  New  York  without  compliance  with  the  require- 
ments of  law.  People  ex  rel.  Judge  v.  Hylan,  200  App.  Div.  430, 
192  N.  Y.  Supp.  741,  reversing  116  Misc.  431,  190  N.  Y.  Supp.  396. 

The  commissioner  of  licenses  of  the  city  of  New  York  has  power 
to  make  a  rule  that  a  taxicab  driver  who  has  been  convicted  of 
a  felony  shall  not  receive  a  taxicab  license;  and  mandamus  wUl 
not  lie  to  compel  him  to  issue  a  license  in  such  a  case.  Matter  of 
Baldi  V.  Gilchrist,  204  App.  Div.  425,  198  N.  Y.  Supp.  493. 

If  an  applicant  for  a  license  can  show  that  he  is  a  fit  and  proper 
person  to  engage  in  a  licensed  business  under  the  provisions  of 
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a  licensing  statute,  the  licensing  officer  may  not  arbitrarily  impose 
limitations  not  contained  in  the  statute  upon  his  right  to  do  busi- 
ness, and  he  has  a  remedy  through  mandamus  to  right  any  wrong 
which  he  may  suffer.  Matter  of  Picone  v.  Comr.  of  Licenses,  241 
N.  Y.  157,  reversing  214  App.  Div.  724. 

In  considering  the  power  to  issue  an  order  of  mandamus  for 
a  license,  permit  or  consent,  the  courts  take  into  consideration  the 
limit  of  discretion  which,  under  the  statute  or  ordinance,  is  vested 
in  the  administrative  body.  The  courts  may  not  interfere  with 
discretion  as  to  when  exception  shall  be  made,  nor  formulate 
standards  to  be  used  in  the  exercise  of  that  discretion;  they  may 
interfere  only  when  it  is  clearly  shown  that  refusal  is  based  solely 
upon  grounds  which,  under  the  statute,  the  administrative  body 
may  not  consider.  Under  some  statutes  a  license  to  conduct  a 
lawful  business  must  be  granted  to  any  applicant  of  good  character 
who  complies  with  definitely  formulated  conditions.  Refusal  to 
grant  a  permit  to  a  qualified  applicant  who  complies  with  these 
conditions  but  fails  to  comply  with  other  conditions  which  the 
administrative  body  seeks  to  impose,  is  arbitrary  as  a  matter  of 
law.  Matter  of  Larkin  Co.  v.  Schwab,  242  N.  Y.  330,  reversing  215 
App.  Div.  751,  212  N.  Y.  Supp.  853. 

Mandamus  will  not  lie  to  compel  the  commissioner  of  docks 
of  New  York  City  to  approve  a  permit  for  filling  in  lands  under 
water,  where  approval  of  the  city  authorities  to  the  filling  in  has 
not  been  secured.    Matter  of  Appleby  v.  Delaney,  235  N.  Y.  364. 

Mandamus  is  a  proper  remedy  to  compel  the  department  of 
health  of  the  state  of  New  York  to  issue  a  permit  to  a  petitioner 
for  the  sale  of  milk  products  in  New  York  City,  where  the  permit 
of  the  petitioner  has  been  illegally  revoked.  Matter  of  Morris,  128 
Misc.  280,  219  N.  Y.  Supp.  143. 

An  alternative  order  of  mandamus  will  not  be  granted  to  require 
the  board  of  health  of  the  city  of  New  York  to  vacate  an  order 
revoking  a  permit  to  sell  milk  products,  where  it  appears  that  the 
petitioner's  record  of  violations  of  the  Sanitary  Code  have  been 
numerous  and  that  the  action  of  the  board  was  not  capricious, 
unreasonable  or  arbitrary.  People  ex  rel.  Agins,  etc.  v.  Board 
of  Health,  197  App.  Div.  562,  189  N.  Y,  Supp.  507. 

14.  Building  penults. 

A  peremptory  mandamus  will  not  be  granted  to  compel  the  tene- 
ment house  commissioner  of  the  city  of  New  York  to  prevent  the 
erection  of  a  tenement  house,  the  plans  for  which  he  has  approved. 
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on  the  ground  that  the  proposed  building  covered  more  land  than 
the  zoning  resolutions  permitted,  except  in  a  very  clear  case. 
Matter  of  Kalmenson  v.  Mann,  207  App.  Div.  494,  202  App.  Div. 
358,  appeal  dismissed  237  N.  Y.  615. 

Mandamus  is  a  proper  remedy  to  compel  municipal  ofi&cers  to 
issue  a  building  permit.  Matter  of  Melita  v.  Nolan,  126  Misc.  345, 
213  N.  Y.  Supp.  674. 

Mandamus  may  be  granted  to  compel  the  inspector  of  buildinga 
of  a  city  to  issue  a  building  permit,  where  such  permit  is  illegally 
withheld  on  the  theory  that  the  zoing  ordinance  is  violated  thereby. 
Matter  of  Barker  v.  Switser,  209  App.  Div.  151,  205  N.  Y.  Supp. 
108,  appeal  dismissed  238  N.  Y.  624. 

Where  the  superintendent  of  buildings  has  granted  a  permit 
for  the  installation  of  necessary  footings  for  the  construction  of 
a  garage,  the  permit  cannot  be  revoked  after  the  contracts  have 
been  made  in  connection  with  the  erection  of  the  garage,  although 
a  change  in  zoning  regulations  has  been  made;  and  an  order  of 
mandamus  may  be  granted  directing  the  superintendent  to  revoke 
the  attempted  revocation  of  the  permit.  Matter  of  Ohlau  v.  Klein- 
ert,  121  Misc.  386,  201  N.  Y.  Supp.  83,  affirmed  209  App.  Div.  824, 
204  N.  Y.  Supp.  933. 

Where  the  city  officials  have  no  discretion  in  granting  a  permit 
for  the  erection  of  a  motion  picture  theatre,  the  issuance  of  the 
permit  may  be  compelled  by  a  peremptory  order  of  mandamus. 
Wertheimer  v.  ScUvab,  124  Misc.  822,  210  N.  Y.  Supp.  312. 

Mandamus  is  a  proper  remedy  to  require  the  superintendent  of 
buildings  of  the  Borough  of  Brooklyn  to  issue  a  permit  for  the 
erection  of  a  garage.  Matter  of  Frax  Realty  Co.,  Inc.  v.  Kleinert, 
123  Misc.  455,  205  N.  Y.  Supp.  728. 

An  application  for  a  peremptory  mandamus  order  to  compel  the 
issuance  of  a  permit  for  a  public  garage  will  be  denied  where  the 
ordinance  requiring  the  permit  is  invalid.  Matter  of  Hoffer  v. 
Schwab,  126  Misc.  289,  213  N.  Y.  Supp.  659. 

Where,  in  the  exercise  of  its  discretion,  the  council  of  the  city  of 
Buffalo  has  refused  an  application  for  a  permit  to  install  a  gaso- 
line tank  of  a  large  capacity,  not  alone  because  the  user  of  the 
consent  would  involve  interference  with  traffic,  but  because,  in 
view  of  such  interference,  the  public  benefit  to  be  derived  from  the 
consent  would  outweigh  the  disadvantages  that  were  connected 
with  the  storage,  the  courts  will  not  interfere  with  the  discretion 
so  exercised.  Matter  of  Larhin  Co.  v.  Schwab,  242  N.  Y.  330, 
reversing  215  App.  Div.  751. 
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The  commissioner  of  public  safety  of  the  city  of  Syracuse  may 
be  required  by  mandamus  to  issue  a  building  permit  for  the  erec- 
tion of  a  proposed  structure  within  ^uch  city  if  it  appears  that  the 
application  therefor  conforms  with  the  statutes,  ordinances,  build^ 
ing  and  sanitary  codes  of  the  city.  No.  discretion  is  vested  in  the 
commissioner  to  refuse  to  issue  a  permit  in  the  absence  of  facts 
indicating  that  the  proposed  structure  does  not  comply  with  the 
regulations  applicable  thereto.  He  may  thus  be  required  to  issue 
a  permit  for  the  erection  of  a  gasoline  station.  Matter  of  Har- 
rison-Warren Realty  Co.,  Inc.  v.  Spencer,  124  Misc.  783,  209  N.  Y. 
Supp.  355. 

An  alternative  order  of  mandamus  will  be  granted  to  compel 
the  city  council  of  the  city  of  Buffalo  to  issue  a  permit  to  the 
petitioner  to  operate  a  garage,  where  it  appears  that  the  petitioner 
in  reliance  upon  a  permit  previously  granted  for  the  garage  in 
question  has  expended  large  sums  of  money  in  fitting  up  the  garage 
for  use,  and  that  he  will  suffer  property  loss  if  the  permit  is  not 
granted.  Matter  of  Fuller  v.  Schwab,  124  Misc.  659,  208  N.  Y. 
Supp.  289. 

A  petitioner  is  entitled  to  a  peremptory  order  of  mandamus 
compelling  the  trustees  and  president  of  the  village  of  Kenmore 
to  issue  a  permit  authorizing  him  to  erect  an  apartment  house  in 
the  village  where  there  has  been  a  prior  decision  by  the  Special 
Term  in  certiorari  proceedings  to  review  the  action  of  the  board 
of  appeals,  to  the  effect  that  the  zoning  ordinance  is  invalid.  An 
appeal  from  the  decision  in  that  case  operates  merely  to  stay  fur- 
ther action  therein  and  does  not  prevent  the  petitioner  from  pro- 
ceeding herein.  Matter  of  Mathewson  v.  Brochett,  127  Misc.  895, 
217  N.  Y.  Supp.  353. 

15.  Removal  of  obstructions  in  street. 

City  officials  may  be  required  by  mandamus  to  enforce  the  law 
so  as  to  prohibit  the  unauthorized  operation  of  jitneys  on  the  city 
streets.  People  ex  rel.  Weatherwax,  197  App.  Div.  929,  188  N.  Y. 
Supp.  579,  affirming  115  Misc.  120,  188  N.  Y.  Supp.  559. 

An  order  of  mandamus  may  be  granted  to  compel  the  city 
officials  to  remove  a  gasoline  pump  from  the  city  streets.  Matter 
of  KahabJca  v.  Schwab,  236  N.  Y.  595,  affirming  205  App.  Div.  368, 
199  N.  Y.  Supp.  551. 
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19.  Miscellaneous  matters. 

Mandamus  will  lie  to  enforce  the  right  of  a  taxpayer  to  inspect 
books  and  papers  which  are  public  records  as  provided  by  section 
51  of  the  General  Municipal  Law.  Matter  of  Becker  v.  Lunn,  200 
App.  Div.  178,  192  N.  Y.  Supp.  754. 

After  a  proposition  has  been  adopted  by  the  electors  of  a  village, 
the  right  of  the  electors  is  exhausted,  and  the  proposition  cannot 
be  resubmitted.  Hence  an  order  of  mandamus  will  not  be  granted 
to  compel  such  resubmission.  People  ex  rel.  Osborne  v.  Village  of 
Bellport,  119  Misc.  357,  196  N.  Y.  Supp.  459.  ^ 

The  authority  of  the  board  of  elections  of  the  city  of  New  York 
relative  to  the  submission  of  a  local  law  on  referendum  to  the 
electors  of  the  city,  is  limited  to  the  submission  of  such  laws  as 
are  adopted  by  the  municipal  assembly  pursuant  to  the  City  Home 
Eule  Law  (L.  1924,  ch.  363),  and  it  must  determine  for  itself 
whether  the  law  is  in  form  a  local  law  and  in  fact  properly  trans- 
mitted to  it  for  submission.  If  it  is  not  such  on  its  face,  the  board 
may  reject  the  proposition,  and,  if  it  disregards  its  duty  and  pro- 
ceeds to  submit  a  defective  local  law  to  be  voted  on  by  the  electors, 
a  citizen  and  elector  may  obtain  a  mandamus  order  requiring  it 
to  perform  its  duty.  Matter  of  McCabe  v.  Voorhis,  243  N.  Y.  401, 
reversing  218  App.  Div.  702. 

P.  Judicial  officers. 

A  mandamus  cannot  be  granted  to  direct  a  judge  how  to  decide 
a  matter.  JettingJioff  v.  Levy,  198  App.  Div.  796,  191  N.  Y. 
Supp.  91. 

The  Supreme  Court  has  power  to  mandamus  a  county  court  in 
a  criminal  matter  in  which  both  courts  have  for  trial  and  sentence 
concurrent  jurisdiction.  People  ex  rel.  Woodin  v.  Ottaway,  129 
Misc.  120,  220  N.  Y.  Supp.  671,  affirmed  222  App.  Div.  711,  224 
N.  Y.  Supp.  887,  affirmed  247  N.  Y.  493. 

Mandamus  is  the  appropriate  remedy  to  compel  a  justice  of  the 
city  court  of  New  York  city  to  issue  a  precept  in  summary  pro- 
ceedings for  the  removal  of  a  tenant.  People  ex  rel.  Durham 
Bealty  Corp.  v.  La  Fetra,  195  App.  Div.  280,  186  N.  Y.  Supp.  63. 
affirmed  230  N.  Y.  429. 

While  the  district  attorney  is  not  in  duty  bound  to  attend  upon 
the  examination  of  a  criminal  charge  in  the  magistrate's  court  in 
the  city  of  New  York,  he  may  not  under  section  205  of  the  Code 
of  Criminal  Procedure  be  excluded  from  the  hearing  by  the  sitting 
magistrate,  and  although  under  said  section  neither  he  nor  the 
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complainant,  the  duly  incorporated  '  Society  for  the  Prevention  of 
Crime,"  nor  its  counsel,  may  be  excluded  from  the  examination, 
a  motion  for  an  order  of  mandamus  to  compel  the  magistrate  to 
allow  counsel  selected  by  the  complainant  to  act  as  the  sole 
prosecutor  will  be  denied.  People  ex  rel.  Pringle  v.  Conway,  121 
Misc.  620,  202  N.  Y.  Supp.  104. 

On  an  application  for  a  peremptory  mandamus  order  directing 
a  justice  of  the  Supreme  Court  to  make  a  final  order  either  grant- 
ing or  dismissing  a  writ  of  habeas  corpus  so  that  an  appeal  may 
lie  therefrom  the  motion  for  mandamus  will  be  denied  where  it 
appears  that  the  order  already  entered  is  a  final  order  from  which 
appeal  may  be  taken  either  testing  the  order  according  to  the 
strict  technical  terms  of  Civil  Practice  Act,  §  1274,  or  according 
to  equitable  principles  which  apply  when  the  writ  of  habeas  corpus 
is  invoked  on  behalf  of  the  welfare  of  an  infant.  Matter  of 
Vanderhilt  v.  Carew,  242  App.  Div.  482,  275  N.  Y.  Supp.  795. 

Q.  Civil  Service  Law. 

An  alternative  order  of  mandamus  may  be  granted  to  deter- 
mine whether  the  petitioner  has  been  properly  removed  from 
employment.  People  ex  rel.  Reagan  v.  See,  116  Misc.  301,  190 
N.  Y.  Supp.  913. 

Mandamus,  not  a  taxpayer's  action,  is  the  proper  remedy  for 
correcting  or  preventing  illegal  action  on  the  part  of  the  civil 
service  commissioners.  Kelty  v.  Kaplan,  205  App.  Div.  487,  199 
N.  Y.  Supp.  337. 

A  peremptory  order  of  mandamus  may  be  granted  to  compel 
the  county  clerk  of  Onondaga  county  to  restore  the  petitioner  to 
the  position  of  recording  clerk,  if  the  petitioner  has  been  dis- 
missed in  violation  of  section  22  of  the  Civil  Service  Law.  Matter 
of  Crowley  v.  Fowler,  217  App.  Div.  16,  215  N.  Y.  Supp.  690. 

When  two  motions  for  peremptory  writs  of  mandamus  to 
compel  the  civil  service  commission  of  the  city  of  New  York  to 
certify  the  names  of  the  relators  for  promotion  to  the  rank  of 
lieutenants  in  the  first  department  were  denied  on  September  29, 
1921,  and  affidavits  purporting  to  show  that  a  certain  eligible  list 
for  the  position  of  engineer  of  steamer,  which  expired  July  29, 
1920,  was  thereafter  revived  and  certification  made  therefrom, 
were  presented  upon  a  motion  for  a  reargument,  presumably  to 
show  that  a  precedent  exists  for  the  revival  of  an  expired  list. 
Held,  that  the  issue  raised  by  a  denial  of  these  facts,  in  an  oppos- 
ing affidavit,  was  of  no  relevancy,  and  the  said  civil  service  com- 
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mission  had  no  power  to  revive  an  expired  eligible  list.    People 
ex  rel.  Walker  v.  Kaplan,  117  Misc.  257,  192  N.  Y.  Supp.  105. 

An  engineering  inspector  of  tlie  street  cleaning  department  of 
New  York  city,  who  served  in  the  United  States  army  during  the 
late  war  and  who  was  honorably  discharged,  is  entitled  under  the 
statute  (L.  1919,  ch.  225,  adding  section  22-b  to  the  Civil  Service 
Laws,  Cons.  Law,  ch.  7)  to  be  reinstated  in  the  position  he  held 
when  he  entered  the  service,  unless,  in  the  interval,  the  position 
had  been  abolished.  Where  such  employee  was  refused  reinstate- 
ment and  the  books  and  records  of  the  department  fail  to  show 
that  the  position  was  abolished,  no  notice  given  to  the  civil  service 
commission  to  that  effect,  and  his  name  was  carried  on  the  books 
although  without  any  appropriations  for  his  salary,  he  is  entitled 
to  a  mandamus  requiring  the  head  of  the  department  to  reinstate 
him.    People  ex  rel.  Kehoe  v.  Leo,  233  N.  Y.  173. 

Petitioner,  a  patrolman  in  the  police  department  of  the  city  of 
Geneva,  performing  the  duties  of  police  chief  of  said  city,  pursu- 
ant to  the  direction  of  the  police  commissioners  thereof,  pending 
an  appointment  to  fill  a  vacancy  in  the  office  of  police  chief,  is 
entitled  to  a  peremptory  order  of  mandamus  compelling  the  pay- 
ment of  his  salary  as  patrolman,  where  it  appears  that  the  detail 
of  the  petitioner  to  the  office  of  police  chief  was  not  intended  as  a 
promotion,  nor  as  an  attempted  promotion,  and  in  the  absence 
of  an  overt  intent  to  evade  section  20  of  the  Civil  Service  Law  or 
subdivision  5  of  section  36  of  the  Civil  Service  Rules  of  the  city 
of  Geneva,  the  detail  is  not  violative  of  any  statute.  Matter  of 
Kinney  v.  Nares,  125  Misc.  435,  211  N.  Y.  Supp.  714. 

The  head  keeper  in  the  Erie  County  Penitentiary  who  received 
a  salary  up  to  and  including  December  31,  1925,  is  entitled  to  a 
peremptory  order  of  mandamus  compelling  the  commissioner  of 
charities  and  correction  of  the  county  of  Erie  to  restore  him  to 
the  duties  of  his  office  from  and  after  January  1,  1926,  where 
it  was  established  that,  except  that  said  board  faUed  to  mention 
the  position  in  its  budget  and  omitted  to  provide  a  salary  therefor, 
no  resolution  or  act  of  the  board  of  supervisors  was  adopted 
abolishing  the  office.  Matter  of  Campbell  v.  Schmidt,  128  Misc. 
377,  219  N.  Y.  Supp.  25,  affirmed  219  App.  Div.  861,  221  N.  Y. 
Supp.  800. 

The  reason  assigned  for  the  suspension  of  the  petitioner  from 
his  position  of  factory  inspector  in  the  department  of  labor  was 
that  the  reduced  appropriation  for  the  department  for  the  current 
year  necessitated  a  reduction  in  the  number  of  factory  inspectors. 
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Petitioner's  petition  for  a  peremptory  mandamus  to  compel  Ms 
reinstatement  alleged  that  when  he  was  laid  off  other  factory- 
inspectors  who  had  been  appointed  more  recently  than  he,  were 
reinstated,  and  that  at  the  time  his  services  were  discontinued 
one  P.  was  appointed  a  factory  inspector  to  take  his  place.  A 
denial  of  these  allegations  was  coupled  with  allegations  that  P. 
was  already  in  the  department  as  factory  inspector,  that  he  was 
notified  of  his  suspension  as  such  at  the  same  time  as  the  peti- 
tioner but  upon  discovery  that  the  appropriation  was  sufficient  to 
warrant  his  retention  the  notice  to  P.  was  withdrawn  before  it 
took  effect.  Held,  that  petitioner  had  no  ground  for  complaint 
and  his  application  will  be  denied  but  without  prejudice  to  a 
motion  for  an  alternative  writ  of  mandamus.  Fox  v.  Bayer,  116 
Misc.  699,  191  N.  Y.  Supp.  725. 

A  peremptory  order  of  mandamus  may  be  granted  to  compel 
the  payment  to  a  petitioner,  under  the  terms  of  section  21-a  of 
the  Civil  Service  Law,  as  amended  by  Chapter  54  of  the  Laws  of 
1921,  of  one-half  of  the  wages  paid  to  him  during  the  last  year 
of  his  service.  People  ex  rel.  Doud  v.  City  of  Rochester,  116  Misc. 
703,  190  N.  Y.  Supp.  559. 

Where  upon  petitioner's  application  for  an  order  of  mandamus 
for  his  restoration  to  the  position  formerly  held  by  him  in  the 
service  of  the  city,  the  affidavit  of  the  commissioner  of  public 
works,  read  in  opposition,  after  denying  that  the  changes  made 
in  said  positions  were  in  name  only,  stated  that  the  omission  to 
specify  in  the  new  ordinance,  with  particularity,  the  duties  of 
foreman  of  streets  and  parks  and  the  duties  of  deputy  commis- 
sioner of  public  works,  left  him  as  commissioner  "free  to  specify 
the  duties  of  the  holders  of  said  position,  thereby  enabling 
deponent  to  more  effectively  carry  on  the  duties  of  his  office,"  a 
question  of  fact  was  presented  as  to  whether  the  position  newly 
created  is  similar  or  corresponding  to  the  one  abolished,  and  an 
alternative  order  of  mandamus  will  issue,  the  inquiry  thereunder 
to  be  limited  to  the  question  of  the  similarity  of  the  two  positions. 
Van  Fleet  v.  Walsh,  122  Misc.  316,  202  N.  Y.  Supp.  745. 

The  industrial  commissioner  of  the  department  of  labor  had  the 
power  under  section  18  of  the  Labor  Law  of  1921  to  abolish  the 
position  of  factory  inspector  held  by  the  petitioner,  who  was  not 
an  honorably-discharged  soldier,  sailor  or  marine,  or  a  veteran 
volunteer  fireman,  within  the  provisions  of  section  22  of  the  Civil 
Service  Law,  and  to  place  the  name  of  the  petitioner  on  the  list 
of  suspended  employees,  without  pay,  as  provided  by  said  section 
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22  of  the  Civil  Service  Law,  though  others  occupying  precisely  the 
same  position  had  entered  upon  their  employment  after  the  peti- 
tioner, for  said  section  18  of  the  Labor  Law  of  1921,  as  added 
by  Chapter  642  of  the  Laws  of  1921,  did  not  preserve  to  the  peti- 
tioner the  right,  under  section  22-a  of  the  Civil  Service  Law,  to 
be  suspended  in  the  inverse  order  of  employment  of  others  occupy- 
ing the  same  position,  and,  therefore  the  petitioner  is  not  entitled 
to  a  peremptory  mandamus  compelling  his  reinstatement  as  a 
factory  inspector.  Matter  of  Meehan  v.  Bayer,  200  App.  Div. 
674,  191  N,  Y.  Supp.  424, 193  N.  Y.  Supp.  609. 

Where  the  state  comptroller  has  abolished  the  office  of  division 
chief  of  the  bureau  of  canal  affairs  in  good  faith  and  in  the  interest 
of  economy  and  thereby  suspends  the  person  holding  such  posi- 
tion, a  motion  for  an  order  of  mandamus  to  compel  the  comptroller 
to  reinstate  such  employee  will  be  denied.  Matter  of  Spawn  v. 
Fleming,  208  App.  Div.  582,  203  N.  Y.  Supp.  821,  modified  207 
N.  Y.  Supp.  923. 

It  is  the  policy  of  the  state  to  give  a  liberal  construction  to 
statutes  preferring  and  protecting  veterans  in  public  positions. 
Matter  of  Tierney  v.  Wynne,  209  App.  Div.  401,  204  N.  Y. 
Supp.  836. 

The  provisions  of  section  22-a  of  the  Civil  Service  Law  requir- 
ing the  removal  of  employees  in  the  inverse  order  of  appointment 
does  not  apply  to  the  state  department  of  public  works,  since 
they  are  in  conflict  with  section  3  of  article  5  of  the  state  Con- 
stitution, which  grants  to  the  superintendent  the  power  of  suspen- 
sion or  removal  and  with  sections  8  and  18  of  the  Public  Works 
Law  giving  the  superintendent  the  same  power,  and  since  the 
Public  Works  Law  is  a  specific  statute  applying  to  the  depart- 
ment of  public  works  and  contains  provisions  relating  to  the 
appointment  and  removal  of  employees,  it  takes  precedence  over 
the  Civil  Service  Law.  Accordingly,  the  petitioner,  an  exempt 
fireman,  is  not  entitled  to  be  reinstated  to  the  position  of  deputy 
claims  agent  in  the  department  of  public  works,  to  which  he  was 
appointed  as  the  result  of  a  competitive  civil  service  examination, 
since  he  was  lawfully  removed  by  the  superintendent  of  public 
works  when  the  latter  abolished  the  position  and  the  superin- 
tendent was  not  required  to  remove  employees  in  the  inverse  ordet 
of  appointment.  Matter  of  Clark  v.  Greene,  209  App.  Div.  668, 
205  N.  Y.  Supp.  313. 
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R.  Private  corporations  and  associations. 
1.  In  general. 

The  attorney-general  may  secure  a  mandamus  compelling  the 
trustees  of  the  New  York  School  for  the  Blind  at  Batavia  to  make 
a  written  report  to  the  State  Board  of  Charities.  Newton  v. 
Lewis,  118  Misc.  382,  193  N.  Y.  Supp.  438,  affirmed  203  App.  Div. 
395,  196  N.  Y.  Supp.  711,  affirmed  235  N.  Y.  611. 

The  visitorial  power  over  charitable  corporations  of  the  state 
is,  under  section  11  of  article  8  of  the  state  Constitution,  vested  in 
the  state  board  of  charities,  and  such  a  corporation  may  be 
required  by  mandamus  to  make  written  reports  of  the  visits  and 
inspections  of  its  own  trustees  and  of  their  attendance  at  regular 
and  special  meetings  and  to  furnish  copies  of  their  regular  and 
special  meetings.  People  v.  Lewis,  203  App.  Div.  395,  196  N.  Y. 
Supp.  711,  affirmed  235  N.  Y.  611. 

4.  Inspection  of  books  by  stockholder. 

Where  it  does  not  clearly  appear  that  an  office  in  this  state  of 
a  foreign  corporation  engaged  in  marketing  its  own  stock  is  one 
for  the  transaction  of  business  or  whether  the  corporation  has 
been  authorized  to  do  business  within  the  state,  an  application  by 
a  stockholder,  who  is  a  member  of  a  firm  of  investment  brokers, 
for  a  peremptory  mandamus  to  compel  the  corporation  to  permit 
him  to  make  an  inspection  of  its  books,  will  be  denied.  People 
ex  rel.  Sarles  v.  Kendall  Products  Corp.,  119  Misc.  611,  197  N.  Y. 
Supp.  752. 

A  director  has  the  absolute  right  to  inspect  the  books  and  records 
of  a  corporation,  and  it  is  no  defense  to  a  motion  for  a  peremptory 
mandamus  order  to  compel  the  corporation  to  permit  inspection, 
that  the  director  is  hostile  to  the  corporation  and  that  his  only 
object  in  seeking  the  examination  is  to  further  a  claim  which  he  has 
against  the  corporation.  The  fact  that  after  the  proceedings  were 
instituted  to  compel  inspection  the  petitioner  ceased  to  be  a  director 
does  not  justify  the  denial  on  appeal  of  the  petitioner's  motion, 
where  it  is  stipulated  that  his  rights  on  appeal  shall  not  be  preju- 
diced by  the  termination  of  or  any  change  in  his  status.  Matter  of 
Wilkins  v.  Ascher  Silk  Corporation,  207  App.  Div.  168,  201  N.  Y. 
Supp.  739,  affirmed  237  N.  Y.  574. 

To  enable  a  director  to  perform  the  duties  of  his  office  he  has 

absolute  right  to  inspect  the  corporate  books,  but  a  director  of  a 

dissolved  corporation  does  not  have  an  absolute  right  of  inspection 

where  his  purpose  is  hostile  to  his  duties  as  director,  and  the  court 
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in  the  exercise  of  its  discretion  should  deny  his  application  for  a 
peremptory  mandamus  order.  Matter  of  Bellman  v.  Standard 
Match  Co.,  208  App.  Div.  4,  202  N.  Y.  Supp.  840. 

A  stockholder  is  entitled  to  a  peremptory  order  of  mandamus 
compelling  the  corporation  to  permit  him  to  inspect  its  books  and 
records  for  the  purpose  of  ascertaining  why  no  dividends  have 
been  paid,  although  large  profits  have  been  earned,  and  to  ascer- 
tain if  full  consideration  has  been  paid  for  stock  issued  as  required 
by  section  69  of  the  Stock  Corporation  Law,  where  he  seeks  the 
inspection  for  the  purpose  of  protecting  his  stock  interests.  Mat- 
ter of  Colbie  V.  Imbrie  d  Co.,  126  Misc.  457,  214  N.  Y.  Supp.  53, 
affirmed  216  App.  Div.  713,  214  N.  Y.  Supp.  819. 

5.  Membership. 

The  remedy  of  one  expelled  from  an  unincorporated  membership 
association  is  a  suit  in  equity,  for  mandamus  lies  only  to  enforce 
a  statutory  right  as  distinguished  from  a  mere  private  contract 
right  or  duty  such  as  is  owing  to  a  member  of  such  an  association. 
People  ex  rel.  Schults  v.  Love,  199  App.  Div.  815,  192  N.  Y.  Supp. 
354. 

An  alternative  mandamus  order  to  compel  the  respondent,  a 
fraternal  benefit  order,  to  reinstate  the  petitioner  and  the  lodge  of 
which  he  is  an  officer  as  members  of  the  respondent  should  be 
granted  where  it  appears  that  after  the  respondent  had  amended 
its  by-laws  to  provide  for  an  extra  assessment  of  dues  from  each 
lodge,  the  petitioner 's  lodge  was  removed  from  membership  in  the 
respondent  upon  a  charge  of  non-payment  of  certain  of  such  dues, 
without  trial  or  special  notice,  and  where  it  further  appears  that 
the  constitution  of  the  respondent  specifically  grants  to  a  lodge 
the  right  of  trial  for  an  offense  of  non-payment  of  dues,  and  that 
the  evidence  as  to  whether  the  petitioner's  lodge  paid  such  dues  is 
conflicting.  Matter  of  Corrao  v.  Independent  Order  Sons  of  Italy, 
208  App.  Div.  98,  203  N.  Y.  Supp.  5. 

A  member  of  the  New  York  Cotton  Exchange,  after  his  suspen- 
sion by  the  exchange  under  a  by-law  authorizing  suspension  for 
conduct  detrimental  to  the  best  interest  of  the  exchange  or  to  the 
general  welfare  of  the  United  States,  is  entitled  to  reinstatement 
through  mandamus,  if  his  suspension  was  not  authorized  by  the 
by-law  of  the  exchange.  Matter  of  Lamborn  v.  New  York  Cotton 
Exchange,  203  App.  Div.  565, 197  N.  Y.  Supp.  57. 
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6.  Public  utilities. 

Where  the  statute,  under  which  a  water  company  exercises  a 
franchise,  imposed  upon  it  a  specific  duty  to  furnish  water  for 
domestic  service  and  fire  protection,  the  interests  of  the  public 
cannot  be  jeopardized  by  the  failure  of  the  corporation  to  supply 
water  pending  a  controversy  between  the  corporation  and  the 
municipality  as  to  the  rate  of  compensation  to  be  paid  for  such 
service.  The  duty  of  the  company  to  comply  with  orders  requir- 
ing it  to  furnish  water  may  be  enforced  by  peremptory  mandamus. 
People  ex  rel.  The  City  of  New  York  v.  Queens  County  Water 
Company,  232  N.  Y.  277,  reversing  197  App.  Div.  356. 

A  water  company  may  be  compelled  by  mandamus  sought  by  fire 
commissioners,  to  install  a  fire  hydrant,  although  the  contract 
between  the  water  company  and  the  municipality  has  expired. 
People  ex  rel.  Arthur  v.  Huntington  Water  Works  Co.,  208  App. 
Div.  807,  203  N.  Y.  Supp.  808. 

A  peremptory  order  of  mandamus  to  compel  a  water  company 
to  furnish  water  to  its  customers  at  a  certain  rate  will  be  denied, 
for  a  peremptory  mandamus  is  not  a  proper  remedy  to  determine 
the  reasonableness  of  rates  charged.  Follett  v.  Water  Works  Co. 
of  Seneca  Falls,  123  Misc.  825,  206  N.  Y.  Supp.  464. 

An  order  of  mandamus  may  be  granted  to  compel  a  water  com- 
pany to  extend  its  water  system  along  a  certain  street.  Village  of 
Massena  v.  St.  Lawrence  W.  Co.,  126  Misc.  524,  214  N.  Y.  Supp.  113. 

A  telephone  company,  generally  speaking,  is  under  a  duty  as  a 
public  service  corporation  to  furnish  service  to  members  of  the 
public,  but  this  duty  is  not  absolute  and  does  not  imply  a  right  to 
its  enforcement  by  peremptory  mandamus  under  aU  circumstances. 
It  is  subject  to  reasonable  limitations,  especially  in  the  interest  of 
public  order  and  welfare.  People  ex  rel.  Hiegel  v.  New  York 
Telephone  Co.,  119  Misc.  61, 195  N.  Y.  Supp.  332. 

A  refusal  of  telephone  service  at  the  request  of  the  police  depart- 
ment upon  the  ground  that  a  charge  of  crime  had  been  made  in 
connection  with  the  use  of  a  telephone  at  the  premises  where  it  was 
installed,  coupled  with  evidence  that  said  charge  was  made  in  good 
faith  and  on  probable  cause,  is  a  sufficient  answer  to  a  motion  for 
a  peremptory  mandamus  to  compel  the  company  to  furnish  tele- 
phone service.  People  ex  rel.  Hiegel  v.  New  York  Telephone  Co., 
119  Misc.  61, 195  N.  Y.  Supp.  332. 
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8.  Educational  corporatioBS. 

It  is  not  the  office  of  an  alternative  order  of  mandamus  to 
effectuate  a  redetermination  by  a  court  of  facts  relating  to  the 
conduct  of  an  expelled  student,  when  such  facts  have  already  been 
decided  against  the  student  by  the  faculty  of  a  school  having  juris- 
diction. Its  only  function  is  to  determine  the  disputed  facts  upon 
which  the  rightful  exercise  of  such  jurisdiction  may  depend.  Peo- 
ple ex  rel.  Goldenkoff  v.  Albany  Law  School,  198  App.  Div.  460, 
191  N.  Y.  Supp.  349. 

The  relator,  a  student  in  the  Albany  Law  School,  was  expelled 
therefrom  by  the  faculty,  after  a  hearing,  on  the  ground  in  part 
that  he  had  made  seditious,  unpatriotic  and  anarchistic  utterances 
against  the  American  government  and  was,  therefore,  an  undesir- 
able and  unfit  person  to  attend  at  the  said  school.  On  appeal  from 
an  order  directing  the  issuance  of  an  alternative  writ  of  mandamus 
commanding  the  said  school  to  reinstate  the  relator,  held,  on  the 
petition  and  the  answering  affidavits,  that  the  said  faculty,  in 
expelling  the  relator  from  school,  acted  within  its  jurisdiction,  not 
arbitrarily  but  in  the  exercise  of  an  honest  discretion  based  on 
facts  within  its  knowledge  amply  justifying  its  action,  and  that  the 
alternative  writ  should  not  have  been  issued.  People  ex  rel.  Gold- 
enkoff V.  Albany  Law  School,  198  App.  Div.  460,  191  N.  Y.  Supp, 
349. 

ARTICLE  m. 

APPLICATION  FOR  ORDER. 

Under  section  1329  the  court,  in  its  discretion,  may  permit  an 
amendment  to  the  petition.  Matter  of  Young  v.  Jebbett,  213  App, 
Div.  774,  211  N.  Y.  Supp.  61. 

A  petition  for  a  mandamus  order  is  governed  as  to  its  form  by 
the  provisions  of  statute  and  rule  respecting  the  statement  in  a 
complaint  of  the  facts  constituting  the  cause  of  action.  The  pleader 
is  not  required  to  set  forth  the  evidence  by  which  the  material  facts 
are  to  be  proved,  but  it  is  sufficient  if  he  makes  a  plain  and  concise 
statement  of  those  facts  showing  their  legal  effect.  Matter  of 
Universal  By-Products  Corp.  v.  Schwartz,  216  App.  Div.  311,  21^ 
N.  Y.  Supp.  45. 

On  a  motion  under  section  1316  of  the  Civil  Practice  Act  and 
Rule  103  of  the  Eules  of  Civil  Practice  to  strike  out  portions  of  a 
petition  for  mandamus  charging  favoritism  amounting  to  fraud 
in  the  enacting  by  a  town  board  in  the  town  of  an  ordinance  where 
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no  attack  is  made  upon  the  formality  and  regularity  of  its  enact- 
ment and  a  reading  of  the  ordinance  shows  that  the  general  pur- 
poses served  by  it  are  entirely  reasonable  and  in  furtherance  of  the 
public  welfare,  the  claim  of  the  petitioner  will  be  regarded  as  hav- 
ing no  legal  merit  and  the  petition  for  an  order  of  mandamus  wiU 
be  dismissed.  Matter  of  Peck,  231  App.  Div.  99,  246  N.  Y.  Supp. 
280,  aflarmed  256  N.  Y.  669. 

An  alternative  mandamus  order  will  be  reversed  and  the  appli- 
cation therefor  denied  with  leave  to  apply  to  the  Special  Term  for 
leave  to  amend  the  petition  pursuant  to  section  1329  of  the  Civil 
Practice  Act  where  the  petition  contains  no  allegation  showing  a 
valid  appointment  of  the  petitioner  under  the  Civil  Service  Law 
and  the  Rules  of  the  Municipal  Civil  Service  Commission.  In  the 
Matter  of  the  Application  of  William  Phillips,  Respondent,  for  a 
Mandamus  Order  to  Compel  Edward  Murray,  as  Commissioner  of 
Public  Works  of  the  City  of  Yonkers,  Westchester  County,  New 
York,  Appellant,  to  Reinstate  Said  William  Phillips  in  the  Position 
of  Caretaker  of  Watershed  in  the  Department  of  Public  Works  of 
Said  City  and  to  Remove  William  Miller  from  Petitioner's  Said 
Position,  240  App.  Div.  705,  264  N.  Y.  Supp.  716. 

iMBTIOLE  IV. 

PARTIES. 

The  mayor  of  the  city  of  New  York  is  a  necessary  party  defend- 
ant in  mandamus  proceedings  to  compel  the  audit  and  payment  of 
vouchers  representing  the  amount  alleged  to  be  due  relator  under 
a  contract  with  the  trustees  of  the  College  of  the  City  of  New  York 
for  services  and  materials  furnished  in  constructing  a  building  for 
said  college,  since  section  149  of  the  Greater  New  York  Charter 
requires  warrants  to  be  countersigned  by  the  mayor.  People  ex 
rel.  Rangeley  Construction  Co.,  Inc.  v.  Craig,  197  App.  Div.  503, 
189  N.  Y.  Supp.  625. 

A  citizen  and  elector  has  a  sufi&cient  interest  to  make  an  applica- 
tion for  an  order  of  mandamus  to  compel  the  performance  by  a 
public  officer  of  a  public  duty.  Matter  of  McCabe  v.  Voorhis,  243 
N.  Y.  401. 

The  trustees  of  the  Supreme  Court  library  of  Richmond  county 
have  the  right  to  maintain  a  mandamus  proceeding  to  compel  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York  to 
amend  the  budget  of  such  city  for  the  year  1925  so  as  to  include 
the  salaries  of  the  staff  of  said  library  as  fixed  by  the  trustees. 
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The  members  of  the  library  staff,  having  rendered  no  service,  can- 
not be  made  parties  to  the  proceeding.  Matter  of  Smith  v.  Hylan, 
125  Misc.  739,  210  N.  Y.  Supp.  28. 

A  mandamus  proceeding  to  compel  the  board  of  estimate  and 
apportionment  to  include  in  the  budget  a  sum  sufficient  to  pay  the 
attendants  in  the  county  court  of  Kings  county  the  sums  to  which 
they  are  entitled,  need  not  necessarily  be  brought  by  the  attendants 
themselves,  but  may  be  maintained  by  the  county  judges  of  Kings 
county.  Matter  of  Martin  v.  Hylan,  213  App.  Div.  519,  210  N.  Y. 
Supp.  30. 

Where  a  newspaper  has  been  illegally  designated  to  publish  con- 
current resolutions,  the  publisher  of  a  rival  newspaper  is  a  com- 
petent party  to  a  proceeding  of  mandamus  to  direct  the  secretary 
of  state  not  to  contract  with  the  newspaper  illegally  designated. 
Matter  of  Plattsburgh  Publishing  Co.  v.  Looby,  124  Misc.  761,  209 
N.  Y.  Supp.  272, 

A  mandamus  proceeding  to  compel  the  police  commissioners  of 
a  city  to  appoint  one  of  three  certified  applicants  to  the  position 
of  chief  of  police,  abates  upon  the  resignation  and  removal  of  all 
of  the  commissioners  against  whom  the  proceedings  were  orig- 
inally instituted.  The  petitioners  cannot  succeed,  as  they  have  not 
made  a  demand  upon  the  new  commissioners  to  make  an  appoint- 
ment. The  proceeding  is  against  the  police  commissioners  per- 
sonally and  terminates  upon  the  resignation  or  removal  of  such 
commissioners.  Matter  of  Rogan  v.  Chew,  128  Misc.  102,  218 
N.  Y.  Supp.  102. 

Where  a  petitioner  for  mandamus  to  compel  the  chief  clerk  of 
the  division  of  highways  of  the  State  Department  of  Public  Works 
to  pay  over  the  money  due  on  a  public  contract  from  the  state,  has 
an  interest  not  very  clear  since  an  assignment  ran  to  another  and 
the  check  in  the  possession  of  the  department  was  drawn  to  that 
other  the  mandamus  will  not  be  allowed;  first,  because  it  is  very 
doubtful  that  it  is  the  proper  remedy  under  the  facts,  and  again 
because  the  chief  clerk  is  not  the  proper  party.  The  conflicting 
claims  might  possibly  have  been  resolved  by  bringing  the  rival 
claimants  in  by  interpleader  [^Matter  of  Bohnet  v.  Mayor,  150  N.  Y. 
279,  2  Fiero,  Particular  Actions  and  Proceedings  (4th  ed.)  1959] 
had  the  procedure  of  steps  herein  been  properly  taken,  but  it  is 
probable  that  the  proper  remedy  is  an  action  under  the  precedent 
of  Durant  v.  Whedon,  201  App.  Div.  106,  or  possibly  a  proceeding 
in  the  Court  of  Claims.  Matter  of  Buffalo  Dump  T.  0.  Association 
V.  Condon,  232  App.  Div.  273,  249  N.  Y.  Supp.  602. 
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ARTICLE  V. 
THE  ORDER. 

A.  By  what  court  granted. 

In  a  proceeding  for  a  peremptory  mandamus  order  requiring 
the  reinstatement  of  the  petitioner  to  the  office  of  secretary  and 
restoring  him  to  all  his  membership  privileges  in  a  society  existing 
as  a  membership  corporation  and  where  it  appears  that  the  society 
in  having  given  a  proper  notice  of  special  meeting  in  accordance 
with  the  society's  by-laws  and  regulations  for  the  purpose  of  try- 
ing charges  against  the  petitioner,  a  peremptory  mandamus  order 
will  be  granted,  but  since,  by  virtue  of  sections  1317  and  1334  of 
the  Civil  Practice  Act,  the  court  at  Trial  Term  was  without  power 
to  grant  a  final  mandamus  order,  and  after  trial  of  the  issues  must 
make  a  decision  to  be  returned  to  Special  Term,  findings  of  fact 
and  conclusions  will  be  directed,  and  upon  the  signing  of  the  same 
either  party  may  move  at  Special  Term  for  a  final  mandamus. 
Matter  of  Bandansa,  132  Misc.  817,  230  N.  Y.  Supp.  460. 

Where  the  facts  upon  which  the  controversy  turns,  as  alleged  in 
the  petition  for  an  order  of  mandamus,  took  place  in  Albany 
county,  the  application  should  be  made  in  the  Third  Judicial  Dis- 
trict in  accordance  with  the  requirements  of  the  Civil  Practice  Act, 
§§  1317  and  1334.  Matter  of  Buffalo  Dump  T.  0.  Association  v. 
Condon,  232  App.  Div.  273,  249  N.  Y.  Supp.  602. 

B.  Application  for  peremptory  order  in  first  instance. 

"Where  there  is  no  dispute  as  to  the  facts  the  court  will  grant  a 
peremptory  mandamus  in  the  first  instance.  Arensmeyer,  War- 
nock,  Zarndt,  Inc.  v.  Wray,  118  Misc.  619, 194  N.  Y.  Supp.  398. 

A  peremptory  mandamus  order  may  be  granted  in  the  first 
instance  where  the  applicant's  right  to  the  order  depends  only 
upon  a  question  of  law.  Matter  of  Lewis  v.  Graves,  127  Misc.  135, 
215  N.  Y.  Supp.  632,  affirmed  219  App.  Div.  233,  219  N.  Y.  Supp. 
189,  affirmed  245  N.  Y.  195. 

If  there  is  no  dispute  of  fact,  an  alternative  order  of  mandamus 
is  not  appropriate,  and  a  peremptory  order  should  be  granted. 
Matter  of  Kinney  v.  Nares,  125  Misc.  435,  211  N.  Y.  Supp.  714. 

A  peremptory  order  wiU  be  granted  in  the  first  instance  where 
the  answer  creates  no  issue  of  fact,  but  contains  merely  legal  con- 
clusions and  is  too  indefinite  to  raise  an  issue.  Matter  of  Village 
of  Massena  v.  St.  Lawrence  W.  Co.,  126  Misc.  524,  214  N.  Y.  Supp. 
113. 
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On  an  application  for  a  peremptory  mandamus  to  compel  the 
State  Civil  Service  Commission  to  issue  a  certificate  authorizing 
the  transfer  of  the  petitioner  from  the  position  of  general  clerk  to 
the  ofi&ce  of  the  county  clerk  in  the  county  of  New  York  to  the  posi- 
tion of  attendant  upon  the  Supreme  Court  in  the  First  Judicial 
District,  where  many  of  the  material  facts  alleged  in  the  petition 
were  denied,  the  court,  at  most,  should  grant  an  alternative  order 
only,  in  order  that  such  issues  might  be  determined  as  the  law 
requires.  O'Connell  v.  Clark,  200  App.  Div.  606,  193  N.  Y.  Supp. 
647. 

Where,  upon  a  motion  for  a  peremptory  mandamus,  opposing 
affidavits  are  read  which  are  in  conflict  with  the  averments  in  the 
affidavits  of  the  petitioner,  and,  notwithstanding  this,  the  petitioner 
demands  a  peremptory  order,  such  demand  is  equivalent  to  a 
demurrer  and  the  question  as  to  the  right  to  the  order  must  be 
determined  upon  the  assumption  that  the  averments  of  the  oppos- 
ing affidavits  are  true.  Matter  of  Weissman,  198  App.  Div.  498, 
190  N.  Y.  Supp.  645. 

If  the  petitioner  demands  a  peremptory  order,  the  answering 
affidavit,  as  to  any  disputed  questions  of  fact,  must  be  regarded  as 
true.  County  of  Ulster  v.  State  Dept.  of  Pub.  Works,  211  App. 
Div.  629,  207  N.  Y.  Supp.  520,  affirmed  240  N.  Y.  647. 

On  an  application  for  a  peremptory  mandamus,  denials  made 
upon  information  and  belief  of  facts  alleged  in  the  petition  do  not 
raise  an  issue  of  fact;  but  if  such  denials  are  accompanied  by 
affirmative  allegations  of  fact  in  contradiction  of  the  statements 
made  in  the  petition,  issues  of  fact  are  thereby  raised,  and  a  per- 
emptory order  should  not  be  granted.  Eyre  v.  Woods,  203  App. 
Div.  306, 196  N.  Y.  Supp.  696. 

If  opposing  affidavits  are  not  filed,  the  facts  stated  in  the  petition 
are  deemed  admitted.  People  ex  rel.  Doud  v.  City  of  Rochester, 
116  Misc.  703, 190  N.  Y.  Supp.  559. 

A  peremptory  mandamus  order  should  not  be  granted  on  the 
application  of  the  petitioner  to  compel  the  comptroller  of  the  city 
of  New  York  to  audit  and  pay  petitioner's  claim  for  the  manufac- 
ture of  a  motion  picture  film  which  was  ordered  made  by  the 
transit  commission,  since  the  comptroller  has  the  power  under 
section  14  of  the  Public  Service  Commission  Law  to  determine 
what  claims  are  chargeable  against  the  city  and  a  substantial  issue 
is  raised  as  to  the  validity  of  the  claim  in  question.     Under  the 
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circumstances  the  petitioner  should  be  given  an  alternative  order 
or  relegated  to  an  action  at  law  in  order  that  the  legality  of  the 
claim  may  be  determined  before  the  funds  of  the  city  are  disbursed 
therefor.  Matter  of  Continental  Guaranty  Corp.  v.  Craig,  207 
App.  Div.  261,  202  N.  Y.  Supp.  11. 

Although  a  petitioner  may  be  entitled  to  an  alternative  man- 
damus order  to  try  the  question  of  fact  raised  by  the  opposing 
affidavit,  if  he  has  not  applied  for  such  an  order  in  his  notice  of 
motion,  his  application  may  be  denied  without  prejudice  to  a  new 
application  for  an  alternative  order.  Fox  v.  Sayer,  116  Misc.  699, 
191  N.  Y.  Supp.  725. 

Where  upon  an  application  for  a  peremptory  order  of  man- 
damus a  material  dispute  of  facts  arises,  and  the  petition  does  not 
pray  for  any  other  relief  than  the  peremptory  order,  the  proceed- 
ing will  be  dismissed.  Matter  of  Leventhal  v.  Gillmore,  123  Misc. 
703,  206  N.  Y.  Supp.  121. 

Ad  order  of  peremptory  mandamus  should  not  be  granted  in  the 
first  instance  where  the  answering  affidavits  raise  a  question  of 
fact ;  and  on  appeal  to  the  Appellate  Division  the  Appellate  Divi- 
sion will  modify  such  an  order  of  peremptory  mandamus  by  chang- 
ing it  to  an  order  of  alternative  mandamus.  Matter  of  Gowen, 
208  App.  Div.  790,  204  N.  Y.  Supp.  34 ;  Matter  of  Mahoney,  208 
App.  Div.  790,  203  N.  Y.  Supp.  940. 

If  an  issue  of  fact  is  raised  upon  an  application  for  a  peremptory 
order  of  mandamus,  an  alternative  order  may  be  granted.  Matter 
of  Universal  By-Products  Corp.  v.  Schwartz,  216  App.  Div.  311, 
215  N.  Y.  Supp.  45. 

If  there  are  any  disputed  questions  of  fact  a  peremptory  order 
cannot  be  issued  in  the  first  instance.  County  of  Ulster  v.  State 
Dept.  of  Public  WorJcs,  211  App.  Div.  629,  207  N.  Y.  Supp.  520, 
affirmed  240  N.  Y.  647 ;  Matter  of  Tucker  v.  New  York  State  Bd.  of 
Pharmacy,  127  Misc.  538,  217  N.  Y.  Supp.  217. 

If  an  issue  is  raised  in  the  proceeding,  an  alternative  mandamus 
order  should  be  granted  and  the  issues  should  be  tried  by  a  jury. 
Village  of  Massena  v.  St.  Lawrence  W.  Co.,  126  Misc.  524,  214 
N.  Y.  Supp.  113. 

Where  the  right  to  a  peremptory  order  of  mandamus  is  doubt- 
ful, the  petitioners  should  have  an  alternative  order.  MaMer  of 
Carlson  v.  Craig,  215  App.  Div.  3,  212  N.  Y.  Supp.  513. 
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ARTICLE  VI. 
RETURN  OR  OBJECTIONS  TO  PAPERS. 

A.  Objections  to  petition  or  order  in  points  of  law. 

The  objections  were  filed  pursuant  to  the  provisions  of  section 
1322  of  the  Civil  Practice  Act,  and  their  effect  was  that  of  a  demur- 
rer to  a  pleading.  The  motion  of  a  petitioner  to  dismiss  and 
strike  out  said  objections  was  properly  made  and  should  have  been 
determined  by  the  court  at  Special  Term  to  which  such  motion  was 
addressed.  If  the  court  determined  that  the  objections  interposed 
by  defendants  were  well  founded  and  that  upon  either  of  the 
grounds  stated  therein,  either  that  the  court  was  without  jurisdic- 
tion of  the  subject  of  the  proceeding  or  that  the  petition  did  not 
state  facts  sufficient  to  entitle  petitioner  to  the  relief  asked,  or  to 
any  relief,  by  mandamus,  then  the  court  should  have  denied  peti- 
tioner's motion  and  dismissed  the  alternative  order  of  mandamus. 
If,  on  the  other  hand,  the  court  found  that  the  objections  interposed 
were  without  merit,  then  the  court  should  have  granted  the  motion 
to  dismiss  and  directed  defendants  to  make  return  to  the  alter- 
native order  of  mandamus.  Matter  of  Whaley  v.  Perlcins,  231 
App.  Div.  502,  248  N.  Y.  Supp.  64. 

B.  Betum. 

Section  1323  of  the  Civil  Practice  Act  provides  for  a  return  to 
the  peremptory  order  at  some  designated  term  of  court,  and  the 
provision  for  the  return  appearing  in  the  proposed  order  is  proper. 
A  general  form  for  a  peremptory  order  and  for  the  return  thereto 
may  be  found  in  2  Fiero  on  Particular  Actions  and  Proceedings 
(4th  ed.,  pp.  2026,  2027 ) .  Matter  of  Hart  v.  Perkins,  233  App.  Div. 
288,  251  N.  Y.  Supp.  408. 

D.  Objections  to  return. 

The  return  to  an  alternative  mandamus  denying  the  material 
allegations  to  the  petition  states  two  separate  and  distinct  defenses 
sufficient  in  law,  for  if  the  first  be  proved,  the  action  of  the  public 
authority  could  not  be  held  to  be  arbitrary,  tyrannical  or  unreason- 
able (People  ex  rel.  Lodes  v.  Department  of  Health,  189  N.  Y.  187), 
and  the  second,  pleading  that  after  petitioner's  permit  had  been 
revoked,  it  reapplied  for  a  permit  which  was  issued,  renders  the 
question  raised  by  petitioner  moot,  and  no  order  of  peremptory 
mandamus  can  issue  to  require  respondents  to  do  what  they  have 
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already  done.    Matter  of  Morris  v.  Department  of  Health,  234 
App.  Div.  99,  254  N.  Y.  Supp.  90. 

F.  Further  or  supplemental  return. 

In  a  mandamus  proceeding  to  compel  a  membership  corporation 
to  reinstate  the  petitioner,  based  on  his  expulsion  from  member- 
ship in  an  illegal  manner,  the  corporation  should  bp  permitted  to 
serve  a  supplemental  answer  at  the  trial  of  the  alternative  order 
of  mandamus,  setting  up  that  after  the  illegal  expulsion  of  the 
plaintiff  he  was  reinstated  and  then  legally  expelled.  Matter  of 
Fuchs  V.  First  Dodromiler  8.  &  B.  Assn.,  217  App.  Div.  399,  216 
N.  Y.  Supp.  737. 

I.  Defenses. 

The  fact  that  petitioners  in  a  mandamus  proceeding  seeking  to 
require  the  board  of  education  to  adopt  certain  schedules  providing 
increased  salaries,  have  accepted  the  salary  previously  fixed,  does 
not  constitute  a  waiver  of  their  right  to  the  increased  salaries, 
where  the  right  to  the  larger  amount  is  fixed  by  statute  and  not  by 
contract.  Matter  of  Moses  v.  Board  of  Education  of  Syracuse, 
127  Misc.  477,  217  N.  Y.  Supp.  265. 

On  an  application  for  an  order  of  mandamus  to  compel  a  board 
of  education  to  adopt  different  schedules  for  teachers  so  as  to  allow 
female  teachers  the  same  salaries  as  the  male  teachers,  the  peti- 
tioner is  not  guilty  of  laches  where  the  existing  schedule  was 
adopted  June  1,  1926,  to  take  effect  on  September  1st  of  that  year 
and  the  proceeding  was  commenced  November  19.  Matter  of 
Moses  V.  Board  of  Education  of  Syracuse,  127  Misc.  477,  217  N.  Y. 
Supp.  265. 

ARTICLE  Vn. 

TRIAL  OF  ISSUES. 

A  return  to  an  alternative  mandamus  which  contained  a  sepa- 
rate defense  that  questions  of  fact  must  be  referred  to  the  commis- 
sioner of  education  for  a  review  and  decision  therein,  and  that 
such  reference  to  the  commissioner  was  exclusive,  comes  within 
the  contemplation  of  section  1333,  providing  that  an  issue  of  fact 
must  be  tried  by  a  jury  unless  a  jury  trial  is  waived  "or  a  refer- 
ence is  directed  by  consent  of  the  parties ' ' ;  — the  reference  of  the 
issues  here  is  directed  ''by  consent  of  the  attorneys  hereto,"  and 
it  follows  it  was  not  improvidently  directed ;  a  reference  has  been 
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approved  even  when  ordered  over  the  objection  of  the  petitioner. 
{People  ex  rel.  Desiderio  v.  Connolly,  212  App.  Div.  102;  s.c, 
134  Misc.  306.)  Matter  of  Holm  v.  Board  of  Education  of  Roches- 
ter, 141  Misc.  194,  252  N.  Y.  Supp.  389,  affirmed  234  App.  Div.  816, 
253  N.  Y.  Supp.  913,  affirmed  260  N.  Y.  572. 

Where  lands  are  taken  for  public  use  the  owner  has  a  constitu- 
tional right  to  recover  the  value  of  the  land  taken  and  also  the 
consequential  damages  arising  from  the  use  to  which  such  lands 
are  put  by  the  public  authorities.  Payment  may  be  directed  by  an 
order  of  mandamus  {People  ex  rel.  Desiderio  v.  Connolly,  238  N.  Y. 
326),  and  usually  the  damages  to  which  a  party  is  entitled  may  be 
fixed  and  awarded  in  a  mandamus  proceeding  {People  ex  rel.  Gor- 
ing V.  Wappingers  Falls,  151  N.  Y.  386;  McGraw  v.  Gresser,  226 
id.  57).  Petitioners  have  the  election  whether  they  will  ask  for  the 
appointment  of  commissioners  or  demand  that  the  amount  payable 
be  determined  in  this  proceeding  {McGraw  v.  Gresser,  supra),  and 
in  this  case  the  damages  are  to  be  fixed  by  a  jury  in  accordance 
with  Civil  Practice  Act,  §  1333,  which  is  a  constitutional  method 
of  fixing  compensation  for  a  public  appropriation  of  real  property 
(N.  Y.  Const.,  art.  1,  §  7).  Matter  of  Star  Sand  S  Gravel  Corp. 
V.  Marsh,  133  Misc.  388,  232  N.  Y.  Supp.  235. 

The  trial  of  an  issue  of  fact  in  a  mandamus  proceeding  does  not 
necessarily  involve  the  framing  of  questions  (Civil  Practice  Act, 
§  1332).  Metropolitan  Life  Ins.  Co.  v.  Gillman  <&  Sons,  137  Misc. 
18,  242  N.  Y.  Supp.  118. 

Where  the  petitioner,  subsequent  to  the  issuance  of  an  alterna- 
tive order  of  mandamus,  was  successful  upon  a  jury  trial  of  the 
issues  of  fact,  the  verdict  in  petitioner's  favor  upon  the  issue  as  to 
his  removal  from  office  by  the  respondent  for  political  reasons  is 
binding  upon  the  court  in  his  application  for  a  peremptory  final 
order  directing  reinstatement.  The  trial  justice  denied  a  motion 
to  set  aside  the  verdict,  and  if  error  of  law  or  fact  exists  in  the 
proceedings  resulting  in  the  verdict  such  must  be  corrected  upon  a 
proper  appeal  from  the  final  order.  Matter  of  Carroll  v.  Murray, 
131  Misc.  577,  226  N.  Y.  Supp.  663,  affirmed  222  App.  Div.  832, 
226  N.  Y.  Supp.  667. 

The  facts  upon  which  the  controversy  turns  as  alleged  in  the 
petition  took  place  in  a  county  in  the  Third  Judicial  District  and 
under  the  provisions  of  Civil  Practice  Act,  §§  1317  and  1334,  the 
application  must  be  made  in  that  district.  Matter  of  Buffalo  Dump 
T.  0.  Association  v.  Condon,  232  App.  Div.  273,  249  N.  Y.  Supp.  602. 

Under  the  provisions  of  sections  1317  and  1334  of  the  Civil  Prac- 
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tice  Act  the  court  at  Trial  Term,  without  power  to  grant  a  final 
mandamus  order  and  after  trial  of  the  issues  must  make  a  decision 
to  be  returned  to  Special  Term,  where  the  final  order  must  be. 
Matter  of  Bandanza,  132  Misc.  817,  230  N.  Y.  Supp.  460. 

ARTICLE  VIII. 
FINAL  PEREMPTORY  ORDER. 

C.  Contents  of  order. 

A  mandamus  order  should  specify  with  precision  the  acts  to  be 
done.  A  general  direction  to  comply  with  a  certain  statute  with- 
out pointing  out  specifically  what  is  to  be  done  is  insufficient.  Such 
a  direction  is  no  more  effective  than  the  statute  itself.  Matter  of 
Ottinger  v.  VoorMs,  213  App.  Div.  561,  210  N.  Y.  Supp.  193,  affirmed 
241  N.  Y.  49. 

G.  Damages. 

Where  it  appears  in  a  mandamus  proceeding  that  a  city  employee 
was  wrongfully  discharged  and  there  is  a  direction  of  his  rein- 
statement, he  is  entitled  to  the  payment  of  salary  from  the  time  of 
his  improper  discharge  to  the  time  of  his  reinstatement,  notwith- 
standing the  fact  that  by  a  regularly  adopted  ordinance  of  the 
municipality  the  position  was  abolished  some  time  prior  to  the 
final  order  of  reinstatement.  The  position,  though  abolished, 
exists  for  the  purpose  of  permitting  respondent's  reinstatement, 
and  that  accomplished  and  his  back  salary  paid,  his  service  therein 
will  terminate,  although  he  will  then  have  the  rights  given  him  by 
section  22  of  the  Civil  Service  Law  as  to  a  vacancy  in  any  other 
position.  Matter  of  White  v.  Harrell,  239  App.  Div.  604,  269  N.  Y. 
Supp.  702. 

I.  Jxiry. 

After  the  commencement  of  a  trial  by  jury  on  the  return  of  an 
alternative  writ  of  mandamus,  the  court  may  of  its  own  motion 
order  a  compulsory  reference  where  a  long  account  is  involved. 
People  ex  rel.  Desiderio  v.  Connolly,  212  App.  Div.  102,  209  N.  Y. 
Supp.  846. 

ARTICLE  IX. 

APPEALS. 

An  appeal  must  be  taken  from  a  peremptory  mandamus  order 
as  from  the  final  order  in  a  special  proceeding.    Matter  of  Eiss  v. 
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Summers,  205  App.  Div.  691, 199  N,  Y.  Supp.  544,  appeal  dismissed 
236  N.  Y.  638. 

For  a  discussion  of  the  time  AvitMn  which  action  on  appeal 
should  be  taken  from  peremptory  mandamus,  see  Matter  of  BeX' 
ford  V.  Miller,  143  Misc.  303,  256  N.  Y.  Supp.  449. 

An  appeal  from  an  order  unanimously  affirming  an  order  of  the 
Special  Term  denying  a  motion  for  a  peremptory  order  of  man- 
damus, if  it  does  not  appear  that  the  order  was  denied  upon  the 
law,  will  be  dismissed  by  the  Court  of  Appeals.  People  ex  rel. 
Bosevale  Realty  Co.  v.  Kleinert,  236  N.  Y.  605. 

The  Court  of  Appeals  has  no  power  to  review  an  order  of  the 
Appellate  Division  affirming  an  order  of  Special  Term,  which 
denied  a  motion  for  an  order  of  mandamus,  where  the  undisputed 
facts  do  not  exclude  the  exercise  of  some  discretion,  and  neither 
the  order  of  the  Special  Term  nor  that  of  the  Appellate  Division 
shows  on  its  face  that  the  denial  of  the  relief  prayed  for  was  based 
upon  lack  of  power  rather  than  the  exercise  of  discretion.  People 
ex  rel.  Peaks  v.  Voorhis,  243  N.  Y.  420. 
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ARTICLE  I. 
Annulment. 

A.  General  grounds  for  annulment. 

3.  Domestic  Eelationa  Law,  §  6.     Void  marriages. 

4.  Domestic  Eelations  Law,  §  7.     "Voidable  marriages. 

5.  Jurisdiction  to  annul  marriage. 

6.  Distinction  between  void  and  voidable  marriages. 

B.  Party  under  age  of  consent. 

C.  Former  husband  or  wife  living. 

2.  In  general. 

3.  Albsence  of  more  than  five  years. 

4.  Attack  on  prior  divorce. 

6.  More  than  two  marriages  involved. 

7.  Dissolution  of  former  marriage  after  second  marriage. 

8.  Parties. 

D.  Idiocy  or  lunacy. 

2.  CHvil  Practice  Act,  §  1137.     Action  to  annul  marriage  where  party  was 
a  lunatic. 

E.  Force,  duress,  or  fraud. 

2.  Force  or  duress. 

3.  Fraud,  in  general. 

5.  Previous  chastity. 

6.  Bepresentations  as  to  former  marriage, 
8.  Physical  condition  of  defendant. 

F.  Physical  Incapacity. 

H.  Legitimacy  of  children. 
I.   Custody  and  maintenance  of  children. 

K.  Civil  Practice  Act,   §   1164a.     Conditions   attached  to  maintenance  of   action  to 
annul  a  marriage. 

ARTICLE  I-A. 
Dissolution  on  ground  of  absence. 

A.  Domestic  Eelations  Law,  §  7a.     Dissolution  of  marriage  on  ground  of  absence. 
A  A.  Constitutionality  of  statute. 

B.  Nature  of  proceedings. 

BB.  Appearance  of  absent  spouse. 

C.  Contents  of  petition. 

D.  Contents  of  notice. 

E.  Form  of  notice. 

F.  Effect  of  order. 

ARTICLE  IL 
Divorce. 

A.  Power  to  grant  divorces. 

B.  Complaint. 
0.  Defenses. 

6.  Connivance  or  collusion. 

7.  Condonation. 

9.  Plaintiff  guilty  of  adultery. 
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E.  Jury  trial. 

F.  Bights  of  co-respondent. 

G.  Legitimacy  of  children. 

ARTICLE  IIL 
Separation. 

B.  Cruel  and  inhuman  treatment. 

D.  Abandonment  or  non-support. 

E.  Residence  of  plaintiff  within  state. 
G.  Defenses. 

H.  Trial  by  jury. 

ARTICLE  IV. 
Residence  of  wife  in  divorce  or  separation. 

ARTICLE  V. 
Process  and  service  thereof. 

ARTICLE  VI. 
Counterclaims. 

ARTICLE  VII. 
Evidence. 

A.  Proof  of  marriage. 

B.  Testimony  of  husband  and  wife. 

C.  Evidence  of  adultery. 

D.  Sufficiency  of  evidence  of  adultery. 

ARTICLE  Vm. 
Temporary  alimony  and  counsel  fees. 

B.  Nature  of  alimony. 

E.  Separation. 
r.  Ajinuhnent. 

G.  Pending  appeal. 

H.  Effect  of  separation  agreement. 

I.    Discretion  of  court. 

J.  Anticipated  success  of  wife  to  be  shown. 

O.  Increase  or  decrease  in  amount. 

P.  Allowance  of  counsel  fees. 

Q.  Procedure. 

ARTICLE  IX. 

Reference  on  issues. 

B.  Civil    Practice    Act,    §    1174.     When   judgment    in    matrimonial    action    must    be 

rendered  by  court. 
DD.  Civil  Practice  Act,  §  469.    General  powers  of  a  referee. 
EE.  Undefended  actions. 

F.  Nature  of  reference. 
H.  Eeport  of  referee. 
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ARTICLE  X. 

Judgments  in  matrimonial  actions. 

A.  Judgment  by  default. 

B.  Interlocutory  judgment. 

C.  rinal  judgment. 

ARTICLE  XI. 

Permanent  alimony  and  custody  of  children. 

B.  Civil  Practice  Act,  §  1159.     Modification    of    judgment    or    order    in    action    for 
divorce  brought  by  wife. 

D.  Civil  Practice  Act,  §  1170.     Custody  and  maintenance  of  children  and  support  of 

plaintifE  in  action  for  divorce  or  separation. 

5.  Remarriage  of  wife. 
B.  Permanent  alimony. 

1.  In  general. 

3.  Judgment  on  substituted  service. 

4.  Amount. 

6.  Action  for  support  and  maintenance. 

7.  Effect  of  separation  agreement. 

F.  Custody  of  children. 

1.  In  general. 

5.  Action  dismissed. 

G.  Modification  of  provisions. 

1.  In  general. 

3.  Application  by  husband. 

4.  Change  in  conditions. 

5.  Eemarriage  of  wife. 

ARTICLE  XII. 

Effect  of  judgment. 

A.  Divorce. 

2.  Civil  Practcie  Act,  §  1158.    Property  rights  in  action  for  divorce  by  husband. 

3.  Civil  Practice  Act,  §  1160.    Insurance  upon  dissolution  of  marriage. 
5.  Property  rights. 

B.  Annulment. 

D.  Collateral  attack  on  decree. 

E.  Vacating  of  judgment. 

F.  Eevocation  of  separation  by  consent. 

ARTICLE  XIII. 

Enforcement  of  alimony. 

A.  In  general. 

B.  Security  and  sequestration. 

1-a.  Civil  Practice  Act,  §  1171a.  Sequestration  of  defendant's  property  in 
action  for  divorce  or  separation  where  defendant  cannot  be  personally 
served  and  there  is  property  within  the  state. 

2.  Security. 

3.  Property  subject  to  sequestration. 
4'.  Eeceiver. 

6.  Property  of  non-resident. 

29 
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C.  Contempt. 

1-a.  Civil  Practice  Act,  §  1172-a.  Provisions  respecting  persons  financially 
unable  to  comply  vpith  orders  or  judgments  directing  the  payment  of 
alimony. 

1-b.  Civil  Practice  Act,  §  1172-b.  Alimony  payments  suspended  during  hus- 
band's confinement  in  prison. 

2.  Contempt  proceedings  in  general. 

4.  Pailure  to  furnish  undertaking. 

5.  Security  and  sequestration  ineffective. 

7.  Excuses  for  failure  to  pay. 

8.  Inability  of  husband  to  pay. 
10.  Termination  of  suit. 

12.  Service  of  order  or  judgment  on  husband. 

14.  Order  to  show  cause. 

15.  Service  of  order  to  show  cause. 

16.  Order  adjudging  contempt. 
18.  Imprisonment. 

E.  Foreign  decrees. 

P.  Stay  of  husband's  proceedings. 

ARTICLE  XIV. 
Remarriage. 

ARTICLE  XV. 

Costs. 
B.  Allowance  of  costs. 

ARTICLE  XVI. 
Appeals. 

ARTICLE  XVII. 
Miscellaneous  matters  of  practice. 

B.  Discontinuing. 

C.  Death  of  party. 

ARTICLE  XVIII. 
Foreign  divorces. 

A.  Foreign  decree  based  on  substituted  service. 

B.  Alimony  and  costs. 

0.  Voluntary  appearance  in  foreign  jurisdiction. 

D.  Who  can  attack  illegal  foreign  divorce. 

E.  Effect  of  remarriage  in  reliance  on  foreign  divorce. 

F.  Restraining  divorce  suit  in  foreign  state. 
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ARTICLE  I. 

ANNULMENT. 

A.  General  grounds  for  annulment. 

3.  Domestic  Relations  Law,  §  6.    Void  marriages. 

A  marriage  is  absolutely  void  if  contracted  by  a  person  whose  husband  or  wife  by 
a  former  marriage  is  living,  unless  either : 

1.  Such  former  marriage  has  been  annulled  or  has  been  dissolved  for  a  cause  other 
than  adultery  of  such  person;  provided,  that  if  such  former  marriage  has  been 
dissolved  for  the  cause  of  the  adultery  of  such  person,  he  or  she  may  marry  again 
in  the  cases  provided  for  in  section  eight  of  this  chapter  and  such  subsequent  marriage 
shall  be  valid; 

2.  Such  former  husband  or  wife  has  been  finally  sentenced  to  imprisonment  for  life; 

3.  Such  former  marriage  has  been  dissolved  pursuant  to  section  seven-a  of  this 
chapter.     (Amended  by  Chapter  279,  Laws  of  1922.) 

4.  Domestic  Relations  Law,  §  7.    Voidable  marriages. 

A  marriage  is  void  from  the  time  its  nullity  is  declared  by  a  court  of  competent 
jurisdiction  if  either  party  thereto : 

1.  Is  under  the  age  of  legal  consent,  which  is  eighteen  years,  provided  that  such 
non-age  shall  not  of  itself  constitute  an  absolute  right  to  the  annulment  of  such  mar- 
riage, but  such  annulment  shall  be  in  the  discretion  of  the  court  which  shall  take 
into  consideration  all  the  facts  and  circumstances  surrounding  such  marriage; 

2.  Is  incapable  of  consenting  to  a  marriage  for  want  of  understanding; 

3.  Is  incapable  of  entering  into  the  marriage  state  from  physical  cause; 

4.  Consent  to  such  marriage  by  reason  of  force,  duress  or  fraud. 

5.  Has  been  incurably  insane  for  a  period  of  five  years  or  more;  provided,  however, 
that  if  the  marriage  be  annulled  on  the  ground  of  the  insanity  of  the  wife,  the  court, 
before  rendering  judgment,  must  exact  security,  to  be  aproved  by  a  judge  of  the 
court,  for  her  suitable  care  and  maintenance  during  life  and  shall  order  the  filing 
and  recording  of  the  instrument  creating  such  security  in  the  of5ee  of  the  clerk  of 
the  county  in  which  the  action  is  brought  and  the  filing  of  a  certified  copy  thereof  with 
the  department  of  mental  hygiene  at  its  Albany  office.  Provided,  further,  that  judg- 
ment annulling  a  marriage  on  such  ground  shall  not  be  rendered  until  in  addition  to 
any  other  proofs  in  the  case  a  thorough  examination  of  the  alleged  insane  party  shall 
have  been  made  by  three  physicians  who  are  recognized  authorities  on  mental  disease,  to 
be  appointed  by  the  court,  all  of  whom  shall  have  agreed  that  such  party  is  incurably 
insane  and  so  reported  to  the  court.  When  the  person  alleged  to  be  incurably  insane 
ia  confined  in  a  state  hospital  for  the  insane,  one,  and  one  only,  of  the  physicians  so 
appointed  shall  be  a  member  of  the  resident  medical  staff  of  such  hospital  designated 
by  the  superintendent  thereof.  If  the  alleged  incurably  insane  person  is  not  con- 
fined in  a  state  hospital  for  the  insane,  one  of  the  examining  physicians  named  in 
pursuance  of  this  section  shall  be  the  superintendent  of  a  state  hospital  for  the 
insane.  (Added  by  Chapter  589,  Laws  of  1928,  and  amended  by  Chapter  537,  Laws 
of  1929.) 

Actions  to  annul  a  void  or  voidable  marriage  may  be  brought  only  as  provided  in 
the  eivU  practice  act  and  rules  of  civU  practice.  (Amended  by  Chapters  279  and  313, 
Laws  of  1922;  Chapter  165,  Laws  of  1924.) 

5.  Jurisdiction  to  annul  marriage. 

The  power  of  the  court  to  declare  a  marriage  void  is  controlled 
by  the  statute,  and  in  the  absence  of  some  statutory  authority,  no 
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such  power  exists.    Berlinski  v.  Berlinski,  204  App.  Div.  480,  198 
N.  Y.  Supp.  402,  appeal  dismissed  237  N.  Y.  531. 

An  action  for  the  annulment  of  a  marriage  is  in  personam. 
Berlinski  v.  Berlinski,  204  App.  Div.  480,  198  N.  Y.  Supp.  402, 
appeal  dismissed  237  N.  Y.  531. 

6.  Distinction  between  void  and  voidable  marriages. 

Marriage  in  this  state  is  a  civil  contract  depending  upon  the  con- 
sent of  the  parties  who  enter  into  the  relation.  Any  alleged 
contract  may  be  void  or  voidable.  A  void  contract  is  no  contract 
whatever.  At  no  time  and  under  no  circumstances  has  it  any 
effect.  It  does  not  change  the  legal  status  of  the  parties.  It  is 
nullity.  It  may  be  attacked  directly  or  collaterally.  A  marriage 
contract  may  be  void  in  this  sense.  A  bigamous  marriage  is  an 
illustration.  Its  invalidity  may  be  asserted  by  anyone  if  the  ques- 
tion becomes  material,  and  the  parties  to  it  may  act  as  if  it  had 
never  been.  A  voidable  contract,  on  the  other  hand,  is  valid  unless 
it  be  attacked  by  the  party  seeking  to  avoid  it.  Until  disaflfirmed 
it  is  binding.  Any  defect  in  it  may  be  cured  by  the  ratifications  of 
the  innocent  party.  If  induced  by  fraud  or  duress  it  may  still  be 
enforced  at  the  election  of  him  who  was  deceived  or  compelled. 
There  is  this  distinction,  however,  between  a  voidable  contract  of 
marriage  and  a  voidable  contract  of  another  character.  The  latter 
may  be  ended  by  a  mere  act  of  disaffirmance.  Because  of  the  pecu- 
liar incidents  of  the  marriage  relation,  the  interests  of  the  public 
and  the  interests  of  children,  simple  disaffirmance  of  a  marriage 
by  the  injured  party  is  not  enough.  It  must  be  followed  by  a 
decree  of  the  court  ratifying  the  act.  Much  the  same  distinction 
exists  in  case  of  the  material  breach  of  a  contract.  Ordinarily  the 
injured  party  may  rescind  without  more.  Not  so  as  to  marriage. 
A  decree  of  divorce  is  required.  Matter  of  Moncrief,  235  N.  Y.  390. 

B.  Party  under  age  of  consent. 

Since  the  amendment  in  1922  of  section  7  of  the  Domestic  Rela- 
tions Law,  something  more  than  the  fact  of  non-age  is  required  for 
an  action  of  annulment.  Todaro  v.  Todaro,  120  Misc.  807,  200 
N.  Y.  Supp.  567. 

The  amendment  to  subdivision  1  of  section  7,  made  by  Chapter 
313  of  the  Laws  of  1922,  places  the  whole  matter  of  annulment  of 
marriages  in  case  of  non-age  within  the  sound  discretion  of  the 
court.    Kellogg  v.  Kellogg,  122  Misc.  734,  203  N.  Y.  Supp.  757. 

Under  the  amendment  to  subdivision  1  of  section  7  of  the  Domes- 
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tice  Relations  Law  made  in  1922  an  annulment  does  not  follow  as 
a  matter  of  course  upon  proof  that  the  plaintiff  was  under  eighteen 
years  of  age.  This  amendment  was  passed  to  put  an  end  to  the 
privilege  which  for  years  had  been  accorded  to  young  people  of 
consummating  a  trial  marriage,  and  then  repudiating  their  act 
without  penalty,  if  perchance  the  experiment  did  not  suit  their 
passing  whim  or  fancy.  The  mere  desire  of  the  party  is  no  longer 
controlling.  Lasarcsyk  v.  Lasarcsyk,  122  Misc.  536,  203  N.  Y. 
Supp.  291. 

The  amendment  in  1922  of  section  7  of  the  Domestic  Relations 
Law  indicates  the  intention  of  the  legislature  to  abolish  the  license 
afforded  by  the  prior  state  of  the  law  to  permit  persons  under 
eighteen  years  of  age  to  make  trial  marriages  which  they  could 
repudiate  without  penalty.  It  recognizes  that  a  marriage  may  be 
validly  contracted  by  a  person  under  that  age  that  public  policy 
dictates  should  not  be  annulled  at  the  mere  desire  of  the  parties. 
The  discretion  of  the  court  should  be  moved  by  consideration  of 
whether  an  advantage  has  been  taken  of  the  inexperience  of  the 
plaintiff  to  entrap  her  into  a  relation  that  she  would  not  have 
assumed  if  endowed  with  more  mature  judgment  or  whether  the 
legal  status  of  a  wife  was  entered  into  without  serious  intention  of 
assuming  its  responsibilities.  Todaro  v.  Todaro,  120  Misc.  807, 
200  N.  Y.  Supp.  567. 

No  hard  and  fast  rule  has  been  laid  down  by  which  it  can  be 
determined  just  when  the  discretion  of  the  court  should  be  exer- 
cised in  favor  of  an  annulment  and  when  it  should  not.  The  result 
must  be  governed  by  the  facts  surrounding  each  case.  It  might 
well  be  said  that  in  an  action  brought  by  one  under  the  age  of  legal 
consent  to  have  a  marriage  declared  a  nullity,  evidence  which 
would  satisfy  the  court  that  there  was  a  just  ground  for  a  divorce 
or  separation  would  warrant  the  court  in  exercising  its  discretion 
and  annulling  the  marriage.  LasarcsyTt  v.  Lasarcsyk,  122  Misc. 
536,  203  N.  Y.  Supp.  291. 

Where  a  marriage  has  not  been  followed  by  a  cohabitation, 
and  the  interests  of  children,  or  possible  children,  are,  therefore, 
not  involved,  the  determining  factor  should  be  whether  or  not, 
under  all  of  the  circumstances  of  the  case,  it  is  probable  that  a 
successful  marriage  and  true  family  relation  will  result  from  the 
union  of  the  two  persons,  and  consideration  should  be  given  to 
the  immaturity  and  lack  of  education  in  the  essentials  of  the  family 
relation,  and  the  ability  of  the  husband  unassisted  to  support  a 
home.    Foley  v.  Foley,  122  Misc.  663,  203  N.  Y.  Supp.  674. 
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Where  a  marriage  is  followed  by  cohabitation  it  has  been  said 
that  the  interests  of  children,  or  possible  children,  are  to  be  con- 
sidered, and  that  such  marriage  should  not  be  annulled  unless 
there  are  other  circumstances  which  would  entitle  relief,  such 
as  would  permit  a  divorce  or  a  separation  as  illustrations.  Foley 
V.  Foley,  122  Misc.  663,  203  N.  Y.  Supp.  674. 

A  girl  of  the  age  of  fifteen  years  will  not  be  denied  her  right 
to  an  annulment  of  a  marriage  merely  because  she  stated  in  her 
application  for  a  license  that  she  was  over  18  years  of  age. 
Kellogg  v.  Kellogg,  122  Misc.  734,  203  N.  Y.  Supp.  757. 

A  marriage  between  a  girl  of  15  and  a  boy  of  17  years  of  age 
will  be  annulled,  where  it  appears  that  the  parties  were  married 
without  knowledge  or  consent  of  their  parents,  that  they  are  of 
different  religions,  have  little  education  and  the  boy  has  no  finan- 
cial ability.    Foley  v.  Foley,  122  Misc.  663,  203  N.  Y.  Supp.  674, 

Where  the  report  of  the  referee  recommends  the  annulment 
of  a  marriage  on  the  ground  that  at  the  time  it  was  contracted 
the  plaintiff  was  under  eighteen  years  of  age,  that  the  parties 
had  not  cohabited  since  plaintiff  arrived  at  that  age,  but  the  record 
discloses  no  facts  that  would  lead  to  the  conclusion  that  the  parties 
could  not  live  as  husband  and  wife  if  each  would  recognize  their 
parental  duty  to  properly  care  for  and  maintain  their  child,  who 
is  less  than  a  year  old,  a  motion  to  confirm  the  report  of  the  referee 
will  be  denied  as  matter  of  discretion  under  section  7(1)  of  the 
Domestic  Relations  Law,  as  amended  in  1922.  LasarcsyJc  v. 
Lazarcsyk,  121  Misc.  723,  203  N.  Y.  Supp.  291,  appeal  dismissed 
203  N.  Y.  Supp.  292. 

By  virtue  of  the  amendment  to  subdivision  1  of  section  7  of  the 
Domestic  Relations  Law  by  the  Laws  of  1922,  Chapter  313,  the  dis- 
solution of  a  marriage  where  one  of  the  parties  was  under  eighteen 
years  of  age  does  not  follow  as  a  matter  of  course,  but  rests  in 
the  discretion  of  the  court  which  will  refuse  to  annul  a  marriage 
unless  the  incidents  and  events  leading  to  the  ceremony  are  such 
as  to  warrant  such  action.  A  plaintiff  who  sought  the  cover  of 
marriage  purely  as  a  device  of  legitimization  will  be  left  to  her 
bad  bargain.    Smith  v.  Smith,  129  Misc.  503,  221  N.  Y.  Supp.  672. 

C.  Former  husband  or  wife  living. 

2.  In  general. 

An  action  to  annul  a  marriage  on  the  ground  of  a  former  mar- 
riage of  one  of  the  parties  thereto,  may  be  maintained  by  any 
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one  of  the  three  persons  concerned.    Nani  v.  Nani,  120  Misc.  249, 
198  N.  Y.  Supp.  207. 

If  the  facts  warrant,  a  common  law  wife  may  maintain  an  action 
to  annul  the  subsequent  ceremonial  marriage  of  her  husband. 
Procita  v.  Procita,  190  N.  Y.  Supp.  21. 

An  action  to  annul  a  marriage  on  the  ground  that  the  defendant 
had  a  husband  living  at  the  time  of  the  marriage  of  the  parties 
is  equitable  in  character  and  the  court  has  a  right  to  withhold 
relief  unless  the  plaintiff  comes  into  court  with  clean  hands.  Bam- 
berger V.  Bamberger,  128  Misc.  1,  217  N.  Y.  Supp.  675. 

A  marriage  will  not  be  annulled  in  an  action  by  a  husband, 
which  is  brought  on  the  ground  that  the  wife,  at  the  time  of  the 
marriage,  was  the  wife  of  another  man  who  is  still  living,  where 
it  appears  that  the  former  marriage  is  alleged  to  be  a  common 
law  marriage;  that  the  evidence  shows  that  though  the  wife  and 
her  alleged  common  law  husband  lived  together  as  man  and  wife 
and  represented  themselves  to  be  such,  there  was  never  any  agree- 
ment between  the  wife  and  the  alleged  common  law  husband  to 
become  husband  and  wife,  but  their  relations  were  meretricious 
from  the  beginning ;  and  that  the  character  of  the  relations  between 
the  wife  and  the  alleged  common  law  husband  were  known  to  the 
husband  seeking  to  annul  the  ceremonial  marriage  at  the  time  of 
his  marriage.  Graham  v.  Graham,  211  App.  Div.  580,  207  N.  Y. 
Supp.  195. 

A  wife  by  a  cormnon  law  marriage  may  maintain  an  action  for 
the  annulment  of  a  civil  marriage  between  her  husband  and  an- 
other woman.  Although  the  second  marriage  is  void,  the  wife 
in  the  common  law  marriage  may  maintain  the  action  to  establish 
her  marriage  and  the  illegality  of  the  second  marriage.  Nani  v. 
Nani,  120  Misc.  249,  198  N.  Y.  Supp.  207. 

The  amendment  to  subdivision  131  of  section  6  of  the  Domestic 
Eelations  Law  made  by  Chapter  279  of  the  Laws  of  1922  is  not 
retroactive  and  marriages  contracted  prior  to  its  enactment  where 
one  of  the  parties  had  a  husband  or  wife  living  are  controlled  by 
section  6  as  it  then  existed,  and  are  voidable  merely,  and  are  valid 
for  all  purposes  until  declared  void.  Atkinson  v.  Atkinson,  207 
App.  Div.  660,  203  N.  Y.  Supp.  372. 

Chapter  279  of  the  Laws  of  1922,  amending  subdivision  3  of 
section  6  of  the  Domestic  Eelations  Law  does  not  render  void 
a  marriage  which  theretofore  had  been  merely  voidable.  If  the 
amendments  were  so  construed  it  would  be  unconstitutional  as 
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impairing  the  obligation  of  a  contract.    Atkinson  v.  Atkinson,  121 
Misc.  659,  203  N.  Y.  Supp.  372,  affirmed  207  App.  Div.  660. 

3.  Absence  of  more  than  five  years. 

Plaintiff,  who  married  defendant  five  years  after  he  had  received 
what  he  believed  to  be  reliable  information  that  his  first  wife 
had  been  killed  in  a  "pogrom"  in  Eussia  during  the  World  War 
at  a  time  when  he  was  confined  in  a  German  prison  camp,  is 
entitled  in  an  action  brought  under  section  1134  of  the  Civil  Prac- 
tice Act,  to  the  annulment  of  his  marriage  to  said  defendant, 
where  it  appears  that  the  parties  herein  entered  into  their  mar- 
riage in  good  faith  and  are  merely  the  victims  of  the  chaotic  social, 
economic  and  political  conditions  which  existed  in  Russia  during 
and  subsequent  to  the  war,  and  the  evidence  shows  that  plaintiff 
made  every  effort  possible,  under  the  circumstances,  to  locate  his 
first  wife.  The  decree  of  annulment  should  provide  that  the  issue 
of  the  second  marriage  be  declared  the  legitimate  child  of  the 
parties  herein  and  that  the  custody  of  said  child  be  awarded  to 
the  defendant ;  and  the  plaintiff  must  provide  for  its  support,  main- 
tenance and  education.  Hayden  v.  Hayden,  127  Misc.  162,  215 
N.  Y.  Supp.  326. 

Domestic  Relations  Law,  sec.  6,  subd.  3,  as  amended  by  the  Laws 
of  1922,  Chapter  279,  effective  March  25,  1922,  is  not  retro- 
active and  marriages  contracted  prior  to  its  enactment  where  one 
of  the  parties  had  a  husband  or  wife  living  are  controlled  by  the 
said  section  and  subdivision  as  then  existing.  Marriage  contracted 
while  either  party  thereto  had  a  living  husband  or  wife  would  be 
absolutely  void  unless  the  prior  marriage  had  been  first  dissolved 
pursuant  to  section  7-a.  Matter  of  Sanders,  131  Misc.  266,  227 
•N.  Y.  Supp.  543. 

4.  Attack  on  prior  divorce. 

Where  the  husband  goes  to  Nevada  and  procures  a  divorce  which 
is  not  recognized  by  the  laws  of  this  state  and  thereafter  remar- 
ries, and  the  second  wife  is  entitled  to  raise  the  question  of  the 
validity  of  the  foreign  decree  and  to  procure  judgment  annulling 
the  second  marriage.  Knill  v.  Knill,  119  Misc.  186,  195  N.  Y. 
Supp.  398. 

In  an  action  for  the  annulment  of  a  marriage  on  the  ground 
that  at  the  time  the  parties  were  married  the  defendant  had  a 
wife  living  in  Russia,  a  rabbinical  divorce  granted  to  the  defendant 
by  a  rabbi  living  in  Brooklyn  in  accordance  Avith  the  laws  of  Russia, 
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and  finally  consummated  in  Eussia  and  recognized  there  as  valid, 
is  not  a  defense  to  the  action,  since  the  divorce  so  granted  is  not 
valid  under  our  laws.  Chertok  v.  Chertok,  208  App.  Div.  161, 
203  N.  Y.  Supp.  163. 

6.  More  than  two  marriages  involved. 

A  former  marriage  of  a  defendant  wife  will  be  sustained  as 
valid  where  she  cohabited  with  her  former  husband  for  three  years 
after  his  first  wife  had  secured  a  divorce  against  him,  although 
they  were  married  before  such  divorce  was  granted;  and  the  sub- 
sequent marriage  of  such  wife  will  be  annulled  on  the  suit  of  her 
second  husband.    Blair  v.  Blair,  129  Misc.  159,  220  N.  Y.  Supp.  372. 

7.  Dissolution  of  former  marriage  after  second  marriage. 

Where  in  an  action  to  annul  a  marriage  on  the  ground  that  at 
the  time  it  was  entered  into  the  defendant  was  married  to  another 
man,  it  appears  that  plaintiff  had  lived  with  and  acknowledged 
the  defendant  as  his  wife  for  fourteen  years  after  the  death  of 
her  first  husband,  it  will  not  be  held  that  plaintiff  was  never  in 
fact  defendant 's  husband  because  they  entered  into  their  relation- 
ship under  an  express  contract  which  was  void  and  because  they 
have  not  since  the  death  of  the  first  husband  consented  to  live 
together  under  any  other  arrangement.  Applegate  v.  Applegate, 
118  Misc.  359,  193  N.  Y.  Supp.  494. 

Where  on  account  of  the  former  marriage  of  the  wife  her  second 
inarriage  is  illegal  and  the  first  husband  secures  a  valid  divorce 
and  thereafter  for  22  years  the  parties  live  together  as  husband 
and  wife,  the  circumstances  establish  a  common  law  marriage 
which  will  not  be  annulled  by  the  courts  on  account  of  the  former 
marriage.  Sorenson  v.  Sorenson,  122  Misc.  196,  202  N.  Y.  Supp. 
620,  affirmed  219  App.  Div.  344,  220  N.  Y.  Supp.  242. 

The  action  will  fail  where  it  appears  that  a  legal  divorce  was 
granted  dissolving  the  former  marriage  of  the  defendant,  and 
that  the  plaintiff,  notwithstanding  knowledge  of  the  former  mar- 
riage and  dissolution  thereof,  continued  for  many  years  thereafter 
to  cohabit  with  the  defendant.  Sorenson  v.  Sorenson,  219  App.  Div. 
344,  220  N.  Y.  Supp.  242. 

The  plaintiff  is  not  entitled  to  have  his  marriage  to  the  defendant 
annulled  on  the  ground  that  at  the  time  of  the  marriage  she  had 
a  husband  living,  where  it  appears  that  defendant  procured  an 
interlocutory  judgment  of  divorce  from  her  first  husband  a  few 
days  before  her  marriage  to  the  plaintiff,  that  the  plaintiff  knew 
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about  defendant's  prior  marriage  and  about  the  divorce,  that  the 
interlocutory  judgment  became  final  by  force  of  its  own  terms 
three  months  after  its  entry ;  and  that,  while  the  marriage  between 
the  parties  was  void  when  made,  the  evidence  shows  that  after 
the  impediment  was  removed,  that  is,  after  the  interlocutory  judg- 
ment became  final,  the  plaintiff  and  defendant  lived  together  for 
several  years  as  husband  and  wife,  and,  therefore,  it  will  be  consid- 
ered that  they  were  united  by  common  law  marriage.  Bamberger 
V.  Bamberger,  128  Misc.  1,  217  N.  Y.  Supp.  675. 

The  ceremonial  marriage  between  the  plaintiff  and  the  defendant 
which  was  entered  into  before  the  defendant's  divorce  from  her 
former  husband  became  final,  was  validated  as  a  common  law 
marriage,  where  it  appears  that  the  plaintiff  had  knowledge  of 
the  divorce  proceedings;  that  the  parties  were  advised  after  the 
decree  became  final,  to  go  through  another  ceremony,  and  that 
they  did  not  do  so  but  continued  to  live  together  at  different  places 
as  man  and  wife  for  a  period  of  about  eight  years.  Accordingly, 
in  an  action  by  the  husband  for  annulment  on  the  ground  that  the 
defendant  had  a  former  husband  living  at  the  time  of  the  mar- 
riage, and  that  the  former  marriage  had  not  been  annulled  or 
dissolved,  a  motion  made  by  the  defendant  to  amend  her  answer, 
so  as  to  allege  as  a  defense  a  common  law  marriage  between  the 
parties  was  properly  granted.  Leeds  v.  Joyce,  202  App.  Div.  696, 
195  N.  Y.  Supp.  468,  appeal  dismissed  234  N.  Y.  604,  affirmed  235 
N.  Y.  620. 

Where,  after  the  entry  of  an  interlocutory  judgment  annulling 
a  marriage  on  the  ground  that  the  defendant  wife  had,  at  the 
time  of  her  marriage  to  the  plaintiff,  a  husband  living,  the  defend- 
ant secures  an  annulment  of  her  previous  marriage  on  the  ground 
that  her  prior  husband  had  a  wife  living  at  the  time  of  such 
marriage,  the  wife 's  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  should  be  granted.  Atkinson  v.  Atkinson, 
217  App.  Div.  96,  216  N.  Y.  Supp.  395. 

8.  Parties. 

If  the  petitioner's  second  marriage  is  voidable,  it  is  a  nullity 
only  from  the  time  it  is  so  declared  by  a  court  of  competent  juris- 
diction and  cannot  be  attacked  collaterally  by  one  who  is  a  son. 
Such  a  proceeding  could  only  have  been  brought  by  the  first 
husband,  the  petitioner,  or  the  deceased  second  husband  under 
the  provisions  of  Civil  Practice  Act,  section  1134.  Matter  of  Avras, 
142  Misc.  358,  254  N.  Y.  Supp.  611. 
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D.  Idiocy  or  lunacy. 

2.  Civil  Practice  Act,  §  1137.    Action  to  annul  marriage  where  party  was 
a  lunatic. 

An  action  to  annul  a  marriage  on  the  ground  that  one  of  the  parties  thereto  was 
a  lunatic  may  be  maintained  at  any  time  during  the  continuance  of  the  lunacy,  or, 
after  the  death  of  the  lunatic  in  that  condition,  and  during  the  life  of  the  other 
party  to  the  marriage,  by  any  relative  of  the  lunatic  who  has  an  interest  to  avoid 
the  marriage.  Such  an  action  may  also  be  maintained  by  the  lunatic  at  any  time 
after  restoration  to  a  sound  mind;  but  in  that  case,  the  marriage  should  not  be 
annulled  if  it  appears  that  the  parties  freely  cohabited  as  husband  and  wife  after 
the  lunatic  was  restored  to  a  sound  mind.  Where  one  of  the  parties  to  a  marriage 
was  a  lunatic  at  the  time  of  the  marriage,  an  action  may  also  be  maintained  by  the 
other  party  at  any  time  during  the  continuance  of  the  lunacy,  provided  the  plaintiff  did 
not  know  of  the  lunacy  at  the  time  of  the  marriage.  (Amended  by  Chapter  83,  Laws 
of  1&28.) 

The  conflict  in  the  decisions  of  the  lower  courts  (see  Marvis  v. 
Marvis,  125  Misc.  309,  215  N.  Y.  Supp.  43,  reversed  216  App.  Div. 
291;  Whitney  v.  Whitney,  121  Misc.  485,  201  N.  Y.  Supp.  227) 
on  the  question  whether  the  action  can  be  maintained  by  the  same 
spouse,  has  been  determined  by  the  Court  of  Appeals  holding  that 
the  action  is  not  maintainable.  Hoadley  v.  Hoadley,  244  N.  Y. 
424,  affirming  217  App.  Div.  799. 

Under  subdivision  5  of  section  7,  Chapter  589,  Laws  of  1928 
(Domestic  Eelations  Law),  a  marriage  may  be  annulled  on  the 
ground  that  the  defendant  has  been  incurably  insane  for  a  period 
of  five  years  or  more  but  the  prerequisite  of  such  a  judgment  is 
the  exaction  of  security  to  be  approved  by  a  judge  of  the  court 
for  the  suitable  care  and  maintenance  of  the  defendant  during 
life.  It  is  incumbent  upon  the  court  to  determine  the  adequacy 
and  method  of  payment  of  such  security  and  the  problem  is  analo- 
gous to  that  so  frequently  presented  in  the  fixing  of  alimony  in 
actions  of  divorce.  Oenauer  v.  Genauer,  134  Misc.  594,  236  N.  Y. 
Supp.  340. 

E.  Force,  duress  or  fraud. 
2.  Force  or  duress. 

In  order  to  have  her  marriage  annulled  on  account  of  duress 
the  plaintiff  must  show  that  the  duress  was  occasioned  by  the 
defendant  or  that  he  knowingly  used  or  availed  himself  of  such 
duress  as  a  means  of  procuring  the  contract.  In  order  that  it  be 
annulled  it  must  also  appear  that  the  threat  constrained  the  will 
of  the  plaintiff  and  induced  her  promise.  The  threats  can  be 
made  by  the  defendant  personally  or  by  another  person  or  persons 
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associated  with  him,  providing  the  defendant  knowingly  used  or 
availed  himself  of  them  in  procuring  the  contract.  Fratello  v. 
Fratello,  118  Misc.  584,  193  N.  Y.  Supp.  865. 

Where  it  appears  that  the  plaintiff  at  the  age  of  eighteen  years 
and  nine  months  was  forced  to  marry  defendant  by  duress  exer- 
cised by  him ;  that  he  uttered  or  instigated  threats  of  bodily  harm 
to  the  plaintiff  and  injury  to  the  property  of  her  parents;  that 
at  the  time  of  the  marriage  these  threats  exercised  a  controlling 
influence  over  the  will  of  the  plaintiff  and  compelled  her  consent; 
that  the  marriage  was  never  consummated;  that  at  the  time  of 
the  marriage  ceremony  defendant,  who  was  then  twenty-nine  years 
of  age,  knew  or  had  reasons  to  believe  that  plaintiff,  who  had  no 
affection  for  him,  was  impelled  to  marry  him  by  fear,  plaintiff 
will  be  granted  judgment  for  the  annulment  of  the  marriage. 
Fratello  v.  Fratello,  118  Misc.  584,  193  N.  Y.  Supp.  865. 

A  marriage  obtained  by  force  is  void  from  the  time  its  nullity 
shall  be  declared  by  a  court  of  competent  authority.  When  such 
decree  is  pronounced  the  marriage  is  void  ab  initio,  the  parties 
are  in  the  same  position  as  though  a  marriage  had  never  been 
entered  into  and  the  children  born  of  the  marriage  are  illegitimate 
by  statute.    Matter  of  Moncrief,  235  N.  Y.  391. 

3.  Fraud,  in  general. 

The  marriage  should  be  annulled  on  the  suit  of  the  wife  on 
the  ground  of  fraud  where  the  husband  falsely  represented  to  her 
that  he  was  of  good  personal  habits  and  specifically  represented 
that  he  was  not  addicted  to  the  use  of  any  drugs,  narcotics  or 
stimulants,  and  it  appears  that  such  statements  were  wholly  false 
and  untrue  and  were  known  to  the  defendant  to  be  false  and  untrue 
and  were  made  with  intent  to  deceive  and  defraud  the  plaintiff 
and  to  induce  her  to  marry  the  defendant  and  that  since  the  dis- 
covery of  such  fraud  she  has  not  cohabitated  with  the  defendant. 
O'Conncll  v.  O'Connell,  201  App.  Div.  338,  194  N.  Y.  Supp.  265. 

Before  the  consummation  and  the  ripening  into  a  status,  any 
fraud,  had  it  not  been  practiced  the  marriage  would  not  have 
taken  place,  is  material  to  it,  and  the  marriage  may  be  annulled; 
but  after  the  consummation  and  the  development  of  the  relationship 
into  a  public  status,  a  fraud  is  not  material  unless  it  goes  to  the 
essentialia  of  the  contract.  Griffin  v.  Griffin,  122  Misc.  837,  204 
N.  Y.  Supp.  131,  affirmed  209  App.  Div.  883,  205  N.  Y.  Supp.  926. 

It  is  sufficient  if  the  fraud  be  such  that  had  it  not  been  practiced, 
the  marriage  contract  would  not  have  been  made  or  the  transaction 
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of  marriage  completed.  The  relations  of  the  parties  antecedent 
to  the  marriage  contract  are  relations  of  trust  and  confidence, 
and  a  false  representation  respecting  a  fact  material  to  the  con- 
tract cannot  be  tolerated.  Tniiano  v.  Truinao,  121  Misc.  635,  201 
N.  Y.  Supp.  573. 

As  marriage  is  a  civil  contract,  the  minds  of  the  parties  must 
meet.  It  is  a  general  rule  that  every  misrepresentation  of  a 
material  fact,  made  with  the  intention  to  induce  the  other  to  enter 
into  an  agreement,  and  without  which  she  or  he  would  not  have 
done  so,  justifies  the  court  in  vacating  such  agreement.  When 
cohabitation  has  followed  the  marriage,  the  interests  of  society 
become  involved,  and  in  many  cases  prevent  the  courts  from  inter- 
fering except  in  extreme  cases,  but  in  case  the  marriage  is  not 
consummated  the  general  rules  applicable  to  all  contracts  apply. 
Warren  v.  Warren,  199  N.  Y.  Supp.  856. 

The  court  should  not  refuse  to  annul  a  contract  of  marriage 
tainted  with  fraud  where  the  only  effect  would  be  to  punish  the 
innocent  party.  Where  the  fraud  is  discovered  before  consumma- 
tion, the  marriage  is  so  inchoate  and  incomplete  that  the  status 
of  the  parties  is  the  same  as  that  of  parties  to  an  executory  con- 
tract, and  may  be  annulled  without  violating  any  of  the  considera- 
tions of  public  policy.    Warren  v.  Warren,  199  N.  Y.  Supp.  856. 

A  representation  by  a  husband  that  he  is  an  American  citizen 
when  in  fact  he  is  not,  made  to  the  wife,  who  at  the  time  of  her 
marriage  was  a  school  teacher  and  by  reason  of  such  marriage 
she  would  lose  her  citizenship  and  her  employment  as  a  teacher 
in  the  public  schools  of  this  state,  may  constitute  a  fraud  which 
may  justify  an  annulment  of  the  marriage.  Truiano  v.  Truiano, 
121  Misc.  635,  201  N.  Y.  Supp.  573. 

Where  a  party  to  a  marriage  contract  is  induced  to  enter  into 
it  relying  upon  the  fraudulent  representations  made  by  the  other 
party  with  respect  to  his  intentions  concerning  future  actions,  but 
for  which  consent  the  execution  of  the  contract  would  not  have 
been  given,  and  the  marriage  contract  is  never  consummated,  that 
is  deemed  a  fraudulent  representation  with  respect  to  a  material 
existing  fact  sufficient  to  warrant  the  annulment  of  the  marriage 
for  fraud.  Watkins  v.  WatUns,  197  App.  Div.  489, 189  N.  Y.  Supp. 
860. 

The  complaint  in  an  action  by  a  husband  to  annul  his  marriage 
should  be  dismissed  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  where  it  is  alleged  as  a' 
basis  for  the  annulment  that  the  defendant  fraudulently  repre- 
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sented  to  plaintiff  prior  to  their  marriage  that  she  loved  and 
honored  him  and  fraudulently  so  promised  at  thQ  time  of  the  mar- 
riage; that  the  parties  lived  together  in  marital  relationship  for 
seventeen  years  and  two  children  were  born  to  them,  who  at  the 
time  the  action  was  commenced  were  respectively  fifteen  and  six 
years  of  age,  and  that  the  plaintiffs  is  the  owner  of  property  in 
which  the  wife  has  a  dower  interest,  for  while  the  fraud  charged 
if  proven  might  have  been  sufficient  to  annul  a  marriage  that  had 
not  been  consummated,  it  was  not  a  fraud  concerning  the  essentials 
of  the  marriage  relation.  Griffin  v.  Griffin,  122  Misc.  837,  204 
N.  Y.  Supp.  131,  affirmed  209  App.  Div.  883,  205  N.  Y.  Supp. 
926. 

Misrepresentations  as  to  the  financial  condition  of  the  husband 
may  be  considered  upon  the  question  of  whether  the  marriage  was 
obtained  by  fraud  or  duress.  Warren  v.  Warren,  199  N.  Y.  Supp. 
859. 

If  the  wife  consented  to  the  marriage  on  account  of  the  threat 
of  the  husband  that  he  was  going  to  tell  her  father  of  liberties 
he  had  taken  with  her,  the  consent  was  not  voluntary  and  the 
marriage  may  be  annulled.  Warren  v.  Warren,  199  N.  Y.  Supp. 
856. 

A  marriage  may  be  annulled  on  the  ground  that  the  consent 
of  the  plaintiff  was  obtained  by  fraud,  where  it  appears  that  the 
plaintiff  consented  to  marry  the  defendant  only  on  condition  that 
the  marriage  ceremony  should  be  performed  according  to  the 
Jewish  religion  and  rites,  and  by  a  Jewish  rabbi,  and  the  defendant 
agreed  that  such  ceremony  would  be  performed  after  a  civil  cere- 
monial marriage,  but  after  the  performance  of  the  civil  marriage 
he  refused  to  have  the  marriage  ceremony  performed  by  the  Jewish 
rabbi  and  the  parties  separated  without  consummating  the  mar- 
riage by  cohabitation.  WatJcins  v.  Watkins,  197  App.  Div.  489, 
189  N.  Y.  Supp.  860. 

Where  a  husband  absolutely  refuses  to  have  a  Jewish  cere- 
monial marriage  performed  in  fulfillment  of  his  promise  made 
to  his  wife  before  the  civil  marriage,  and  the  referee  to  hear 
and  determine  the  issues  in  an  action  for  the  annulment  of  the 
marriage  on  the  ground  of  fraud  finds  that  because  of  such  a 
refusal  there  has  been  no  cohabitation  between  the  parties  the 
report  of  the  referee  in  favor  of  the  plaintiff  will  be  confirmed. 
Bosa  V.  Rosa,  117  Misc.  728,  191  N.  Y.  Supp.  868. 
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5.  Previous  chastity. 

An  action  by  the  husband  to  annul  the  marriage  on  the  ground 
of  fraud  consisting  of  misrepresentations  by  the  wife  as  to  her 
chastity,  cannot  be  maintained,  where  after  the  discovery  by  the 
husband  of  the  alleged  fraud  the  parties  entered  into  a  separation 
agreement  which  was  performed  for  nearly  a  year  and  until  the 
commencement  of  the  action.  Butter  v.  Butter,  204  App.  Div.  602, 
198  N.  Y.  Supp.  391,  appeal  dismissed  236  N.  Y.  642. 

6.  Bepresentations  as  to  former  marriage. 

An  action  by  a  husband  to  annul  a  marriage  on  the  ground  that 
he  was  induced  to  propose  marriage  to  the  defendant  by  false  and 
fraudulent  representations  by  her  that  she  had  not  previously 
been  married,  will  be  disruissed  where  it  appears  that  he  had 
knowledge  of  the  defendant's  previous  marriage  prior  to  propos- 
ing marriage;  that  with  full  knowledge  of  such  facts  he  ratified 
and  consummated  his  marriage  with  the  defendant,  both  by  co- 
habiting with  her  after  such  knowledge  and  by  entering  into  a 
separation  agreement,  Pellerin  v.  Pellerin,  123  Misc.  552,  206 
N.  Y.  Supp.  33. 

8.  Physical  condition  of  defendant. 

A  man  who  at  the  time  of  his  proposal  of  marriage  asks  the 
woman  if  there  was  anything  that  would  make  their  life  unhappy, 
is  entitled  to  a  frank  and  full  disclosure  as  to  her  mental  condition. 
When  her  answer  to  his  question  is  "No,"  and  it  appears  that 
she  had  been  treated  for  a  mental  or  nervous  disorder  in  an 
institution,  that  her  sister  was  confined  in  a  hospital  for  the  insane 
and  that  a  brother  had  been  treated  in  a  hospital  for  a  mental 
disorder,  and  within  a  year  after  the  marriage  she  became  insane 
and  was  confined  in  several  institutions  during  a  period  of  three 
years,  and  since  has  been  continually  an  inmate  of  a  state  hospital, 
incurably  insane,  suffering  from  dementia  praecox,  the  husband 
is  entitled  to  a  judgment  for  the  annulment  of  the  marriage  on 
the  ground  of  fraud  in  the  concealment  of  material  facts.  Smith 
V.  Smith,  112  Misc.  371,  184  N.  Y.  Supp.  134. 

Where  defendant's  physician,  who  had  never  treated  her  for 
any  nervous  disease,  discovered  at  the  birth  of  her  child  five 
months  after  her  marriage,  that  her  mind  was  affected  and  it  is 
shown  by  expert  testimony  that  such  birth  might  have  been  an 
element  in  bringing  about  her  mental  condition,  the  complaint  in 
an  action  to  annul  the  marriage  for  fraud  will  be  dismissed  al- 
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though  the  plaintiff  testifies  that  before  the  marriage  the  defendant, 
to  his  question,  "Are  you  healthy,  bodily  and  mentally!"  answered 
in  the  affirmative.  Conrad  v.  Conrad,  121  Misc.  641,  202  N.  Y. 
Supp.  39. 

A  decree  of  annulment  is  justified  on  evidence  sustaining  a 
finding  of  false  and  fraudulent  representations  particularly  and 
specifically  having  been  made  pertinent  to  the  health  and  habits 
of  one  of  the  prospective  parties,  if  it  appears  that  the  parties 
have  not  voluntarily  cohabited  as  man  and  wife  with  full  knowl- 
edge of  the  facts  constituting  the  fraud  before  the  commencement 
of  the  action,  this  seeming  to  be  the  only  act  of  ratification  barring 
the  action  for  annulment  under  Civil  Practice  Act,  section  1139. 
Leventhal  v.  Liberman,  262  N.  Y.  209. 

An  action  may  be  maintained  for  the  annulment  of  a  marriage 
on  the  ground  that  the  defendant  has  concealed  the  existence  of 
a  disease  detrimental  to  the  marital  relations,  although  he  has 
made  no  representations  to  the  plaintiff  that  he  was  free  from 
disease.  Jacobson  v.  Jacobson,  207  App.  Div.  238,  202  N.  Y.  Supp. 
96. 

In  an  action  for  an  annulment  on  the  ground  of  the  concealment 
from  the  plaintiff  by  the  defendant  of  a  disease  with  which  she 
'  is  alleged  to  have  been  infected  before  the  marriage,  an  applica- 
tion by  the  plaintiff  for  a  physical  examination  of  the  defendant 
before  trial  may  be  denied  on  condition  that  the  defendant  waive 
her  statutory  privilege  with  respect  to  the  testimony  of  physicians 
who  have  treated  her  for  her  physical  condition.  Cowen  v.  Cowen, 
125  Misc.  755,  211  N.  Y.  Supp.  840. 

F.  Physical  incapacity. 

Capability  of  consummation  is  an  implied  term  in  every  mar- 
riage contract;  and  in  the  case  of  marriages  between  young  per- 
sons, capacity  for  lawful  sexual  intercourse  is  regarded  as  of 
especial  importance  to  the  happiness  of  the  wedded  state  and  to 
the  fulfillment  of  the  ends  of  matrimony,  viz.,  a  lawful  indulgence 
of  the  passions  in  order  to  prevent  licentiousness,  and  the  procrea- 
tion of  children.  But  the  incapacity  sufficient  to  avoid  a  marriage 
must  be  such  as  neither  admits  of  copulation  nor  procreation. 
Vanden  Berg  v.  Vanden  Berg,  197  N.  Y.  Supp.  641. 

Universal  impotency  is  not  essential  to  the  annulment  of  the 
marriage.  Impotency,  quoad  hanc,  is  sufficient;  that  is  to  say, 
if  the  defendant  is  entirely  incapable  of  sexual  intercourse  with 
the  plaintiff,  though  not  with  others,  a  decree  of  nullity  may  be 
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granted,  for  the  marital  relation  is  with  the  plaintiff,  and  the 
incomplete  contract  ought  to  be  annulled,  whatever  may  be  the 
defendant's  powers  with  respect  to  other  persons.  On  principle, 
therefore,  relative  and  not  absolute  impotency  would  seem  to  be 
sufficient.    Vanden  Berg  v.  Vanden  Berg,  197  N.  Y.  Supp.  641. 

To  constitute  incapacity  on  the  part  of  the  wife,  it  is  not  essential 
that  there  be  any  structural  defect;  excessive  sensibility,  render- 
ing sexual  intercourse  practically  impossible  on  account  of  the 
pain  it  must  inflict,  may  be  sufficient.  Vanden  Berg  v.  Vanden 
Berg,  197  N.  Y.  Supp.  641. 

The  fact  that  the  defendant  did  not  know  her  impotent  condition 
until  after  her  marriage  is  no  defense.  Vanden  Berg  v.  Vanden 
Berg,  197  N.  Y.  Supp.  641. 

In  case  of  Lapides  v.  Lapides  wherein  the  Appellate  Division, 
Second  Department,  annulled  the  marriage  on  the  ground  that 
the  defendant  was  incapable  of  entering  into  the  marriage  state 
as  she  was  suffering  from  epilepsy  and  that  she  fraudulently 
concealed  the  fact.  The  Court  of  Appeals  reversed  the  judgment 
on  the  ground  that  there  was  no  evidence  whatever  to  justify  the 
finding  of  the  Appellate  Division  but  the  case,  going  further  than 
reversal  for  no  evidence  construes  section  7  of  the  Domestic  Rela- 
tions Law  as  not  providing  for  the  courts  of  this  state,  until  our 
legislature  extends  physical  incapacity  to  cover  specific  diseases 
to  hold  other  than  that  the  words  of  the  Domestic  Relations  Law 
relates  to  that  condition  of  mind  or  body  which  prevents  a  spouse 
from  entering  into  the  marriage  state  and  performing  the  func- 
tions of  a  wife  or  a  husband.    254  N.  Y.  73. 

By  the  provisions  of  section  1141  of  the  Civil  Practice  Act  an 
action  for  annulment  based  upon  marital  incapacity  continuing  and 
incurable  must  be  commenced  before  five  years  have  elapsed  since 
the  marriage  and  by  Civil  Practice  Act,  section  242  the  Statute 
of  Limitations,  to  be  applicable,  must  be  set  up  as  a  defense  in 
the  answer.  There  is  no  provision  in  the  law  requiring  that  on 
default  in  an  action  for  annulment  on  the  ground  of  physical 
incapacity  it  must  be  affirmatively  proven  that  five  years  have 
elapsed  between  the  marriage  and  the  action  which  should  be  pro- 
vided by  further  legislation  if  the  statute  is  to  be  strictly  construed. 
Kats  V.  Katz,  136  Misc.  377,  240  N.  Y.  Supp.  68. 

H.  Legitimacy  of  children. 

Where  the  parents  of  the  child  were  married  the  day  after  she 
was  born  and  the  marriage  was  thereafter  annulled  "from  the 
30 
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date  of  this  judgment"  for  duress,  the  child  is  deemed  illegitimate. 
Matter  of  Moncrief,  235  N.  Y.  390,  reversing  118  Misc.  98,  192 
N.  Y.  Supp.  622. 

Where  the  marriage  is  annulled  on  the  ground  that  the  wife 
had  another  husband  living,  and  the  decree  makes  no  determina- 
tion of  the  legitimacy  of  the  issue  of  the  marriage,  the  court  may, 
after  the  death  of  the  husband,  modify  the  decree  so  as  to  pass 
upon  the  legitimacy  of  the  issue.  Hiser  v.  Davis,  234  N.  Y.  300, 
affirming  201  App.  Div.  213,  194  N.  Y.  Supp.  275. 

If  a  marriage  is  annulled  on  the  ground  of  fraud,  a  child  of  the 
marriage  is  deemed  the  legitimate  child  of  both  parents  unless 
the  judgment  of  annulment  otherwise  provides.  Jacobson  v. 
Jacohson,  207  App.  Div.  238,  202  N.  Y.  Supp.  96. 

Where  by  reason  of  a  former  marriage  of  one  of  the  parties 
a  subsequent  marriage  is  void,  but  develops  into  a  valid  common 
law  marriage  by  the  dissolution  of  the  first  marriage  and  the  con- 
tinuance of  cohabitation  by  the  parties,  the  annulment  of  the  sec- 
ond marriage  renders  illegitimate  the  children  of  the  parties  to 
that  marriage.  Sorensen  v.  Sorensen,  219  App.  Div.  344,  220  N.  Y. 
Supp.  242. 

Where  a  husband  married  more  than  five  years  after  he,  in  good 
faith,  believed  that  his  first  wife  was  dead,  the  decree  of  annul- 
ment of  his  subsequent  marriage  should  provide  that  the  issues 
of  such  second  marriage  be  declared  the  legitimate  child  of  the 
parties  and  that  the  custody  of  said  child  be  awarded  to  the  wife 
and  that  the  husband  provide  for  its  support,  maintenance  and 
education.    Hayden  v.  Hayden,  127  Misc.  162,  215  N.  Y.  Supp.  326. 

Where  the  evidence  is  so  strong,  distinct  and  satisfactory  as  to 
be  conclusive  that  it  cannot  be  contended  that  a  marriage  was 
undertaken  in  good  faith  by  either  party  with  full  belief  that  the 
former  husband  was  dead  or  that  the  former  marriage  had  been 
annulled  or  dissolved  or  that  the  present  bridegroom  had  no 
knowledge  of  such  former  marriage,  it  is  imperative,  though  un- 
pleasant, to  refuse  to  the  issue  the  constructive  legitimacy  pro- 
vided by  subdivision  6  of  section  1135  of  the  Civil  Practice  Act. 
Matter  of  Wright,  137  Misc.  391,  243  N.  Y.  Supp.  538. 

The  power  granted  under  section  1135  of  the  Civil  Practice  Act 
to  the  court  in  an  annulment  action  of  a  void  or  voidable  marriage 
to  declare  legitimate  the  issue  of  such  marriage  as  to  one  or  both 
parents  under  a  variety  of  circumstances  therein  enumerated  ap- 
parently, by  the  holding  in  Uiser  v.  Davis  (234  N.  Y.  300),  can 
only  be  exercised  in  an  action  to  annul  a  marriage  and  by  a  court 
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having  such  jurisdiction.     Matter  of  Crooh,  140  Misc.  721,  252 
N.  Y.  Supp.  373. 

This  provision  of  the  Code  (1749,  Code  of  Civil  Procedure), 
now  section  1135  of  the  Civil  Practice  Act,  expressly  requires  that 
the  question  of  good  faith  of  the  parents  must  be  settled  and  the 
decree  of  legitimacy  made  in  the  annulment  action.  It  is  at  least 
questionable  whether  there  is  any  authority  which  permits  us  to 
disregard  this  limitation  imposed  by  the  legislature  and  permits 
something  to  be  done  in  behalf  of  the  infant  in  another  action 
than  the  one  in  which,  by  the  statute,  it  is  required  to  be  done. 
It  is  therefore  held  that  in  an  annulment  proceeding  where  the 
judgment  failed  to  provide  for  the  legitimacy  of  the  issue,  it  was 
proper  to  re-open  the  proceedings,  make  findings,  and  enter  a 
decree  determining  this  matter  as  an  amendment  to  the  judgment 
and  that  this  amendment  and  the  rights  established  thereby  may 
not  be  collaterally  attacked  in  this,  another  action.  Riser  v.  Davis, 
234  N.  Y,  30. 

I.  Custody  and  maintenance  of  children. 

Where  a  judgment  of  annulment  of  marriage  on  the  ground 
of  non-age  of  one  of  the  parties  is  granted  and  a  child  of  the 
marriage  has  been  adopted  by  the  mother  of  the  wife,  no  pro- 
vision will  be  made  in  the  judgment  as  to  the  care  or  custody  of 
the  child.    Kellogg  v.  Kellogg,  122  Misc.  734,  203  N.  Y.  Supp.  757. 

The  provisions  of  section  1140  allow  the  award  of  an  exclusive 
custody  of  the  child  of  the  marriage  and  the  imposition  upon  one 
of  the  parties  to  the  marriage  of  the  duty  of  contribution  to  the 
support  and  education  of  such  child.  Beischer  v.  Beischer,  132 
Misc.  576,  230  N.  Y.  Supp.  278. 

K.  Civil  Practice  Act,  §  1146-a.    Conditions  attached  to  maintenance  of 
action  to  annul  a  marriage. 

An  action  to  annul  a  marriage  may  be  maintained  in  either  the  following  eases: 

1.  Where  both  parties  are  residents  of  the  state  when  the  action  is  commenced. 

2.  Where  parties  were  married  within  the  state  and  the  plaintiff  is  a  resident 
thereof  when  the  action  is  commenced. 

3.  Where  the  parties,  were  married  without  the  state,  and  the  plaintifE  is,  and  has 
been,  a  resident  of  the  state  one  year  when  the  action  is  commenced.  (Added  by 
Chapter  372,  Laws  of  1933.     Amended  by  Chapter  156,  Laws  of  1924.) 

The  courts  of  this  state  will  not  annul  a  marriage  contracted 
in  a  foreign  country  between  two  actual  hona  fide  residents  and 
citizens  or  subjects  of  such  country,  where  the  marriage  is  valid 
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by  the  laws  of  that  country,  although  they  subsequently  remove 
to  this  state  and  one  of  the  parties  is  still  under  the  age  of  legal 
consent.  The  action  was  commenced  before  section  1146a  took 
effect,  and  the  proofs  did  not  bring  the  case  within  the  provisions 
of  subdivision  3  of  that  section.  Simmons  v.  Simmons,  208  App. 
Div.  195,  203  N.  Y.  Supp.  215. 

Under  section  1146-a  there  is  no  jurisdiction  of  a  proceeding 
to  annul  a  marriage  unless  the  plaintiff  is  a  resident  of  the  state 
when  the  action  is  commenced,  and  unless  the  parties  have  been 
residents  of  the  state  for  at  least  one  year  if  they  were  married 
without  the  state.  Matter  of  Kohler,  123  Misc.  305,  205  N.  Y. 
Supp.  177. 

ARTICLE  I-A. 

DISSOLUTION  ON  GROUND  OF  ABSENCE. 

A.  Domestic  Relations  Law,  §  7-a.    Dissolution  of  marriage  on  ground 

of  absence. 

A  party  to  a  marriage  may  present  to  the  supreme  court  a  duly  verified  petition  show- 
ing that  the  husband  or  wife  of  such  party  has  absented  himself  or  herself  for  five  suc- 
cessive years  then  last  past  without  being  known  to  such  party  to  be  living  during  that 
time;  that  such  party  believes  such  husband  or  wife  to  be  dead:  and  that  a  diligent 
search  has  been  made  to  discover  evidence  showing  that  such  husband  or  wife  is  living, 
and  no  such  evidence  has  been  found.  The  court  shall  thereupon  by  order  require  notice 
of  the  presentation  and  object  of  such  petition  to  be  published  in  a  newspaper  in  the 
English  language  designated  in  the  order  as  most  likely  to  give  notice  to  such 
absent  husband  or  wife  once  each  week  for  three  successive  weeks;  such  notice  shall 
be  directed  to  the  husband  or  wife  who  has  so  absented  himself  or  herself  and  shall 
state  the  time  and  place  of  the  hearing  upon  such  petition,  which  time  shall  be  not  less 
than  forty  days  after  the  completion  of  the  publication  of  such  notice;  said  notice 
must  be  suibscribed  with  the  name  of  the  petitioner  and  with  the  name  of  the 
petitioner's  attorney  and  with  his  office  address,  specifying  a  place  within  the  state 
where  there  is  a  post-office.  If  in  a  city,  said  notice  must  also  set  forth  the  street 
and  street  number,  if  any,  of  such  attorney's  office  address  or  other  suitable  desig- 
nation of  the  particular  locality  in  which  said  office  address  is  located.  In  addition 
to  the  foregoing  requirements  said  notice  must  be  in  substantially  the  following 
form,  the  blanks  being  properly  filled:     "Supreme  court,  county.     In  the 

matter  of  the  application  of  for  dissolution  of  his  or  her  marriage  with 

.     To  :     Take  notice  that  a  petition  has  been  presented  to  this 

court  by  ,  your  husband  or  wife,  for  the  dissolution  of  your  marriage  on 

the  ground  that  you  have  absented  yourself  for  five  successive  years  last  past  without 
being  known  to  him  or  her  to  be  living  and  that  he  or  she  believes  you  to  be  dead, 
and  that  pursuant  to  an  order  of  said  court,  entered  the  day  of 

19       ,  a  hearing  will  be  had  upon  said  petition  at  the  said  supreme  court, 
term,  part  ,  in  the  county  court  house,  in  the  ,  state 

of  New  York,  on  the  day  of  ,  19         ,  at  o'clock  in  the 

noon.     Dated  ";    and   if   the   court,   after   the   filing   of   proof 

of  the  proper  publication  of  said  notice  and  after  a  hearing  and  proof  taken  is 
satisfied  of  the  truth  of  all  the  allegations  contained  in  the  petition,   it  may  make 
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an    order    dissolving    sueh    marriage.       (Added    by    Chapter    279,    Laws    of    1822; 
amended  by  Chapter  57,  Laws  of  19i34.) 

AA.  Constitutionality  of  statute. 

The  legislature  had  power  to  enact  section  7-a  of  the  Domestic 
Eelations  Law.  Prankish  v.  Prankish,  206  App.  Div.  301,  200  N.  Y. 
Supp.  667. 

B.  Nature    of  proceedings. 

The  proceeding  under  section  7-a  of  the  Domestic  Relations  Law 
is  a  special  proceeding,  not  an  action.  Matter  of  Carey,  196  N.  Y. 
Supp.  773. 

By  section  7-a  of  the  Domestic  Eelations  Law,  as  added  by  Chap- 
ter 279  of  the  Laws  of  1922,  a  method  is  provided  for  dissolving 
a  marriage  where  one  of  the  parties  has  absented  himself  or  her- 
self for  a  period  of  five  years  next  preceding  the  application  under 
such  circumstances  that  the  presumption  of  death  may  be  indulged. 
Matter  of  Carey,  196  N.  Y.  Supp.  773. 

Section  7-a  of  the  Domestic  Relations  Law  is  a  distinct  departure 
from  the  legislative  policy  concerning  divorce  which  has  existed 
in  this  state  from  the  earliest  period,  and  is  an  anomaly  in  our 
practice  in  that  it  permits  the  dissolution  of  the  marriage  relation 
•other  than  by  a  judgment  of  the  court.  Matter  of  Carey,  196  N.  Y. 
Supp.  773. 

A  proceeding  under  section  7-a  of  the  Domestic  Relations  Law 
gives  effect  by  an  adjudication  of  a  presumption  of  death,  but  it  is 
Tjased  on  the  assumption  that  possibly  the  absent  spouse  may  be 
living.  The  final  order  is  absolute  and  it  dissolves  the  marriage. 
If  the  absent  spouse  returns  the  marriage  is  not  and  cannot  be 
reinstated.  In  effect,  the  proceeding  determines  the  matrimonial 
status  of  the  petitioner  and  the  absent  spouse.  Dodge  v.  Camp- 
hell,  128' Misc.  778,  220  N.  Y.  Supp.  262. 

An  application  for  the  dissolution  of  a  marriage  under  section 
7-a  of  the  Domestic  Relations  Law  should  be  denied  where  it 
appears  that  the  parties  were  not  married  in  the  state  of  New 
York,  had  at  no  time  a  matrimonial  domicile  in  said  state,  and 
where  it  does  not  appear  that  the  plaintiff  was  a  resident  of  the 
state  at  the  time  the  proceeding  was  commenced.  Kohler  v. 
Kohler,  123  Misc.  305,  205  N.  Y.  Supp.  177. 

A  marriage  cannot  be  dissolved  under  section  7-a  where  both 
of  the  parties  thereto  are  residents  of  another  state.  Dodge  v. 
<Campbell,  128  Misc.  778,  220  N.  Y.  Supp.  262. 
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It  is  within  the  province  of  a  surrogate  in  a  proceeding  for  the 
revocation  of  letters  of  administration  issued  upon  the  applica- 
tion of  a  widow  to  inquire  into  the  marital  status  existing  between 
the  applicant  and  the  decedent  for  the  reason  that  the  issuance  of 
the  letters  applied  for  is  predicated  upon  the  allegation  of  widow- 
hood and  if  there  were  no  marriage,  the  allegation  constitutes  a 
false  suggestion  of  a  material  fact  sufficient  to  authorize  the 
-  surrogate  to  revoke  such  letters  pursuant  to  section  99,  subdivision 
4  of  the  Surrogate's  Court  Act.  Matter  of  Sanders,  131  Misc.  266, 
227  N.  Y.  Supp.  543. 

In  Arcuri  v.  Arcuri  where  it  was  held  in  the  Appellate  Division, 
Second  Department,  that  a  collateral  attack  upon  a  judgment  of 
annulment  decreed  under  section  7-a  of  the  Domestic  Relations 
Law,  was  permitted  in  a  surrogate's  proceeding  for  the  reason 
that  it  was  concluded  that  a  fraud  upon  the  court  had  resulted  in 
an  absence  of  jurisdictional  facts,  the  Court  of  Appeals  subse- 
quently held  that  the  facts  had  not  constituted  a  failure  in  a  court 's 
jurisdiction  to  try  the  issues  in  a  proceeding  for  annulment  and 
refuses  to  permit  a  collateral  attack  on  the  judgment  of  annul- 
ment, observing,  however,  that  of  course  a  judgment  may  be  set 
aside  for  a  fraud  by  an  action  brought  for  that  purpose  but  that 
the  plaintiff  in  such  an  action  must  be  one  whose  rights  have  been 
directly  invaded  and  the  fraud  must  be  in  some  matter  other  than 
the  issue  in  the  action  resulting  in  the  judgment  which  is  assailed. 
Arcuri  v.  Arcuri,  265  N.  Y.  358. 

BB.  Appearance  of  absent  spouse. 

The  proceeding  allowed  by  section  7-a  of  the  Domestic  Rela- 
tions Law  simply  covers  the  particular  situation  of  which  it  treats. 
The  ground  of  the  proceeding  seems  not  to  be  an  absence  for  five 
years,  but  a  presumption  of  death  resulting  from  unexplained 
absence.  Such  presumption  cannot  survive  the  appearance  of  the 
absentee.  If  the  alleged  absentee  appears  upon  return  day  of  the 
notice,  the  court  must  dismiss  the  proceeding.  The  special  pro- 
ceeding cannot  be  turned  into  an  action  so  as  to  permit  the  alleged 
absentee  to  appear  or  to  interpose  a  counterclaim  for  divorce. 
Matter  of  Powell,  123  Misc.  172,  205  N.  Y.  Supp.  339. 

C.  Contents  of  petition. 

The  jurisdiction  of  the  court  to  proceed  under  section  7-a  of 
the  Domestic  Relations  Law  depends  upon  the  presentation  in 
the  first  instance  of  a  petition  in  conformity  with  the  act,  and  if 
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any  facts  required  to  be  stated  therein  are  omitted,  all  subsequent 
proceedings  are  fatally  defective,  without  reference  to  the  actual 
existence  of  the  facts.    Matter  of  Carey,  196  N.  Y.  Supp.  773. 

The  petition  under  section  7-a  of  the  Domestic  Relations  Law 
is  defective  if  it  fails  to  state  unambiguously  that  the  defendant 
has  not  been  known  to  the  plaintiff  to  be  living  at  any  time  during 
the  required  five  years.  Pitcairn  v.  Pitcairn,  119  Misc.  37,  195 
N.  Y.  Supp.  275. 

A  petition  under  section  7-a  of  the  Domestic  Relations  Law  is 
fatally  defective  if  it  does  not  state  unambiguously  that  the  absen- 
tee has  not  been  known  to  the  petitioner  to  be  living  at  any  time 
during  the  five  years  immediately  preceding  the  presentation  of 
the  petition.    Matter  of  Carey,  196  N.  Y.  Supp.  773. 

A  petition  under  section  7-a  of  the  Domestic  Relations  Law 
which  shows  that  the  wife  in  the  fall  of  1915  went  from  the  home 
of  the  husband  leaving  a  letter  in  which  she  said  ' '  I  am  not  coming 
back,"  does  not  justify  the  belief  that  she  is  dead  and  a  petition 
will  be  dismissed  if  it  states  no  other  facts.  Matter  of  Entenman, 
122  Misc.  441,  204  N.  Y.  Supp.  100. 

Inasmuch  as  the  publication  of  the  notice  under  section  7-a  of 
the  Domestic  Relations  Law  is  intended  for  the  purpose  of  acquir- 
ing jurisdiction  and  the  judgment  to  be  entered  will  be  of  great 
moment  to  the  defendant,  if  living,  it  is  not  intended  that  the  order 
should  be  granted  on  the  mere  conclusion  that  the  petitioner  has 
made  a  diligent  search  and  every  effort  within  his  power ;  but  the 
particulars  of  his  efforts  and  the  grounds  for  the  conclusion  must 
be  set  forth  with  the  same  detail  as  in  an  affidavit  for  an  order  of 
publication  of  a  summons.  Pitcairn  v.  Pitcairn,  119  Misc.  37,  195 
N.  Y.  Supp.  275. 

The  fact  that  continued  absence  of  the  missing  spouse  for  five 
years  last  past  was  preceded  by  a  voluntary  desertion  does  not  as 
a  matter  of  law  preclude  a  dissolution  of  the  marriage  but  is  a 
circumstance  to  be  considered  upon  the  hearing  under  the  petition 
in  connection  with  the  determination  of  the  truth  of  the  allegations 
necessary  to  be  established  under  section  7-a  before  a  dissolution 
may  be  decreed.    Matter  of  Lane,  232  App.  Div.  690. 

D.  Contents  of  notice. 

Section  7-a  of  the  Domestic  Relations  Law  requires  that  the 
notice  to  be  published  should  state  the  object  of  the  petition  and  a 
notice  stating  that  the  petitioner  applies  for  an  order  dissolving 
the  marriage  "on  the  ground  of  absence  for  five  successive  years 
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last  past"  is  incorrect  as  the  ground  of  the  proceeding  seems  not 
to  be  absence  for  five  years  but  a  presumption  of  death  resulting 
frora  the  unexplained  absence  and  the  published  notice  therefore 
should  refer  to  the  presumption  of  death.  Pitcairn  v.  Pitcairn, 
119  Misc.  37,  195  N.  Y.  Supp.  275. 

Section  7-a  of  the  Domestic  Relations  Law  is  fully  complied 
with  where  the  notice  published  gives  notice  of  the  presentation 
and  object  of  the  petition,  is  published  the  length  of  time  required 
for  the  publication  of  a  summons  in  two  newspapers ;  is  directed 
to  the  husband  or  wife  as  the  case  requires  and  states  the  time 
and  place  of  hearing  of  said  petition.  Matter  of  Tricomi,  203 
App.  Div.  207,  196  N.  Y.  Supp.  781. 

In  a  proceeding  to  have  a  marriage  dissolved  under  section  7-a 
of  the  Domestic  Relations  Law  on  the  ground  that  the  other  spouse 
had  been  absent  for  five  successive  years,  it  is  not  necessary  to 
complete  the  publication  of  the  notice  required  by  the  statute  that 
there  should  be  published  in  connection  therewith  the  notice  re- 
quired by  rule  52  of  the  Rules  of  Civil  Practice.  Matter  of  Tri- 
comi, 203  App.  Div.  207,  196  N.  Y.  Supp.  781. 

E.  Form  of  notice. 

SxjPEEME  Court,  Kings-  County. — In  the  matter  of  the  applica- 
tion of  Anna  Tricomi  for  an  order  dissolving  her  marriage  to 
Nicolini  Tricomi. 

^'To  Nicolini  Tricomi,  above  named: 

"Whereas,  Anna  Tricomi  has  presented  a  petition  to  the  above 
court  showing  that  her  husband,  Nicolini  Tricomi,  has  absented 
himself  for  five  successive  years  last  past  without  being  known  to 
her  to  be  living  during  that  time ;  that  she  believes  him  to  be  dead ; 
that  a  diligent  search  has  been  made  to  discover  evidence  showing 
him  to  be  living,  and  no  such  evidence  has  been  found,  and  asking 
that  her  said  marriage  be  dissolved;  Now,  pursuant  to  an  order 
duly  made  and  entered  in  the  above  proceeding,  dated  June  27th, 
1922,  a  hearing  will  be  had  upon  said  petition  at  a  Special  Term, 
Part  II,  of  the  Supreme  Court  of  the  State  of  New  York,  in  the 
County  Court  House,  Kings  County,  Brooklyn,  N.  Y.,  on  Septem- 
ber 13th,  1922,  at  10  o  'clock  in  the  forenoon. 

"Dated  at  Kings  County,  New  York,  June  28,  1922. 

"Anna  Tricomi,  Petitioner. 
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P.  Effect  of  order. 

It  was  held  that  a  wife's  inchoate  right  of  dower  was  not  for- 
feited or  barred  on  the  dissolution  of  her  marriage  under  section 
7-a  of  the  Domestic  Relations  Law,  and,  therefore,  a  purchaser  of 
land  under  a  contract  executed  by  the  husband  after  the  dissolu- 
tion of  the  marriage  in  which  the  former  wife  of  the  husband  did 
not  join,  was  justified  in  refusing  to  complete  the  title  on  the 
ground  that  it  was  subject  to  the  inchoate  right  of  dower  of  the 
vendor's  former  wife.  Ruckert  v.  Lasher,  209  App.  Div.  672,  205 
N.  Y.  Supp.  552,  affirmed  240  N.  Y.  578.  After  this  decision,  how- 
ever, the  legislature  in  1925  added  section  196-a  to  the  Real  Prop- 
erty Law  changing  this  rule. 

ABTICLE  II. 

DIVORCE. 

A.  Power  to  grant  divorces. 

Although  section  1147  may  preclude  an  action  for  divorce  when 
the  adultery  was  committed  in  another  state  where  the  parties 
resided  at  the  time,  nevertheless  such  adultery  may  be  pleaded  as 
a  counterclaim  under  section  1168,  when  the  other  party  starts  an 
action  of  separation  in  this  state.  Rolle  v.  Rolle,  201  App.  Div. 
698,  194  N.  Y.  Supp.  661. 

In  an  action  for  divorce  in  which  it  appears  that  the  parties  were 
married  in  Canada  and  that  the  offense  charged  was  committed  in 
the  state  of  Ohio,  the  plaintiff  failed  to  show,  as  required  by  sub- 
division 3  of  section  1147  of  the  Civil  Practice  Act,  that  he  was 
a  resident  of  the  state  of  New  York  at  the  time  the  offense  was 
committed,  and,  therefore,  the  judgment  in  his  favor  must  be 
reversed  and  a  new  trial  granted,  but  without  costs,  in  view  of  the 
fact  that  the  other  allegations  of  the  complaint  were  established. 
Jenkinson  v.  Jenkinson,  214  App.  Div.  263,  212  N.  Y.  Supp.  155. 

New  York  is  one  of  the  few  states  which  has  persisted  in  refus- 
ing to  recognize  the  validity  of  divorce  decrees  of  other  states 
when  granted  upon  grounds  other  than  adultery,  and  upon  sub- 
stituted service  of  the  summons  upon  the  defendant.  Atherton  v. 
Atherton  (155  N.  Y.  129)  is  a  typical  case,  showing  the  policy  of 
the  courts  of  our  state.  But  the  Supreme  Court  of  the  United 
States  reversed  our  Court  of  Appeals  in  the  Atherton  case  (181 
U.  S.  155).  The  impression  one  is  likely  to  get,  from  reading  the 
opinion  of  the  United  States  Supreme  Court  in  this  case,  is  that  it 
is  the  duty  of  the  courts  of  our  state,  under  the  "full  faith  and 
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credit"  clause  of  the  United  States  Constitution  (U.  S.  Const., 
Art.  IV,  §  1),  to  recognize  the  validity  of  a  divorce  decree  of  any 
sister  state,  regardless  of  whether  or  not  jurisdiction  was  obtained 
of  the  person  of  the  defendant.  But  the  opinion  in  Haddock  v. 
Haddock  (201  U.  S.  562)  corrects  that  erroneous  impression, 
Beischer  v.  Beischer,  132  Misc.  576,  230  N.  Y.  Supp.  278. 

A  special  guardian  may  not  prosecute  during  the  mental  incom- 
petency of  a  plaintiff  an  action  for  divorce  primarily  for  the 
reason  that  during  the  incompetency  of  the  plaintiff  because  of  his 
infirmity  of  mind  an  intelligent  exercise  of  choice  as  to  whether  or 
not  to  use  the  means  afforded  by  law  for  the  dissolution  of  the 
bonds  which  would  otherwise  be  indissoluble  is  impossible  and  a 
special  guardian  whose  function  is  to  preserve  a  status  would  be 
required  to  act  in  an  aggressive  role  resulting  in  the  destruction 
of  marital  status.  Gould  v.  Gould,  141  Misc.  766,  252  N.  Y.  Supp. 
617. 

B.  Complaint. 

An  allegation  of  adultery  with  a  person  unknown  to  the  plain- 
tiff may  be  sufficient.  Lorenzo  v.  Lorenzo,  203  App.  Div.  686,  197 
N.  Y.  Supp.  474. 

The  fact  that  the  plaintiff  in  his  verified  complaint  alleged  that 
the  defendant  had  committed  adultery  with  certain  co-respondents 
unknown  to  him,  whereas,  in  fact,  he  did  know  the  names  of  both 
co-respondents  at  the  time  the  complaint  was  verified,  is  not  a 
ground  for  dismissing  the  complaint.  Symington  v.  Symington, 
215  App.  Div.  553,  214  N.  Y.  Supp.  307. 

A  complaint  in  an  action  by  a  husband  for  divorce  cannot  be 
amended  so  as  to  include  a  cause  of  action  existing  and  known  to 
him  to  exist  at  the  time  the  action  was  commenced;  nor  can  an 
amendment  be  allowed  to  include  a  cause  of  action  arising  after 
the  commencement  of  the  action.  Beauley  v.  Beauley,  199  App. 
Div.  280,  191  N.  Y.  Supp.  398. 

C.  Defenses. 

6.  Connivance  or  collusion. 

Though  a  trial  court  has  suspicions  that  the  action  is  collusive, 
it  is  error  to  refuse  to  grant  the  decree  on  that  ground,  where  the 
adultery  of  the  defendant  is  proved  and  found  by  the  trial  court, 
and  there  is  no  evidence  of  collusion  upon  which  a  finding  can  be 
based,  and  where  all  the  evidence  relating  thereto  is  to  the  con- 
trary.   Lee  V.  Lee,  203  App.  Div.  467,  196  N.  Y.  Supp.  839. 
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7.  Condonation. 

Condonation  is  a  conditional  forgiveness  of  the  injury;  and  a 
repetition  of  the  offense  revives  the  condoned  adultery.  Kreigh- 
haum  V.  Kreighbaum,  118  Misc.  100,  192  N.  Y.  Supp.  516. 

The  husband  will  be  deemed  to  have  condoned  the  wife's  adultery 
where,  although  he  had  every  reason  to  believe  that  she  was  having 
illicit  relations  with  other  men,  he  continued  to  cohabit  with  her. 
Pepin  V.  Pepin,  123  Misc.  888,  206  N.  Y.  Supp.  732. 

Where  in  a  husband's  action  for  divorce,  the  defendant  proves 
not  only  the  condonation  of  the  adultery  complained  of,  but  that 
the  plaintiff  committed  adultery  thereafter,  the  defendant  will  be 
granted  a  decree.  Kamrowski  v.  Kamrowshi,  121  Misc.  661,  202 
N.  Y.  Supp.  80. 

Where  in  a  wife's  action  for  divorce  it  satisfactorily  appears 
that  upon  the  resumption  by  plaintiff  of  marital  duties,  after  her 
discovery  of  defendant's  infidelity,  he  began  a  course  of  cruel  and 
inhuman  treatment  of  her  continuing  for  months  and  finally  cul- 
minating in  a  vicious  assault  for  which  he  was  tried  and  convicted 
and  sentenced  to  the  penitentiary  for  one  year,  she  will  be  awarded 
an  interlocutory  decree.  Kreighbaum  v.  Kreighbaum,  118  Misc. 
100,  192  N.  Y.  Supp.  516. 

9.  Plaintiff  guilty  of  adultery. 

Where  a  wife  secures  a  divorce  in  a  foreign  state,  subsequently 
remarries  and  returns  with  her  second  husband  and  they  live  here 
as  husband  and  wife,  the  first  husband  is  not  entitled  to  a  divorce 
where  he  himself  has  remarried  after  his  wife  obtained  her 
divorce.  Kelsey  v.  Kelsey,  237  N.  Y.  520,  affirming  204  App.  Div. 
116. 

E.  Jury  trial. 

The  co-respondent  is  a  party  to  the  action  within  section  1149  of 
the  Civil  Practice  A6t  and  is  entitled  to  a  jury  trial  on  the  issues 
of  adultery  as  a  matter  of  right  as  provided  in  that  action.  Telle- 
gen  v.  Tellegen,  205  App.  Div.  241,  199  N.  Y.  Supp.  656. 

The  plaintiff  in  an  action  for  divorce  is  entitled  to  an  inter- 
locutory judgment  on  the  verdict  of  a  jury  after  the  defendant's 
motion  for  a  new  trial  is  denied,  where  an  answer  is  interposed 
raising  the  issue  of  adultery  but  not  setting  up  any  affirmative 
defense,  and  the  issue  of  adultery  is  submitted  to  the  jury  after  a 
trial  and  found  against  the  defendant.  The  plaintiff  is  not  required 
to  negative  the  defenses  set  out  in  section  1153  of  the  Civil  Practice 
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Act  before  lie  can  secure  an  interlocutory  judgment.  Olmsted  v. 
Olmsted,  210  App.  Div.  393,  206  N.  Y.  Supp.  289. 

The  issue  of  adultery  arising  in  a  divorce  action  is  not  framed 
in  equity  and  sent  to  a  jury  to  enlighten  the  conscience  of  the 
court,  but  is  one  where  the  party  demanding  it  is  entitled,  by 
express  provision  of  law,  to  a  trial  by  jury,  whose  finding  is  con- 
clusive unless  the  verdict  is  set  aside  or  a  new  trial  is  granted. 
Goldstein  v.  Goldstein,  212  App.  Div.  470,  208  N.  Y.  Supp.  810. 

In  an  action  for  divorce  in  which  the  defendant  fails  to  appear 
at  the  trial,  and  the  case  is  submitted  to  a  jury,  which  finds  in 
favor  of  the  plaintiff,  the  plaintiff  is  entitled  to  an  interlocutory 
judgment  in  accordance  with  the  verdict  after  denial  by  the  trial 
justice  of  the  defendant's  motion  for  a  new  trial  upon  the  minutes. 
Goldstein  v.  Goldstein,  212  App.  Div.  470,  208  N.  Y.  Supp.  810. 

F.  Rights  of  co-respondent. 

The  right  of  a  co-respondent  to  appear  and  defend  in  a  matri- 
monial action  was  unknown  to  our  law  until  1899,  when  subdivision 
2  was  added  to  section  1757  of  the  Code  of  Civil  Procedure.  This 
subdivision  is  practically  the  present  section  1151  of  the  Civil 
Practice  Act,  with  the  part  thereof  relating  to  the  costs  to  be 
allowed  to  a  successful  co-respondent  now  section  1152  of  the  Civil 
Practice  Act.  Tellegen  v.  Tellegen,  205  App.  Div.  241,  199  N.  Y. 
Supp.  656. 

A  co-respondent  is  entitled  as  a  matter  of  right  to  a  trial  by  jury 
on  the  issues  of  adultery.  Tellegen  v.  Tellegen,  205  App.  Div. 
241,  199  N.  Y.  Supp.  656. 

A  counterclaim  demanding  an  absolute  divorce  interposed  in  an 
action  for  a  separation  may  be  permitted  to  be  withdrawn  where 
there  appears  to  be  no  intervention  of  substantial  rights  and  plain- 
tiff's desire  for  a  vindication  upon  compelling  defendant  to  pursue 
is  not  a  sufficient  reason  for  refusing  to  permit  the  withdrawal  of 
that  which  might  very  easily,  by  a  failure  to  offer  any  proof  on  the 
part  of  defendant,  be  dismissed,  so,  upon  payment  to  the  co- 
respondent of  taxable  costs,  the  application  to  dismiss  the  counter- 
claim as  interposed  will  be  granted.  Blevins  v.  Blevins,  131  Misc.. 
315,  226  N.  Y.  Supp.  553. 

G.  Legitimacy  of  children. 

Where  a  child  is  born  in  lawful  wedlock,  the  burden  of  estab- 
lishing his  illegitimacy  is  upon  the  party  alleging  the  same,  and 
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he  must  establish  such  illegitimacy  by  clear  and  irrefragable  proof 
and  beyond  a  reasonable  doubt.  Stillman  v.  Stillman,  119  Misc. 
862,  196  N.  Y.  Supp.  356,  affirmed  208  App.  Div.  815,  204  N.  Y. 
Supp.  77,  modified  240  N.  Y.  268. 

The  court  has  no  power  under  section  1157  of  the  Civil  Practice 
Act  to  render  a  judgment,  not  merely  as  incidental  to  a  decree 
of  divorce  for  the  wife's  adultery,  but  independently  as  to  the 
legitimacy  of  an  infant  defendant.  Stillman  v.  Stillman,  240  N.  Y. 
268,  modifying  208  App.  Div.  815,  204  N.  Y.  Supp.  77. 

Where,  in  an  action  for  absolute  divorce  brought  by  the  husband, 
an  infant  child  of  the  wife,  begotten  after  the  offense  charged 
is  alleged  to  have  been  committed,  was  made  a  party  and  his 
legitimacy  questioned,  and  it  was  adjudged  after  trial  that  the 
wife  did  not  commit  adultery,  that  the  husband  was  guilty  of  that 
offense  and  that  the  child  was  legitimate,  which  judgment  was 
modified  by  the  Appellate  Division  by  striking  out  as  unnecessary 
the  finding  as  to  the  innocence  of  the  wife,  upon  appeal  by  the 
husband  to  the  Court  of  Appeals  a  new  trial  will  not  be  granted, 
since  the  only  possible  issue  thereon  would  be  as  to  the  legitimacy 
of  the  infant.  A  new  trial  cannot  be  granted  between  husband 
and  wife  because  the  Appellate  Division  has  not  reviewed  the 
question  of  her  adultery,  and  the  matter  cannot  be  remitted  to  that 
court  for  further  consideration,  and  in  view  of  the  conceded  adul- 
tery of  the  husband,  the  judgment  dismissing  the  complaint  must 
necessarily  stand  and  the  guilt  or  innocence  of  the  wife  is  imma- 
terial. No^  new  trial  being  possible  as  against  her  on  the  issue 
of  her  guilt,  an  independent  investigation  as  to  the  child's  legiti- 
macy will  not  be  ordered,  even  assuming  without  deciding  that 
the  child  was  a  proper  party  to  the  action.  Stillman  v.  Stillman, 
240  N.  Y.  268,  modifying  208  App.  Div.  815,  204  N.  Y.  Supp.  77. 

The  provision  of  section  1157  of  the  Civil  Practice  Act,  that  in 
an  action  brought  by  the  husband  for  divorce  "the  legitimacy 
of  a  child  born  or  begotten  before  the  commission  of  the  offense 
charged,  is  not  affected  by  a  judgment  dissolving  the  marriage; 
but  the  legitimacy  of  any  other  child  of  the  wife  may  be  determined 
as  one  of  the  issues  in  the  action,"  must  be  construed  as  restricted 
to  a  judgment  of  divorce,  based  upon  a  prior  finding  of  the  wife 's 
adultery,  which  determines  the  legitimacy  of  a  child  begotten  after 
the  offense  found  was  committed.  Stillman  v.  Stillman,  240  N.  Y. 
268,  modifying  208  App.  Div.  815,  204  N.  Y.  Supp.  77. 
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ARTICLE  III. 

SEPARATION. 

B.  Cruel  and  inhuman  treatment. 

Under  subdivisions  1  and  2  of  section  1161  of  the  Civil  Practice 
Act,  a  separation  may  be  granted  for  conduct  which  though  not 
amounting  to  physical  violence  or  apprehension  thereof,  causes 
a  state  of  mind  in  the  plaintiff  rendering  the  continuance  of  the 
marital  relation  so  reasonably  intolerable  as  to  constitute  cruel 
and  inhuman  treatment.  Heylmun  v.  Heylmun,  119  Misc.  113,  195 
N.  Y.  Supp.  335. 

There  is  no  definition  in  the  statute  as  to  what  constitutes  cruel 
and  inhuman  treatment  or  when  it  shall  be  unsafe  and  improper 
for  the  parties  to  cohabit,  and  the  courts  have  extended  these  terms 
to  include  cases  where  there  was  no  physical  violence  or  threat  of 
violence.   Heylmun  v.  Heylmun,  119  Misc.  113, 195  N.  Y.  Supp.  335. 

Gambling  or  playing  cards  habitually  is  not  a  ground  for  separa- 
tion.    Brown  v.  Brown,  208  N.  Y.  Supp.  17. 

The  fact  that  incompatibility  exists,  and  that  the  parties  find  it 
impossible  to  live  in  harmony,  does  not  meet  the  requirements  for 
a  judicial  separation.     Brown  v.  Brown,  208  N.  Y.  Supp.  17. 

Violence  inflicted  in  a  mutual  contest,  or  ordinarily  when  the 
party  complaining  provoked  it,  is  no  cause  for  judicial  interfer- 
ence, and  when  the  conduct  of  the  defendant  is  the  result  of  the  ill 
conduct  of  the  plaintiff  the  court  will  not  decree  a  separation. 
Brown  v.  Brown,  208  N.  Y.  Supp.  17. 

A  separation  will  be  granted  where  the  husband  swore  at  the 
wife  and  called  her  harsh  names  and  accused  her  of  immorality 
and  of  having  lived  an  immoral  life  and  threatened  her,  or  at  least 
frightened  her  with  a  gun  and  jackknife  and  slapped  her  on  one 
occasion  and  intimated  that  her  life  and  the  lives  of  her  children 
were  in  danger,  and  intermingled  with  these  serious  matters  were 
constant  quarrels  at  the  table,  which  made  her  married  life  two 
months  after  the  ceremony  a  constant  round  of  irritations  and 
mental  distress.  WJialey  v.  Whaley,  123  Misc  485,  205  N.  Y. 
Supp.  716. 

Misunderstandings,  bickerings  and  quarrels  between  husband 
and  wife  are  not  sufficient  grounds  to  justify  the  court  in  granting 
a  decree  of  separation,  and  where  there  is  no  evidence  which  would 
warrant  a  separation  either  upon  the  ground  of  cruel  and  inhuman 
treatment  or  that  the  defendant  had  neglected  or  refused  to  pro- 
vide for  the  plaintiff,  a  motion  to  confirm  the  report  of  the  referee 
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in  plaintiff's  favor  will  be  denied  and  the  complaint  dismissed 
upon  the  merits.  Wendt  v.  Wendt,  121  Misc  791,  202  N.  Y. 
Supp.  46. 

An  accusation  of  unchastity  under  certain  circumstances  may 
reasonably  be  said  to  constitute  extreme  cruelty  and  cruel  and 
inhuman  conduct  within  the  purview  of  the  statute.  Cruelty  is  not 
limited  to  mere  bodily  hazard  and  hardship.  Words,  if  suffi- 
ciently aggravated  and  given  sufficient  publicity,  may  cause  a 
spouse  such  mental  suffering  and  agony  as  to  constitute  such 
cruelty  as  will  authorize  a  separation.  Brown  v.  Brown,  208  N.  Y, 
Supp.  17. 

Adultery  in  and  of  itself  does  not  necessarily  constitute  cruelty 
and  inhuman  treatment  justifying  a  decree  of  separation.  It  all 
depends  upon  the  manner  of  its  commission  and  its  notoriety. 
Lanyon's  Detective  Agency  v.  Cochrane,  240  N.  Y.  274,  reversing 
210  App.  Div.  590,  206  N.  Y.  Supp.  392. 

Adultery  is  not  cruelty  in  the  ordinary  sense  as  the  term  is  used 
in  connection  with  matrimonial  actions.  The  consequences  of 
adultery,  the  facts  incident  thereto,  may  cruelly  injure  the  innocent 
spouse,  but  clandestine  adultery  of  one  of  a  married  couple  cannot 
in  itself  affect  the  mind  or  body  of  the  other.  If,  however,  the 
bread  of  illicit  affection  is  not  eaten  in  secret,  and  the  adultery 
is  open  and  notorious,  flaunted  in  the  eyes  of  the  public  or  dragged 
into  the  presence  of  the  blameless  wife  or  husband,  two  wrongs 
arise  out  of  the  act :  the  adultery  itself,  which  is  so  gross  an  offense 
against  the  marriage  vows  as  in  itself  to  lead  to  a  dissolution  of  the 
marriage,  and  cruelty,  which  in  our  jurisdiction  is  regarded  as  an 
insufficient  cause  for  divorce.  Hofmann  v.  Hofmann,  232  N.  Y. 
215,  reversing  195  App.  Div.  596,  187  N.  Y.  Supp.  141. 

A  complaint  which  alleges  in  substance  that  defendant  lives  in 
open  adultery  with  another  woman;  that  he  falsely  says  that 
plaintiff  is  the  wife  he  has  divorced  for  her  misconduct  and  that 
the  other  woman  is  his  lawful  wife,  states  a  cause  of  action  for 
separation  on  the  ground  of  cruelty,  and  where  defendant  by 
demurrer  admits  the  truth  of  said  allegations  a  motion  by  the 
plaintiff  for  judgment  in  her  favor  upon  the  pleadings  is  properly 
granted.  Hofmann  v.  Hofmann,  232  N.  Y.  215,  reversing  195  App. 
Div.  596, 187  N.  Y.  Supp.  141. 

Where  a  husband  has  openly  and  notoriously  visited  a  woman's 
apartment  in  the  same  neighborhood  in  which  he  lived  and  these 
circumstances  have  shamed  and  disgraced  the  wife  before  her 
friends  and  neighbors  and  caused  her  mental  pain  and  anguish,  the 
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conduct  of  the  husband  constitutes  cruel  and  inhuman  treatment 
of  the  wife  and  justifies  a  decree  of  separation.  Jacobstein  v. 
Jacobstein,  201  N.  Y.  Supp.  1. 

The  fact  that  a  husband  has  at  times  indulged  in  more  liquor 
than  a  wise  man  should  and  more  than  his  own  good  and  the  wel- 
fare of  his  family  would  warrant,  is  not  alone  ground  for  a  judicial 
separation.  Straub  v.  Straub,  208  App.  Div.  663,  204  N.  Y. 
Supp.  61. 

Evidence  examined  and  held  insufficient  to  show  cruel  and 
inhuman  treatment.  Belden  v.  Belden,  207  App.  Div,  545,  202 
N.  Y.  Supp.  543. 

In  an  action  for  divorce,  defendant  counterclaiming,  asking  for 
judgment  for  separation  on  ground  of  cruelty,  it  appeared  that  the 
plaintiff  had  stopped  short  only  of  physical  violence  to  get  rid  of 
his  wife,  not  hesitating  to  blacken  her  reputation,  in  the  manner 
disclosed  by  the  evidence,  at  the  best,  unjustifiable,  and  at  the 
worst,  extreme  cruelty.  A  determination  of  what  constitutes 
cruelty  must  recognize  that  while  the  common  law  of  England 
bases  the  domestic  relation  largely  on  a  concept  of  the  property  of 
the  husband  and  father  in  the  wife  and  child,  implying  cruelty  only 
in  physical  abuse,  yet  the  American  courts,  with  a  more  refined 
feeling  of  the  basis  of  marital  right,  find  difficulty  in  resting  wrongs 
on  a  property  theory.  Meldrum  v.  Meldrum,  137  Misc.  364,  240 
N.  Y.  Supp.  45. 

In  determining  cruel  and  inhuman  treatment  man  and  woman,  in 
actions  of  this  kind,  must  be  judged  by  the  same  standard  (108 
Misc.  228),  and  causing  four  injustifiable  arrests  for  non-support 
within  eight  months  will  be  deemed  such,  and  an  athletic  step- 
daughter who  indulges  intermittently  in  assaulting  a  complaisant 
stepfather  with  various  weapons,  seized  upon  impromptu,  to  his 
bodily  harm,  without  any  attempt  on  the  part  of  the  wife  to  inter- 
fere or  cause  her  to  desist,  will  afford  ample  additional  grounds 
for  viewing  a  situation  as  such  as  to  warrant  a  judgment  of  separa- 
tion.    Bergman  v.  Bergman,  138  Misc.  335,  245  N.  Y.  Supp.  439. 

D.  Abandonment  or  non-support. 

The  refusal  by  a  wife  of  marital  intercourse  does  not  constitute 
abandonment  on  the  part  of  the  wife,  for  the  term  "abandonment" 
contemplates  a  voluntary  separation  of  one  party  from  the  other 
without  justification,  with  the  intention  of  not  returning,  and  has 
never  been  extended  to  a  temporary  withdrawal  or  any  partial 
failure  to  perform  the  obligations  of  the  marital  contract.     Risk  v. 
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Risk,  202  App.  Div.  299, 195  N.  Y.  Supp.  536,  appeal  dismissed  236 
N.  Y.  661. 

A  wife  who  lives  apart  from  her  husband  because  she  is  unwill- 
ing to  live  with  him  in  the  ordinary  relationship  of  husband  and 
wife  cannot  maintain  an  action  against  him  for  abandonment  and 
to  compel  his  support  of  her.  The  refusal  of  husband  or  wife 
without  any  adequate  excuse  to  have  ordinary  marriage  relations 
with  the  other  party  to  the  contract  strikes  at  the  basic  obligations 
springing  from  the  marriage  contract  and  amounts  to  legal  mis- 
conduct which,  under  the  provisions  of  section  1163  of  the  Civil 
Practice  Act,  is  a  defense  to  an  action  to  enforce  such  obligations. 
Mirisio  v.  Mirisio,  242  N.  Y.  74,  affirming  212  App.  Div.  524,  209 
N.  Y.  Supp.  117,  and  overruling  Risk  v.  Risk,  202  App.  Div.  299. 

In  an  action  for  separation  on  abandonment  with  provision  for 
support,  where  it  appears  that  there  had  been  a  prior  action  aris- 
ing out  of  the  wife  withholding  herself  from  the  marital  cohabita- 
tion because  of  a  religious  scruple  until  a  church  ceremony  had 
sanctified  the  marital  contract,  it  may  not  be  pleaded  in  defense 
that  such  a  withholding  constituted,  as  a  matter  of  law,  a  definitive 
abandonment,  since  it  was  bound  in  period  of  time  by  a  lawsuit 
maintained  upon  reasonable  grounds  and  with  sincerity  of  convic- 
tion for  the  very  purpose  of  determining  whether  the  separation 
shall  continue.  A  judgment  in  favor  of  the  wife  providing  separa- 
tion and  support  will  be  granted.  Mirisio  v.  Mirisio,  248  N.  Y.  175. 
A  wife  is  entitled  to  a  judgment  for  separation  where  the  hus- 
band admits  the  abandonment  of  the  wife  without  proper  cause 
and  does  not  defend  her  action.  Stevens  v.  Stevens,  125  Misc.  451, 
211  N.  Y.  Supp.  192,  modified  214  App.  Div.  785,  211  N.  Y.  Supp. 
193. 

Evidence  of  offers  to  return  are  properly  received  in  a  separa- 
tion action  for  abandonment  as  bearing  on  the  question  of  abandon- 
ment or  temporary  absence  and  the  question  of  the  right  to  return 
after  an  abandonment.  Bohmert  v.  Bohmert,  241  N.  Y.  446,  affirm- 
ing 213  App.  Div.  103,  210  N.  Y.  Supp.  1. 

If  the  wife 's  absence  is  a  temporary  one,  which  has  not  ripened 
into  an  abandonment  at  the  time  she  offers  to  return,  it  is  the  hus- 
band's duty  to  take  her  back.  Departure  from  the  home,  followed 
by  the  commencement  of  an  action  on  charges  afterwards  with- 
drawn, may  be  evidence  bearing  on  a  wife's  intention  to  abandon 
her  husband,  but  it  is  not  conclusive  on  the  rights  of  the  parties. 
It  is  her  privilege  to  change  her  mind,  drop  her  charges  and  ask 
her  husband  to  receive  her.  Her  conduct  amounts  to  abandonment 
31 
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only  if  it  is  persistent  and  obstinate.  If  for  eight  months  after 
she  leaves  her  husband  she  makes  no  offer  to  return,  although  her 
husband,  on  an  alimony  motion,  has  offered  to  receive  her,  the 
court  is  justified  in  finding  an  abandonment.  Bohmert  v.  Bohmert, 
241  N.  Y.  446,  affirming  213  App.  Div.  103,  210  N.  Y.  Supp.  1. 

Section  1161  prescribes  no  period  of  absence  as  a  prerequisite 
to  an  action  for  abandonment.  An  offer  or  consent  to  return  after 
departure,  to  be  effective,  must  be  made  in  good  faith  within  a 
reasonable  time  after  departure  or  at  least  after  the  husband's 
offer  to  receive  the  wife.  What  is  reasonable  will  depend  on  the 
circumstances  of  the  case  and  the  conduct  of  the  parties.  Evidence 
of  her  offers  to  return,  not  spontaneous  or  conciliatory  in  their 
character,  but  made  under  the  advice  of  counsel  as  a  part  of  the 
strategy  of  a  lawsuit,  if  not  irrelevant  as  a  matter  of  law,  would  be 
entitled  to  little  weight  as  evidence  of  an  honest  desire  to  live  with 
her  husband.  Legal  formulas  are  not  always  to  be  accepted  as  the 
equivalent  of  a  wifely  disposition.  Bohmert  v.  Bohmert,  241  N.  Y. 
446,  affirming  213  App.  Div.  103,  210  N.  Y.  Supp.  1. 

A  husband  cannot  impose  as  a  condition  for  living  with  and 
supporting  his  wife,  that  she  sign  over  her  dower  rights  in  his 
property.    Harlow  v.  Harlow,  123  Misc.  53,  204  N.  Y.  Supp.  128. 

A  wife,  who  is  being  sued  by  her  husband  for  divorce,  cannot 
interpose  a  counterclaim  for  separation,  where  prior  to  the  com- 
mencement of  the  divorce  action  the  parties  entered  into  a  valid 
separation  agreement  which  is  still  existing  and  has  been  fully 
performed  by  the  husband.  Brane  v.  Drane,  207  App.  Div.  217, 
201  N.  Y.  Supp.  756. 

In  an  action  instituted  by  the  plaintiff  for  separation  from  the 
defendant,  her  husband,  on  the  ground  of  cruel  and  inhuman  treat- 
ment, in  which  the  defendant  interposed  a  counterclaim  for  separa- 
tion based  on  abandonment  by  the  plaintiff,  and  at  the  trial  the 
plaintiff's  complaint  was  dismissed  after  she  testified  that  she  did 
not  desire  to  proceed,  and  the  evidence  established  that  the  plain- 
tiff, who  evidently  married  the  defendant  for  financial  reasons, 
abandoned  the  defendant  without  any  intention  to  return  and 
assume  her  marital  relations  with  him,  and  that  the  offers  made  by 
the  plaintiff  long  after  the  action  was  commenced  to  resume  mari- 
tal relations  were  not  made  in  good  faith,  but  for  the  purpose  of 
preventing  the  defendant  from  securing  a  decree.  Bohmert  v. 
Bohmert,  213  App.  Div.  103,  209  N.  Y.  Supp.  799,  affirmed  241 
N.  Y.  446. 

Evidence  examined  and  held  insufficient  to  show  abandonment 
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or  non-support  of  the  wife.  Belden  v.  Belden,  207  App.  Div.  545, 
202  N.  Y.  Supp.  543,  affirmed  241  N.  Y.  612. 

Evidence  examined  and  held  that  the  plaintiff  is  entitled  to  a 
separation  from  his  wife  on  the  ground  of  abandonment,  and  that 
the  counterclaim  of  the  wife  for  a  separation  on  the  ground  of 
cruelty  and  inhuman  treatment  and  conduct  rendering  it  unsafe 
and  improper  for  the  wife  to  cohabit  with  the  husband  was  not 
substantiated.  Browning  v.  Browning,  129  Misc.  137,  220  N.  Y. 
Supp.  651. 

A  judgment  of  separation  granted  upon  the  one  finding  that  the 
defendant  by  his  answer  admitted  abandonment  will  be  vacated 
where  it  appears  that  the  abandonment  was  agreed  to  by  the  de- 
fendant and  the  defendant  offered  to  provide  the  plaintiff  with  sup- 
port according  to  his  means.  It  is  only  where  the  husband  deserts 
the  wife  without  her  consent  and  refuses  adequate  support  that 
abandonment  will  lie,  and  an  admission  in  an  answer  of  abandon- 
ment constituting  the  sole  basis  for  the  judgment  would  be  in  the 
nature  of  a  default,  violative  of  283  of  the  Eules  of  Civil  Practice. 
A  judgment  of  divorce  or  separation  may  not  be  granted  on  the 
pleadings.  Sigmund  v.  Sigmund,  233  App.  Div.  214,  251  N.  Y. 
Supp.  267. 

After  the  separation  agreement  there  could  be  no  abandonment, 
for  the  decedent  consented  to  live  separate  and  apart  from  her 
husband.  {Powers  v.  Powers,  33  App.  Div.  126.)  To  constitute 
an  abandonment  there  must  be  a  desertion  without  consent.  No 
sufficient  grounds  to  sustain  a  judgment  of  separation  either  for 
abandonment  or  neglect  or  refusal  to  provide  exists.  Matter  of 
Stols,  145  Misc.  799,  206  N.  Y.  Supp.  906. 

E.  Besidence  of  plaintiff  within  state. 

The  courts  of  this  state  have  no  jurisdiction  of  an  action  of 
separation  brought  by  the  wife  where  it  appears  that  the  parties 
were  married  in  Poland,  that  the  defendant  at  the  time  of  com- 
mencement of  the  action  was  a  resident  of  Pennsylvania,  and  that 
the  plaintiff  immigrated  to  this  country  about  one  month  before 
the  action  was  brought.  Katz  v.  Kats,  203  App.  Div.  672,  197 
N.  Y.  Supp.  307. 

On  a  motion  by  plaintiff  for  alimony  pendente  lite  a  defendant's 
demand  for  denial  thereof  upon  the  ground  that  plaintiff  is  not 
a  resident  of  the  state  of  New  York  within  the  meaning  of  section 
1162  of  the  Civil  Practice  Act  and  therefore  not  entitled  to  main- 
tain the  action,  is  without  merit  for  the  reason  that,  while  it  is  true 
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that  the  jurisdiction  of  the  court  is  denied  because  of  plaintiff's 
non-residence,  nevertheless  this  is  a  question  which  must  be  deter- 
mined upon  the  trial  as  it  is  the  usual  practice  to  refuse  to  deter- 
mine in  advance  of  the  trial  and  on  affidavits  whether  or  not  the 
court  has  jurisdiction  of  the  subject-matter  {Goodovits  v.  Reiss, 
129  Misc.  152),  and  this  rule  is  especially  applicable  to  such  a 
motion  in  actions  of  this  character  (Wade  v.  Wade,  173  App.  Div. 
928;  Barber  v.  Barber,  137  id.  665).  Smart  v.  Smart,  142  Misc. 
121,  253  N.  Y.  Supp.  92. 

G.  Defenses. 

Acts  which  will  justify  the  desertion  of  the  wife  by  the  husband 
must  be  such  as  will  support  a  decree  of  divorce  or  separation. 
The  refusal  by  a  wife  of  marital  intercourse  is  not  sufficient  to 
justify  the  husband  in  abandoning  her  and  does  not  constitute 
abandonment  on  the  part  of  the  wife.  Risk  v.  Risk,  202  App.  Div. 
299,  195  N.  Y.  Supp.  536,  appeal  dismissed  236  N.  Y.  661. 

In  an  action  by  a  wife  for  separation  on  the  ground  of  abandon- 
ment, a  judgment  in  a  prior  action  for  separation  dismissing  the 
complaint  without  prejudice  to  the  defendant  to  bring  an  action 
for  separation  against  the  plaintiff  is  not  a  defense,  where  the  only 
issue  determined  by  such  judgment  was  that  the  defendant  had  not 
abandoned  the  plaintiff  and  the  issue  as  to  whether  the  plaintiff 
had  abandoned  the  defendant  was  left  open  and  undecided.  Harlow 
V.  Harlow,  123  Misc.  53,  204  N.  Y.  Supp.  128. 

An  action  of  separation  is  covered  by  the  ten-year  statute  of 
limitations  contained  in  section  53  of  the  Civil  Practice  Act.  Guerin 
V.  Guerin,  127  Misc.  745,  217  N.  Y.  Supp.  1. 

In  an  action  for  separation  and  alimony  based  upon  desertion 
where  judgment  has  been  recovered  upon  the  judicial  declaration 
that  the  defendant  is  estopped  from  assailing  the  validity  of  a 
foreign  judgment  of  divorce  secured  by  the  plaintiff  before 
entrance  into  the  present  marriage,  the  Court  of  Appeals,  inquir- 
ing into  the  validity  of  the  prior  divorce  as  pertinent  to  the  pri- 
mary fact  to  be  proved  in  any  separation  action  of  an  existing 
marriage  between  the  parties,  and  finding  the  prior  divorce  invalid 
for  the  reason  that  there  was  no  intention  of  permanent  abode  or 
change  of  domicile  upon  the  part  of  the  plaintiff  therein  in  seeking 
it  in  a  foreign  jurisdiction,  will  not  approve  the  judgment  for  sepa- 
ration and  support  because  the  marriage  existing  between  plain- 
tiff and  defendant  is  not  such  a  one  as  is  recognized  by  the  law  of 
this  state.    Fischer  v.  Fischer,  254  N.  Y.  463. 
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In  an  action  for  separation  and  support  and  maintenance  the 
defense  that  the  marriage  was  void  because  of  no  proper  prior 
divorce  in  a  prior  marriage  is  approved  where  it  appears  that  the 
plaintiff  in  the  prior  divorce  went  to  Reno  to  get  a  divorce,  within 
a  month  thereafter  returned  to  her  mother  in  Brooklyn  and  within 
a  month  after  that  made  an  affidavit  stating  that  she  was  a  resident 
of  Brooklyn,  all  of  which  is  sufficient  to  sustain  the  inference 
drawn  in  the  courts  below  that  the  wife  went  to  Nevada  with  no 
intention  of  making  it  her  permanent  abode  or  changing  her 
domicile.     Lefferts  v.  Lefferts,  263  N.  Y.  131. 

It  is  appropriate  to  join  in  an  action  for  separation  a  prayer 
upon  proper  allegation  of  fact  that  a  prior  separation  agreement 
be  declared  invalid  and  set  aside  and  the  prior  separation  agree- 
ment, whatever  its  effect  upon  the  question  of  alimony,  does  not 
oust  the  court  of  jurisdiction  to  entertain  a  separation  action. 
Zysman  v.  Zysman,  140  Misc.  617,  251  N.  Y.  Supp.  355. 

H.  Trial  by  jury. 

A  notice  for  the  examination  before  trial  of  the  plaintiff  in  a 
separation  action  as  to  the  general  issues  therein  will  be  vacated, 
since  neither  the  practice  nor  the  policy  of  the  courts  permit  an 
examination  of  such  a  scope  in  matrimonial  actions.  Whittaker 
V.  Whittaker,  126  Misc.  640,  215  N.  Y.  Supp.  154,  affirmed  216  App. 
Div.  714,  214  N.  Y.  Supp.  938. 

ARTICLE  IV. 

RESIDENCE  OF  WIFE  IN  DIVORCE  OR  SEPARATION. 

(No  new  material  under  this  article.) 

ARTICLE  V. 

PROCESS  AND  SERVICE  THEREOF. 

There  is  no  provision  in  the  Civil  Practice  Act  authorizing  an 
order  directing  personal  service  of  the  summons  without  the  state, 
and  such  an  order  is  void,  and  the  court  acquires  no  jurisdiction 
over  the  defendant.  Mijon  v.  Mijon,  120  Misc.  115,  198  N.  Y. 
Supp.  627.  , 

Judgment  should  not  be  granted  in  an  action  of  annulment 
against  a  non-resident,  unless  upon  personal  service  of  process 
within  the  state,  or  unless  the  defendant  has  voluntarily  appeared 
and  submitted  to  the  jurisdiction  of  the  court.     Berlinsky  v.  Ber- 
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linsliy,  204  App.  Div.  480,  198  N.  Y.  Supp.  402,  appeal  dismissed 
237  N.  Y.  531. 

In  an  action  of  annulment  for  fraud  of  the  husband,  the  court 
does  not  acquire  jurisdiction,  and  an  order  for  service  by  publica- 
tion will  be  set  aside,  where  it  appears  that  the  parties  were  mar- 
ried in  Maryland  where  they  resided  at  the  time  of  their  separation, 
and  that  the  defendant  still  resides  there,  although  the  plaintiff 
now  resides  in  this  state.  Berlinsky  v.  Berlinsky,  204  App.  Div. 
480, 198  N.  Y.  Supp.  402,  appeal  dismissed  237  N.  Y.  531. 

In  an  action  for  separation  against  a  non-resident,  the  personal 
service  in  this  state  of  the  summons  and  complaint  and  motion 
papers  on  an  application  for  temporary  alimony  and  counsel  fee 
will  be  set  aside,  where  it  appears  that  the  defendant  was  induced 
to  come  into  this  state  by  false  statements  that  if  he  would  come 
here  he  might  transact  certain  business  to  his  profit.  Garahettian 
V.  Garahettian,  206  App.  Div.  502,  201  N.  Y.  Supp.  548. 

Service  of  process  under  the  provisions  of  sections  230  and  231 
of  the  Civil  Practice  Act  in  an  action  to  annul  a  marriage  is  ineffec- 
tive to  confer  a  jurisdiction  on  the  court.  Frengo  v.  Frengo,  137 
Misc.  533,  242  N.  Y.  Supp.  628. 

An  application  to  revoke  letters  of  administration  issued  to  a 
common  law  widow  will  not  be  granted  in  behalf  of  a  sister  of  the 
deceased  where  the  finding  of  the  learned  surrogate  that  a  common 
law  marriage  existed  is  supported  clearly  by  the  law  and  the  facts, 
as  courts  should  not  be  solicitous  to  nullify  an  intent  to  live  in 
lawful  wedlock  and  decree  a  relation  believed  to  be  lawful  to  be 
unlawful  and  void.     Matter  of  Haffner,  254  N.  Y.  238. 

ARTICLE  VI. 

COUNTERCLAIMS. 

In  an  action  for  separation  by  the  wife,  the  husband  can  inter- 
pose a  counterclaim  of  adultery  committed  in  another  state  while 
the  parties  there  resided,  although  he  could  not  have  maintained 
an  action  on  such  offense  in  the  courts  of  this  state.  Rolle  v.  Rolle, 
201  App.  Div.  698, 194  N.  Y.  Supp.  661. 

A  counterclaim  under  section  1168  must  be  not  less  than  a  cause 
of  action.  Thus  a  counterclaim  for  a  separation  cannot  be  inter- 
posed where  the  parties  are  living  apart  under  a  valid  separation 
agreement  which  has  been  fully  performed  by  the  husband.  Drane 
V.  Drane,  207  App.  Div.  217,  201  N.  Y.  Supp.  756. 

A  counterclaim  for  separation  cannot  be  interposed  in  an  action 
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for  the  annulment  of  a  marriage.  Sorenson  v.  Sorenson,  122  Misc. 
196,  202  N.  Y.  Supp.  620. 

A  counterclaim  for  the  annulment  of  a  marriage  may  not  be 
interposed  in  an  action  for  separation;  and,  though  upon  the 
statement  of  counsel  that  plaintiff  had  directed  him  to  abandon 
the  action  proof  was  given  of  the  counterclaim,  the  court  upon  its 
own  motion  will  direct  judgment  for  the  dismissal  of  both  the  com- 
plaint and  the  counterclaim.  Tavarozsi  v.  Tavarossi,  118  Misc. 
30,  193  N.  Y.  Supp.  352. 

In  an  action  by  a  wife  to  compel  the  specific  performance  of  an 
agreement  for  support  and  maintenance,  the  husband  may  inter- 
pose, as  a  defense  to  the  enforcement  of  the  agreement,  that  the 
marriage  was  procured  by  the  false  and  fraudulent  representations 
of  the  wife.  Everitt  v.  Everitt,  206  App.  Div.  408,  201  N.  Y. 
Supp.  425. 

Where  a  husband  commences  a  proceeding  under  section  7-a  for 
the  dissolution  of  the  marriage  on  the  ground  of  the  absence  of 
the  wife,  but  the  wife  appears  in  the  proceeding,  she  will  not  be 
permitted  to  interpose  a  counterclaim  for  divorce  and  secure 
alimony  and  counsel  fees.  Matter  of  Powell,  123  Misc.  172,  205 
N.  Y.  Supp.  339. 

Section  1168  of  the  Civil  Practice  Act  permits  the  defendant  in 
a  separation  action  to  counterclaim  for  divorce,  and  the  fact  that 
the  adultery  relied  on  did  not  occur  until  after  the  commencement 
of  the  action  should  not  alter  the  situation  and  make  it  necessary 
for  the  defendant  to  conunence  a  separate  action  and  so  leave  to 
serve  a  supplemental  answer  and  a  counterclaim  will  be  granted. 
Weiss  V.  Weiss,  135  Misc.  264,  238  N.  Y.  Supp.  36. 

ARTICLE  Vn. 

EVIDENCE. 

A.  Proof  of  marriage. 

Declarations  of  the  parties,  reputation  that  they  are  man  and 
wife,  introduction  by  one  of  the  parties  of  the  other  to  strangers 
as  husband  and  wife,  is  sufficient  to  found  a  presumption  of  mar- 
riage, although  an  actual  marriage  thereafter  took  place  between 
the  parties.     Procita  v.  Procita,  190  N.  Y,  Supp.  21. 

It  is  not  necessary  to  a  finding  in  favor  of  a  common  law  mar- 
riage that  the  precise  time  be  found  when  the  relations  changed 
from  meretricious  to  matrimonial.  Procita  v.  Procita,  190  N.  Y. 
Supp.  21. 
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B.  Testimony  of  husband  and  wife. 

Letters  written  by  the  defendant  to  tlie  plaintiff  after  they  had 
separated,  one  of  which  was  written  five  days  before  and  the  other 
nine  days  after  the  action  was  commenced,  are  not  confidential 
comihunications  between  husband  and  wife,  within  the  meaning  of 
section  349  of  the  Civil  Practice  Act.  Symington  v.  Symington, 
215  App.  Div.  553,  214  N.  Y.  Supp.  307. 

While  the  precise  question  appears  seldom  to  have  arisen  and 
never  to  have  been  decided  by  the  Court  of  Appeals,  it  would  seem 
that  the  provision  of  section  349  of  the  Civil  Practice  Act,  covering 
the  establishing  of  adultery  on  the  part  of  a  spouse  by  the  testi- 
mony thereto  of  the  other,  is  a  provision  not  permissive  of  being 
waived  by  the  parties  themselves,  for  this  provision  is  sounded  in 
public  policy  binding  alike  on  the  parties  and  the  court,  and 
enacted  to  protect  the  marriage  against  the  action  of  either  party 
and  particularly  against  the  collusive  action  of  both.  Bolognino 
V.  Bolognino,  130  Misc.  656,  241  N.  Y.  Supp.  445. 

0.  Evidence  of  adultery. 

Evidence  of  the  good  character  and  reputation  of  the  defendant 
neither  proves  nor  tends  to  prove  that  she  was  not  guilty  of  the 
acts  of  adultery  alleged,  and  is  therefore  inadmissible.  Blasi  v. 
Blasi,  119  Misc.  646,  197  N.  Y.  Supp.  871. 

Where  issues  as  to  adultery  involving  two  separate  acts  are 
framed,  and  after  evidence  relating  to  the  earlier  act  is  received, 
the  issue  as  to  that  act  is  withdrawn,  the  evidence  relating  to  that 
issue  should  be  stricken  out.  Although  the  evidence  may  be 
retained  for  the  limited  purpose  of  showing  inclination,  oppor- 
tunity or  lascivious  disposition  upon  the  part  of  the  wife  and  her 
alleged  paramour,  if  the  husband's  attorney  does  not  ask  to  have 
the  testimony  remain  in  the  record  for  such  limited  purpose,  it 
should  be  stricken  out.  Minervini  v.  Minervini,  218  App.  Div.  407, 
218  N.  Y.  Supp.  454. 

D.  Sufficiency  of  evidence  of  adultery. 

Evidence  examined,  and  held  sufficient  to  show  adultery  of  hus- 
band and  insufficient  to  show  adultery  of  wife.  Stillman  v.  Still- 
man,  119  Misc.  862, 196  N.  Y.  Supp.  356,  affirmed  208  App.  Div.  815, 
204  N.  Y.  Supp.  77,  modified  240  N.  Y.  268. 

Where  the  only  evidence  of  the  guilt  of  the  defendant  is  the  evi- 
dence of  the  plaintiff  and  such  evidence  is  subsequently  stricken 


MATRIMONIAL  ACTIONS.  489 

out,  a  decree  of  divorce  should  not  be  granted.  Traihos  v.  Traikos, 
214  App.  Div.  809,  210  N.  Y.  Supp.  928. 

Evidence  examined  and  held  that  the  finding  that  the  plaintiff 
had  not  been  guilty  of  adultery  was  against  the  weight  of  evidence. 
Cullen  V.  Cullen,  205  App.  Div.  276, 199  N.  Y.  Supp.  598. 

Evidence  examined  and  held  that  the  finding  by  the  jury  that  the 
wife  did  not  commit  adultery  at  a  hotel  was  against  the  weight  of 
evidence  and  that  the  county  judge  was  justified  in  granting  a  new 
trial.     0  'Keefe  v.  0  'Keefe,  208  App.  Div.  750,  202  N.  Y.  Supp.  769. 

It  is  error  for  the  trial  court  to  dismiss  the  complaint  in  an  unde- 
fended divorce  action  by  a  wife,  on  the  ground  that  the  acts  of  the 
husband  and  his  woman  companion  were  as  consistent  with  inno- 
cence as  with  guilt,  where  the  evidence  shows  that  the  defendant 
and  a  woman  not  his  wife  registered  at  a  hotel  as  man  and  wife, 
and  later  in  the  evening  of  the  day  on  which  they  registered  were 
discovered  in  a  room  of  the  hotel  partially  disrobed.  Miller  v. 
Miller,  212  App.  Div.  114,  208  N.  Y.  Supp,  113. 

Evidence  examined  and  held  sufficient  to  warrant  a  finding  of 
adultery.  Jacobstein  v.  Jacohstein,  201  N.  Y.  Supp.  1 ;  Minervini 
V.  Minervini,  218  App.  Div.  407,  218  N.  Y.  Supp.  454. 

Each  divorce  action  must  be  decided  upon  its  own  particular 
facts.  Precedents  are  of  little  value  except  to  furnish  the  guiding 
rule  that  before  the  integrity  of  a  marriage  contract  will  be 
destroyed  and  the  relation  of  the  parties  thereunder  dissolved,  the 
evidence  of  such  acts  as  furnish  grounds  for  dissolution  must  be 
so  clear  and  convincing  that  the  mind  of  the  court  will  not  be  left 
in  doubt  and  uncertainty.  Nottingham  v.  Nottingham,  209  App. 
Div.  459,  204  N.  Y.  Supp.  750. 

When  the  inclination  to  illicit  intercourse  is  shown  and  the 
opportunity  to  commit  adultery  is  proved,  the  fact  that  adultery 
has  been  committed  may  be  found,  if  the  other  circumstances  lead 
to  the  belief  of  the  guilt  of  the  parties.  Jacohstein  v.  Jacohstein, 
201  N.  Y.  Supp.  1. 

Some  regard  must  be  had  for  possible  innocence,  and  for  appear- 
ances and  acts  arising  naturally  under  the  circumstances,  where 
a  party  of  comparatively  young  people  are  out  for  a  summer  vaca- 
tion and  living  in  a  somewhat  informal  manner.  Opportunity 
which  is  often  present  under  such  circumstances  is  not  sufficient. 
The  evidence  of  desire  and  purpose  must  also  exist.  Nottingham 
V.  Nottingham,  209  App.  Div.  459,  204  N.  Y.  Supp.  750. 

The  fact  that  the  husband  has  made  a  number  of  visits  at  the 
apartment  of  a  woman  with  whom  he  had  illicit  relations  previous 
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to  his  marriage  may  justify  a  finding  of  guilt.  Jacobstein  v.  Jacob- 
stein,  201  N.  Y.  Supp.  1. 

In  an  action  for  divorce  a  judgment  awarding  a  decree  to  the 
wife  will  be  granted  where  the  evidence  discloses  the  husband's 
association  with  the  co-respondent  under  circumstances  tending  to 
indicate  inclination  to  commit  adultery,  and  where  from  all  the 
circumstances  the  husband's  defense  of  impotency  is  improbable. 
Stebbins  v.  Stebbins,  123  Misc.  617,  206  N.  Y.  Supp.  47. 

In  an  undefended  divorce  action  by  a  husband,  it  is  error  for 
the  court  to  dismiss  the  complaint  on  the  ground  that  the  two  wit- 
nesses for  the  plaintiff,  one  of  whom  swore  to  the  commission  of 
adultery  with  the  defendant,  were  immoral,  where  it  appears  that 
the  wife  was  living  apart  from  her  husband  at  the  time  that  the 
alleged  adultery  was  committed  and  had  been  living  apart  from 
him  for  several  years.  Vartling  v.  Vartling,  208  App.  Div.  621, 
203  N.  Y.  Supp.  753. 

Where  the  only  evidence  of  the  adultery  of  the  wife  is  given  by  a 
person  who  testifies  that  he  himself  defiled  the  defendant,  the  com- 
plaint will  be  dismissed,  although  the  wife  fails  to  deny  the  accusa- 
tion of  infidelity.  Pe'pin  v.  Pepin,  123  Misc.  888,  206  N.  Y.  Supp. 
732. 

If  the  alleged  co-respondent  testifies  to  the  adultery,  and  there  is 
some  corroboration  of  his  evidence,  it  is  improper  for  the  court  to 
direct  a  verdict  for  the  defendant  under  section  457a  of  the  Civil 
Practice  Act.  Symington  v.  Symington,  215  App.  Div.  553,  214 
N.  Y.  Supp.  307. 

ARTICLE  VIII. 

TEMPORARY  ALIMONY  AND  COUNSEL  FEES. 

B.  Nature  of  alimony. 

Pending  an  action  of  divorce,  the  court  is  not  called  upon  to 
regulate  the  manner  of  life  of  the  parties,  and  has  no  power  to 
grant  a  separation  pendente  lite.  Werner  v.  Werner,  204  App. 
Div.  791, 198  N.  Y.  Supp.  701. 

E.  Separation. 

A  husband  who  has  abandoned  his  wife  and  neglected  to  provide 
for  her  must  pay  for  legal  services  rendered  to  her,  in  the  event 
that  she  seeks  a  legal  separation.  The  services  of  a  detective  may 
be  recovered  in  a  proper  case,  but  it  must  be  shown  by  clear  and 
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convincing  proof  that  the  evidence  of  a  detective  was  necessary. 
Lanyon's  Detective  Agency,  Inc.  v.  Cochrane,  199  N.  Y.  Supp.  482. 
The  fact  that  the  court  refuses  to  make  an  allowance  for  alimony 
or  counsel  fees  in  an  action  for  separation  does  not  determine  that 
the  husband  is  not  liable  for  the  support  of  the  wife,  nor  does  it 
release  him  from  his  obligation  to  furnish  her  necessaries.  Elder 
V.  Rosenwasser,  238  N.  Y.  427,  reversing  208  App.  Div.  745,  202 
N.  Y.  Supp.  924, 121  Misc.  181,  200  N.  Y.  Supp.  620. 

F.  Annulment. 

In  an  action  by  a  common  law  wife  to  set  aside  a  subsequent 
ceremonial  marriage  between  her  husband  and  another,  she  may 
be  allowed  alimony  and  counsel  fees.  Procita  v.  Procita,  190  N.  Y. 
Supp.  21. 

G.  Pending  appeal. 

In  an  action  for  separation  brought  by  a  wife,  the  court  has  the 
power  under  section  1169  of  the  Civil  Practice  Act  to  award  tem- 
porary alimony  and  counsel  fees  to  the  plaintiff  pending  an  appeal 
from  a  judgment  in  her  favor,  which  awards  her  permanent  ali- 
mony, notwithstanding  all  proceedings  under  the  judgment  were 
stayed  pending  the  appeal ;  but  the  temporary  alimony  so  awarded 
must  be  applied  as  payment  pro  tanto  of  the  judgment  in  the  event 
of  affirmance.  Bauman  v.  Bauman,  209  App.  Div.  238,  204  N.  Y. 
Supp.  265,  affirmed  205  N.  Y.  Supp.  912. 

An  application  by  the  plaintiff  in  a  separation  action  for  addi- 
tional counsel  fees  and  money  to  cover  essential  disbursements  on 
an  appeal  from  a  judgment  dismissing  her  complaint,  will  be 
granted,  where  the  affidavit  filed  by  her  shows  that  the  appeal  is  in 
some  respects  meritorious,  and  that  she  will  probably  be  success- 
ful. McCracken  v.  McCrachen,  213  App.  Div.  768,  210  N.  Y. 
Supp.  881. 

H.  Eifect  of  separation  agreement. 

Alimony  and  counsel  fees  will  be  denied  to  a  wife  in  an  action 
for  divorce  where  there  is  a  prior  separation  agreement  providing 
for  monthly  payments  by  the  husband,  which  is  still  in  force. 
Ascher  v.  Ascher,  213  App.  Div.  183,  210  N.  Y.  Supp.  515. 

Alimony  and  counsel  fees  will  be  denied  although  a  prior  separa- 
tion agreement  has  been  broken  by  the  husband  by  refusing  to  pay 
an  installment,  where  the  wife,  prior  to  the  motion  for  alimony  and 
counsel  fee,  has  commenced  an  action  on  the  separation  agree- 
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ment  to  recover  the  installment  due,  for  the  action  by  the  wife 
constitutes  a  waiver  of  any  breach  of  the  agreement  on  the  part  of 
the  husband,  for  by  commencing  the  action  she  elects  to  confirm 
the  contract,  and  from  that  time  until  another  breach  occurs  the 
separation  agreement  as  to  her  is  in  force  and  she  cannot  be 
awarded  alimony  and  counsel  fee.  Ascher  v.  Ascher,  213  App. 
Div.  183,  210  N.  Y.  Supp.  515. 

Alimony  will  be  refused  but  counsel  fees  allowed  where  there  is 
a  separation  agreement  existing  between  the  parties,  the  adequacy 
of  which  is  not  attacked  by  the  wife,  although  it  is  claimed  that  the 
agreement  has  been  broken  by  the  husband.  Smith  v.  Smith,  127 
Misc.  764,  217  N.  Y.  Supp.  3. 

A  valid  and  subsisting  agreement  of  separation  is  a  bar  to  an 
action  for  alimony  pendente  lite,  and  the  question  as  to  whether 
the  agreement  is  valid  will  not  be  determined  upon  affidavits  but 
only  upon  careful  inquiry  and  competent  proof.  The  agreement 
must  be  recognized  until  it  is  impeached  by  competent  proof.  The 
wife,  however,  may  be  granted  a  reasonable  counsel  fee  in  order 
that  she  may  prosecute  her  action.  Blueglass  v.  Blueglass,  127 
Misc.  157,  215  N.  Y.  Supp.  325. 

Alimony  will  not  be  awarded  where  it  appears  that  after  the 
commencement  of  the  action  the  parties  entered  into  a  valid  agree- 
ment, in  which  the  wife  agreed  to  receive  a  stipulated  sum  in  full 
settlement  of  all  claims  for  alimony,  counsel  fees  or  otherwise. 
Such  an  agreement  will  not  be  set  aside  where  there  is  no  testimony 
justifying  a  finding  of  misrepresentation,  fraud,  concealment  or 
overreaching  on  the  part  of  the  husband,  nor  any  proof  warrant- 
ing any  finding  except  that  the  agreement  was  voluntarily  entered 
into  by  both  parties  and  is  still  a  subsisting  obligation.  Orissler 
V.  Grissler,  209  App.  Div.  480,  205  N.  Y.  Supp.  119. 

In  an  action  to  recover  upon  an  agreement  entered  into  between 
the  defendant  and  the  plaintiff,  his  wife,  whereby  the  defendant 
agreed  to  pay  the  plaintiff  the  sum  of  $150  per  month  for  her  sup- 
port and  maintenance,  it  is  not  a  good  defense  that  after  the  mak- 
ing of  the  agreement  the  defendant  herein  brought  an  action  to 
annul  the  marriage  in  which  the  plaintiff  herein  procured  an  order 
directing  the  defendant  to  pay  the  plaintiff  $150  per  month  as  tem- 
porary alimony,  where  it  appears  that  the  defendant  continued  to 
make  payments  under  the  agreement  until  the  motion  for  alimony 
was  made.  The  plaintiff  herein  did  not  have  a  choice  of  remedies 
in  the  annulment  action  since  alimony  could  not  be  legally  granted 
in  that  action;    her  only  remedy  was  upon  the  agreement  upon 
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which  she  now  sues.  Butler  v.  Butler,  206  App.  Div.  214,  201  N.  Y. 
Supp.  111. 

In  an  action  by  a  wife  for  separation,  temporary  alimony  for  the 
support  of  herself  and  children  and  counsel  fees  shpuld  not  be 
granted  where  it  appears  that  a  separation  agreement,  which  is 
valid  and  subsisting,  was  entered  into  by  the  parties  prior  to  the 
commencement  of  the  action,  whereby  the  defendant  paid  the  plain- 
tiff $1,500  for  the  support  of  herself  and  children  in  lieu  of  her 
rights  as  his  wife;  that  the  plaintiff  still  has  in  her  possession  the 
amount  so  paid ;  and  that  she  does  not  seek  to  set  aside  the  separa- 
tion agreement,  although  she  alleges  that  she  was  compelled  to  sign 
it  by  force  and  threats.  Rosenblatt  v.  Rosenblatt,  209  App.  Div. 
373,  204  N.  Y.  Supp.  676. 

If  a  separation  agreement  exists,  alimony  and  counsel  fees  will 
not  be  allowed.  Solemene  v.  Solemene,  229  App.  Div.  728,  241 
N.  Y.  Supp.  440. 

I.  Discretion  of  cotirt. 

Alimony  will  not  be  allowed  if  there  has  been  an  allowance  ade- 
quate and  paid  of  alimony  in  a  prior  divorce  action  between  the 
parties  in  another  jurisdiction.  Smart  v.  Smart,  142  Misc.  121, 
253  N.  Y.  Supp.  92. 

J.  Anticipated  success  of  wife  to  be  shown. 

Alimony  and  counsel  fees  will  not  be  granted  to  the  plaintiff  Avife 
in  an  action  of  divorce  if  she  fails  to  exhibit  evidence  tending  to 
show  that  there  is  a  reasonable  ground  for  the  action,  and  a  reason- 
able probability  that  she  will  succeed  in  establishing  her  charges. 
Werner  v.  Werner,  204  App.  Div.  791, 198  N.  Y.  Supp.  701. 

Temporary  alimony  and  counsel  fees  will  not  be  granted  in  a 
separation  action  where  the  afl&davits  do  not  bring  the  case  within 
section  1162  of  the  Civil  Practice  Act.  Thomas  v.  Thomas,  216 
App.  Div.  546,  215  N.  Y.  Supp.  405. 

Temporary  alimony  and  counsel  fees  will  be  denied  where  it 
appears  from  affidavits,  apparently,  that  the  plaintiff  entered  into 
a  conspiracy  with  the  co-respondent  to  ensnare  the  defendant  by 
presenting  him  in  a  compromising  situation,  and  that  while  the 
plaintiff  has  had  the  defendant  shadowed  for  a  year,  she  alleges 
but  one  act  of  adultery  in  her  complaint.  Pincus  v.  Pincus,  210 
App.  Div.  100,  205  N.  Y.  Supp.  425. 

On  application  by  a  wife  for  an  allowance  for  expenses  the  law 
imposes  the  burden  upon  her  of  showing  that  she  has  a  meritorious 
defense  and  that  she  is  not  possessed  of  sufficient  funds  to  defray 
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expenses.  Stillman  v.  Stillman,  199  App.  Div.  735,  192  N.  Y. 
Supp.  360. 

In  determining  whetlier  the  defense  interposed  is  meritorious 
the  court  is  not  required  to  decide  the  merits  of  the  controversy, 
and  the  wife  sustains  the  burden  if  it  appears  that  she  has  a  sub- 
stantial defense  to  the  cause  of  action  alleged  against  her,  and,  on 
such  application,  a  meritorious  defense  is  shown  where  it  appears 
that,  although  she  does  not  deny  the  charges  of  adultery  made 
against  her,  she  does  make  countercharges  against  her  husband. 
Stillman  v.  Stillman,  199  App.  Div.  735, 192  N.  Y.  Supp.  360. 

In  an  action  by  a  husband  a  countercharge  of  adultery  against 
the  husband  meets  the  requirements  of  satisfying  the  court  that 
there  is  reasonable  ground  to  believe  that  the  defendant  has  a 
meritorious  defense,  although  she  does  not  specifically  deny  the 
allegations  of  her  own  misconduct.  Stillman  v.  Stillman,  199  App. 
Div.  735, 192  N.  Y.  Supp.  360. 

On  an  appeal  from  the  order  granting  temporary  alimony  and 
counsel  fees  the  Appellate  Division  will  not  consider  an  amended 
complaint  interposed  after  the  making  of  the  application.  Thomas 
V.  Thomas,  216  App.  Div.  546,  215  N.  Y.  Supp.  405. 

One  of  the  considerations  to  granting  an  allowance  of  counsel 
fees  to  the  plaintiff  wife  in  an  action  for  divorce  is  whether  there 
is  reasonable  ground  to  believe  that  she  will  succeed  in  the  litiga- 
tion and  upon  the  appeal.  Gould  v.  Gould,  201  App.  Div.  127,  194 
N.  Y.  Supp.  122. 

The  plaintiff  is  not  entitled  to  an  allowance  for  counsel  fees 
where  the  defendant  in  his  answer  alleges  that  a  decree  of  absolute 
divorce  was  granted  to  him  by  the  French  courts  in  an  action 
against  the  present  plaintiff,  and  that  the  present  plaintiff  was 
convicted  by  the  French  courts  of  the  crime  of  adultery  committed 
with  the  co-respondent  in  the  divorce  action,  and  plaintiff's  answer 
does  not  deny  the  facts  alleged  against  her  in  defendant's  answer, 
except  that  the  courts  of  France  were  without  jurisdiction.  Gould 
V.  Gould,  201  App.  Div.  127, 194  N.  Y.  Supp.  122. 

An  allowance  of  alimony  and  counsel  fees  will  be  denied  upon 
the  application  therefor  if  the  complaint  appears  to  fail  to  set  forth 
the  jurisdictional  facts  required  of  the  residence  of  the  parties. 
Thomas  v.  Thomas,  216  App.  Div.  546,  215  N.  Y.  Supp.  405. 

0.  Increase  or  decrease  in  amount. 

The  only  method  by  which  a  provision  for  alimony  may  be 
changed  is  by  the  order  of  the  court.     No  agreement  of  the  parties 
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has  any  effect  on  the  order  unless  it  is  reviewed  and  made  effective 
by  jurisdictional  sanction.  The  attorney  for  the  plaintiff  wife  has 
no  implied  authority  to  waive  the  rights  by  a  reduction  of  the  ali- 
mony granted  to  her  by  an  order  of  the  court.  Hallow  v.  Hallow, 
200  App.  Div.  642,  193  N.  Y.  Supp.  460. 

P.  Allowance  of  counsel  fees. 

An  allowance  cannot  be  made  to  provide  for  the  payment  of  past 
expenses.  Stillman  v.  Stillman,  199  App.  Div.  735, 192  N.  Y.  Supp. 
360. 

An  allowance  of  counsel  fees  for  expenses  already  incurred  can- 
not be  made  in  a  judgment  for  separation.  Stevens  v.  Stevens,  214 
App.  Div.  785,  211  N.  Y.  Supp.  193. 

Counsel  fees  cannot  be  allowed  to  the  attorney  for  the  wife  after 
the  action  has  been  settled  by  the  reconciliation  of  the  parties. 
ConUin  v.  ConUin,  201  App.  Div.  170, 194  N.  Y.  Supp.  685,  affirmed 
234  N.  Y.  546. 

Counsel  fees  will  not  be  allowed  to  the  wife  in  an  action  for 
divorce  for  past  services  rendered  by  the  wife's  attorney,  unless  it 
is  necessary  to  enable  her  to  further  defend  or  prosecute  the  action. 
Beauley  v.  Beauley,  199  App.  Div.  279, 191  N.  Y.  Supp.  398. 

Provisions  for  counsel  fees  and  other  expenses  are  to  be  made 
by  the  court  during  the  pendency  of  the  action  for  the  purpose  of 
carrying  it  on,  and  not  for  past  expenditures.  The  Appellate  Divi- 
sion will  not  grant  counsel  fees  to  the  wife  where  she  was  success- 
ful upon  the  trial  before  the  referee,  and  the  judgment  entered 
upon  the  report  of  the  referee  is  affirmed  by  the  Appellate  Division. 
Nottingham  v.  Nottingham,  209  App.  Div.  459,  204  N.  Y.  Supp.  750. 

The  fact  that  a  prior  allowance  to  the  wife  for  expenses  is 
exhausted  is  not  conclusive  as  to  the  necessity  for  an  additional 
allowance,  but  it  must  be  made  to  appear  also  that  she  has  not  in 
hand  sufficient  funds  to  meet  further  expenses.  Stillman  v.  Still- 
man, 199  App.  Div.  735, 192  N.  Y.  Supp.  360. 

Counsel  fees  will  not  be  allowed  to  a  wife  on  an  application  by 
her  husband  to  modify  the  provisions  in  a  final  judgment  of  divorce 
relating  to  the  custody  of  a  child  of  the  marriage.  Bishop  v. 
Bishop,  210  App.  Div.  3,  205  N.  Y.  Supp.  542. 

"Necessary  expenses"  contemplated  by  section  1169  do  not 
include  referee's  fees,  and  the  husband  will  not  be  compelled  to  pay 
fees  to  enable  the  wife  to  take  up  the  report.    Kaufman  v.  Kauf- 
man, 122  Misc.  219,  203  N.  Y.  Supp.  510. 
Where  a  wife  has  secured  a  judgment  against  the  husband 
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restraining  him  from  disposing  of  Ms  real  property  and  the  hus- 
band claimed  that  by  reason  of  such  judgment  he  was  unable  to 
realize  on  his  property  and  pay  the  sum  awarded  for  counsel  fees 
and  expenses,  the  order  for  the  payment  of  counsel  fees  and 
expenses  may  be  conditioned  upon  the  wife  consenting  to  the 
modification  of  the  judgment  so  that  such  property  may  be  con- 
veyed. Stokes  V.  Stokes,  205  App.  Div.  328,  199  N.  Y.  Supp.  504. 
An  attorney  for  the  plaintiff  in  an  action  for  divorce  will  be 
summarily  directed  to  return  to  the  defendant  the  amount  of  a 
counsel  fee  where  the  fee  was  paid  under  protest  and  without 
prejudice  to  an  appeal  from  the  order  granting  it ;  that  the  order 
granting  the  fee  forbade  the  trial  of  the  action  so  long  as  it  was 
unpaid ;  that  the  defendant,  in  order  to  proceed  with  the  trial,  paid 
the  sum  under  protest ;  and  that  subsequently  the  order  granting 
the  fee  was  reversed  on  appeal.  The  court  has  the  power  to  com- 
pel the  summary  restitution  of  the  fee,  and  the  defendant  is  not 
relegated  to  an  action.  Pincus  v.  Pincus,  211  App.  Div.  128,  206 
N.  Y.  Supp.  599. 

An  appeal  by  the  defendant  in  an  action  for  divorce  from  an 
order  denying  her  motion  for  a  reference  to  determine  plaintiff's 
ability  to  pay  counsel  fees,  which  motion  was  made  after  an  appeal 
had  been  taken  by  her  from  an  order  denying  the  confirmation  of 
the  referee's  report  in  her  favor,  must  be  dismissed,  though  it 
should  have  been  granted  when  made,  where  the  action  has  been 
ended  by  a  decision  of  the  Appellate  Division  afi&rming  the  ref- 
eree's report  in  her  favor,  and  provision  may  not  be  made  for  past 
expenses  incurred  in  the  defense  of  the  action.  Nottingham  v. 
Nottingham,  209  App.  Div.  462,  204  N.  Y.  Supp.  753. 

An  attorney  at  law  who  appeared  for  a  wife  in  an  action  for 
separation  and  secured  a  judgment  of  separation  and  for  alimony 
on  the  ground  of  abandonment,  may  recover  counsel  fees  in  an 
action  against  the  husband  on  the  theory  that  his  services  in  the 
separation  action  were  necessaries,  where  counsel  fees  were  not 
allowed  in  the  separation  action.  Elder  v.  Cochrane,  209  App. 
Div.  665,  205  N.  Y.  Supp.  292. 

An  attorney  cannot  maintain  an  action  against  a  husband  for 
services  rendered  the  wife  in  an  action  brought  by  her  for  absolute 
divorce,  but  legal  fees  and  expenses  of  an  action  for  separation 
can  be  recovered,  in  an  action  against  the  husband,  where  they  were 
necessarily  incurred  to  protect  the  interests  of  the  wife.  Lanyon's 
Detective  Agency  v.  Cochrane,  240  N.  Y.  274,  reversing  210  App. 
Div.  590,  206  N.  Y.  Supp.  392. 
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An  action  by  a  detective  agency  to  recover  from  a  husband  for 
detective  services  in  shadowing  him,  upon  employment  of  his 
wife's  attorney  in  an  action  by  her  for  a  separation,  cannot  be 
successfully  maintained  where,  although  it  is  alleged  that  such 
services  in  discovering  the  husband's  infidelity  were  necessary  to 
enable  the  wife  successfully  to  maintain  her  action  for  separation, 
an  examination  of  the  evidence  discloses  that  the  trial  of  the 
separation  action  resulted  in  a  judgment,  taken  'by  agreement, 
upon  a  charge  of  abandonment,  and  that  the  abandonment  could 
have  been  proved  without  the  aid  of  detectives.  Services  of  detec- 
tives to  unearth  information  as  to  infidelities  of  the  husband  are 
not  a  necessity  for  which  he  will  be  presumed  to  have  pledged  his 
credit.  Lanyon's  Detective  Agency  v.  Cochrane,  240  N.  Y.  274, 
reversing  210  App.  Div.  590,  206  N.  Y.  Supp.  392. 

An  attorney  is  entitled  to  recover  from  a  husband  for  legal  serv- 
ices rendered  the  wife  in  an  action  for  divorce,  in  which  she  was 
successful,  upon  the  theory  that  such  services  were  necessary  and 
proper  for  the  support  and  protection  of  the  wife.  The  fact  that 
a  provision  for  alimony  and  counsel  fee  was  denied  defendant's 
wife  on  the  ground  that  the  court  had  no  jurisdiction  in  personam 
by  reason  of  the  fact  that  the  defendant  was  absent  from  the  state 
does  not  bar  plaintiff's  action  in  the  absence  of  any  decree  on  the 
merits  adverse  to  defendant's  wife.  Moreover,  defendant's  Avife 
was  under  no  obligation  to  make  an  application  for  alimony  and 
counsel  fee,  since  the  remedy  offered  her,  pursuant  to  section  1169 
of  the  Civil  Practice  Act,  is  not  exclusive.  Mayper  v.  Harlan,  125 
Misc.  123,  210  N.  Y.  Supp.  257. 

An  attorney  for  a  wife  in  an  action  for  separation  in  which  the 
court  has  granted  alimony  and  counsel  fee,  cannot  recover  from 
the  husband  for  the  services  rendered  to  the  wife  in  the  separation 
action  and  in  an  ancillary  action,  for  the  determination  of  the  court 
awarding  alimony  and  counsel  fee  is  a  determination  that  the 
amount  so  warded  is  the  extent  of  the  liability  of  the  husband  to 
provide  necessaries  for  the  wife,  including  counsel  fees  in  these 
actions.     Klein  v.  Dula,  217  App.  Div.  473,  217  N.  Y.  Supp.  221. 

The  rule  seems  to  be  that  counsel  fees  can  only  be  allowed  to 
the  wife  for  the  defense  or  prosecution  of  a  matrimonial  action 
prior  to  a  final  decree  dissolving  the  marriage  or  for  the  services 
of  counsel  on  an  appeal  from  such  a  decree;  after  a  final  decree 
dissolving  the  matrimonial  relation  of  the  parties  from  which  no 
appeal  is  taken,  there  can  be  no  allowance  to  the  wife  for  the  sub- 
sequent services  of  counsel  for  the  reason  that  the  status  of  hus- 
32 
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band  and  wife  no  longer  exists.     Wright  v.  Wright,  139  Misc.  423, 
248  N.  Y.  Supp.  317. 

Section  1169  of  the  Civil  Practice  Act  provides  that  the  court 
may  require  "the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,"  and 
does  not  authorize  such  payment  to  be  made  to  the  wife 's  counsel, 
and,  therefore,  such  an  order  is  void  and  of  no  effect.  The  order 
should  make  the  counsel  fee  payable  to  the  wife.  Quinn  v.  Quinn, 
133  Misc.  266,  231  N.  Y.  Supp.  329. 

Q.  Procedure. 

In  an  action  by  a  husband  for  separation,  in  which  the  defendant 
interposes  a  general  denial,  the  defendant  is  not  entitled  to  exam- 
ine the  plaintiff  before  trial  under  section  288  of  the  Civil  Practice 
Act  as  to  the  value  of  the  plaintiff's  property.  Safrin  v.  Safrin, 
205  App.  Div.  628,  200  N.  Y.  Supp.  51. 

During  the  pendency  of  an  action  of  separation  in  the  Supreme 
Court,  the  husband  may  be  arrested  upon  a  warrant  issued  out  of 
the  Children's  Court  upon  a  charge  of  non-support  of  his  wife  and 
infant  child.  People  ex  rel.  Van  Wert  v.  Watson,  128  Misc.  513, 
220  N.  Y.  Supp.  79. 

ARTICLE  IX. 

REFERENCE  ON  ISSUES. 

B.  Civil  Practice  Act,  §  1174.    When  judgment  in  matrimonial  action 
must  be  rendered  by  court. 

In  an  action  to  annul  a  marriage  or  for  a  divorce  or  separation,  which  has  been 
referred  to  an  official  referee,  judgment  may  be  taken,  of  course,  upon  the  referee's 
report.  Where  a  reference  is  made  in  such  an  action  to  a  referee  other  than  aia 
official  referee,  the  testimony  and  the  other  proceedings  upon  the  reference  must  be 
certified  to  the  court  by  the  referee  with  his  report;  and  judgment  must  be  rendered 
by  the  court.     (Amended  by  Chapter  220,  Laws  of  1927.) 

DD.  Civil  Practice  Act,  §  469.    General  powers  of  a  referee. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  must  be  brought  on  upon  like  notice 
and  conducted  in  like  manner  as  where  the  trial  is  by  the  court  without  a  jury.  The 
referee  exercises,  upon  such  a  trial,  the  same  powers  as  the  court,  to  grant  adjourn- 
ments, to  preserve  order,  and  punish  a  violation  thereof,  or  to  subpoena  a  witness 
to  attend  before  him  and  in  a  proper  case  bring  with  him  a  book,  document  or  other 
paper.  Upon  the  trial  of  an  issue  of  fact,  the  referee  exercises  also  the  same  power 
as  the  court,  to  allow  amendments  to  the  summons  or  to  the  pleadings;  to  compel  the 
attendance  of  a  witness  by  attachment;  and  to  punish  a  witness  for  a  contempt  of 
court,  for  non-attendance,  or  refusal  to  be  sworn,  or  to  testify.  On  a  hearing  before 
a  referee  or  referees,  the  plaintiff  may  submit  to  a  nonsuit  or  a  dismissal  of  his 
complaint  or  he  may  be  nonsuited  or  his  complaint  may  be  dismissed,  in  like  manner 
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as  upon   a   trial,   at   any   time   before   the   cause   has   been   finally   submitted   for    a 
decision. 

Where  a  final  judgment  upon  the  whole  issue  must  be  awarded  in  a  referee's 
report,  or  where  an  undefended  action  for  divorce  or  separation  or  to  annul  a  marriage 
has  been  referred  to  an  official  referee,  the  referee  may  make  a  computation,  or  an 
assessment,  or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of  enabling  him  to 
award  the  proper  judgment  or  enabling  the  court  to  carry  it  into  effect;  and  he  may 
ascertain  and  fix  the  damages,  as  a  jury  may  do  upon  the  execution  of  a  writ  of 
inquiry.  The  powers  conferred  by  this  section  are  exercised  in  like  manner  and  upon 
like  terms  as  similar  powers  are  exercised  by  the  court  upon  a  trial.  (Amended  by 
Chapter  159,  Laws  of  1924.) 

E£.  Undefended  actions. 

Rule  282  of  the  Rules  of  Civil  Practice  forbids  the  granting  of 
reference  in  an  action  for  divorce  where  the  defendant  fails  to 
answer.  The  provisions  of  the  rule  are  mandatory.  ScJiapley  v. 
Schapley,  123  Misc.  446,  205  N.  Y.  Supp.  577. 

But  Chapter  154  of  the  Laws  of  1927  authorizes  the  reference  to 
any  official  referee  of  an  undefended  action  for  divorce,  or  for  a 
separation,  or  to  annul  a  marriage,  or  a  proceeding  for  the  dissolu- 
tion of  a  marriage  on  the  ground  of  absence. 

F.  Nature  of  reference. 

A  reference  in  a  matrimonial  action  does  not  follow  as  a  matter 
of  course  upon  the  consent  of  the  parties ;  but  the  court  in  its  dis- 
cretion may  grant  or  refuse  the  order  under  section  465  of  the 
Civil  Practice  Act.  Schapley  v.  Schapley,  123  Misc.  446,  205  N.  Y. 
Supp.  577. 

An  order  of  reference  should  not  be  made  in  a  matrimonial 
action  unless  the  court  is  assured  that  the  defendant  intends  in 
good  faith  to  defend  and  answer,  and  that  the  action  is  not  inter- 
posed for  reference  purposes  only.  It  has  been  held  that  such  an 
order  could  not  be  granted  unless  the  answer  is  verified,  and  unless 
there  is  presented  with  the  stipulations  of  the  attorneys  an  affidavit 
of  the  defendant's  attorney  to  the  effect  that  the  answer  is  inter- 
posed in  good  faith,  not  for  the  purpose  of  obtaining  a  reference, 
but  because  the  defendant  intends  in  good  faith  to  defend  the 
action.     Schapley  v.  Schapley,  123  Misc.  446,  205  N.  Y.  Supp.  577. 

H.  Beport  of  referee. 

A  referee  appointed  in  an  action  for  divorce  has  the  right  to 
accompany  his  findings  by  an  opinion  in  which  he  states  his  view 
of  the  evidence  and  the  reasons  for  his  findings.  Nottingham  v. 
Nottingham,  209  App.  Div.  459,  204  N.  Y.  Supp.  750. 
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ARTICLE  X. 

JUDGMENTS  IN  MATRIMONIAL  ACTIONS. 

A.  Judgment  by  default. 

A  motion  to  vacate  a  judgment  in  a  separation  action  which 
granted  the  wife  alimony,  and  to  open  the  default  of  the  defendant, 
will  be  denied  where  it  is  based  on  an  alleged  separation  agree- 
ment between  the  parties,  which  the  husband  desires  to  set  up 
as  a  defense  to  the  separation  action,  and  which  purports  to 
release  the  husband  from  paying  any  allowance  or  alimony  for 
the  support  and  maintenance  of  the  wife  at  any  time  whatsoever, 
since  the  agreement  is  invalid  under  section  51  of  the  Domestic 
Relations  Law  and  would  constitute  no  defense  to  the  action. 
Mabbett  v.  Mabbett,  197  App.  Div.  654,  189  N.  Y.  Supp.  205. 

An  application  to  open  default  in  a  matrimonial  action  is  denied 
where  the  moving  party  fails  to  show  any  meritorious  defense. 
Goldstein  v.  Goldstein,  212  App.  Div.  470,  208  N.  Y.  Supp.  810. 

Under  section  1150,  if  defendant  does  not  appear  and  plead,  or 
if,  by  his  pleading,  he  fails  to  deny  the  allegation  of  adultery, 
plaintiff  must  prove  all  the  material  allegations  in  the  complaint, 
and  he  must  also  prove  that  there  is  no  prior  divorce.  What  are 
material  allegations  depends  on  general  rules  of  pleading.  It  is 
still  unnecessary  for  plaintiff  to  negative,  by  his  testimony,  any 
of  the  defenses  enumerated  in  section  1153  of  the  Civil  Practice 
Act.    Olmsted  v.  Olmsted,  210  App.  Div.  3^3,  206  N.  Y.  Supp.  289. 

Under  rule  277  of  the  Rules  of  Civil  Practice,  if  defendant  makes 
default,  plaintiff  must,  in  addition  to  giving  the  proof  required 
by  section  1150  of  the  Civil  Practice  Act,  have  either  (1)  proceeded 
by  a  complaint  verified  by  his  oath,  which  negatives  the  defenses 
enumerated  in  section  1153,  or  (2)  produce  an  aflfidavit  on  the 
point.  He  is  not  required  to  give  any  evidence.  He  is  not  required 
to  supplement  the  verified  pleading  or  affidavit,  whichever  it  may 
be,  by  proof.  Olmsted  v.  Olmsted,  210  App.  Div.  393,  206  N.  Y. 
Supp.  289. 

An  interlocutory  judgment  cannot  be  rendered  on  a  counter- 
claim in  an  action  for  separation,  in  which  the  plaintiff  fails  to 
appear  for  trial,  upon  a  stipulation  of  the  parties  and  upon  some 
evidence  which,  in  itself,  is  insufficient  to  justify  the  judgment, 
for  to  do  so  would  constitute  a  violation  of  rule  283  of  the  Rules  of 
Civil  Practice.  Greenfield  v.  Greenfield,  215  App.  Div.  504,  213 
N.  Y.  Supp.  643. 

Where  at  the  close  of  the  trial  of  an  action  for  annulment  in 
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which  there  was  no  appearance  on  behalf  of  the  defendant,  the 
justice  who  heard  the  evidence  marked  some  of  the  findings  as 
found  and  others  as  refused,  but  made  no  decision,  although  the 
judgment  recites  that  the  court  had  filed  a  decision  containing  a 
statement  of  the  facts  found  and  directing  judgment,  the  judgment 
thereon  will  be  reversed.  The  trial  judge  should  have  made  a 
decision  embodying  the  facts  which  were  found  and  the  conclu- 
sions of  law  drawn  from  such  facts,  that  the  complaint  be  dis- 
missed and  that  judgment  be  entered  accordingly.  The  omission 
of  a  decision  in  the  form  required  by  statute  is  not  a  mere  tech- 
nical defect,  and  presents  an  obstacle  to  the  assertion  by  the 
plaintiff  of  the  right  to  a  dissolution  of  the  marriage  and  to  a 
review  by  the  court  of  the  errors  on  the  trial.  Minner  v.  Minner, 
238  N.  Y.  529,  reversing  208  App.  Div.  820,  203  N.  Y.  Supp.  941. 

B.  Interlocutory  judgment. 

An  interlocutory  judgment  is  not  required  in  an  action  of  sepa- 
ration. Christiana  v.  Christiano,  204  App.  Div.  47, 197  N.  Y.  Supp. 
72. 

An  interlocutory  judgment  in  an  action  to  annul  a  marriage 
is  erroneous  where  it  directs  the  entry  of  a  final  judgment  after 
the  expiration  of  the  statutory  period  "dissolving"  the  marriage 
relation,  and  it  will  be  amended  nunc  pro  tunc  under  section  105 
of  the  Civil  Practice  Act  by  substituting  for  the  word  "dissolving" 
the  word  "annulling."  Falikman  v.  FaliJcman,  206  App.  Div.  7, 
200  N.  Y.  Supp.  376. 

In  an  action  for  divorce  a  defendant,  who  has  failed  to  file 
requests  to  find  before  entry  of  the  decree,  may,  under  section 
105  of  the  Civil  Practice  Act,  in  the  discretion  of  the  court,  be 
permitted  to  so  file  nunc  pro  tunc  in  the  interest  of  justice.  But 
while  the  trial  justice  may  pass  upon  said  requests,  his  findings 
therein  cannot  vary  or  be  inconsistent  with  the  findings  and  decree 
previously  made  and  entered.  McCall  v.  McCall,  129  Misc.  127, 
•220  N.  Y.  Supp.  526. 

In  an  action  for  divorce  a  reference  to  hear  and  determine  the 
issues  does  not  include  the  awarding  of  alimony  for  it  is  not  an 
■essential  part  of  an  action  for  divorce ;  to  the  extent  that  pro- 
vision was  made  for  an  inquiry  into  the  defendant's  financial  con- 
dition and  the  proper  amount  of  alimony  to  be  allowed,  the 
reference  was  not  to  hear  and  determine,  but  rather  to  inform  the 
conscience  of  the  court,  the  court  alone  having  the  power  "in  its 
■discretion"  to  award  alimony  and  provide  for  the  maintenance 
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and  custody  of  cMldren.  Therefore,  the  court  is  not  precluded 
by  the  referee's  findings  of  fact  and  conclusions  of  law  in  regard 
to  the  amount  of  alimony,  but  may  treat  them  as  merely  advisory, 
and  may  review  the  testimony  and  grant  alimony  according  to  its 
independent  judgment.  Johnstone  v.  Johnstone,  130  Misc.  243,  223 
N.  Y.  Supp.  744. 

C.  Final  judgment. 

Where  an  interlocutory  judgment  for  divorce  provides  that  it 
shall  become  the  final  judgment  as  of  course  three  months  after 
the  entry  and  filing  thereof,  and  that  upon  this  judgment  becoming 
the  final  judgment  the  marriage  shall  be  dissolved,  the  interlocu- 
tory judgment  becomes  final  three  months  after  it  is  entered  and 
it  is  not  necessary  to  enter  a  separate  final  judgment.  Matter  of 
Albrecht,  118  Misc.  737,  194  N.  Y.  Supp.  432. 

A  judgment  of  separation  may  contain  a  clause  reserving  for 
future  consideration  the  question  of  alimony  and  counsel  fees, 
but  should  not  elaborate  upon  the  method  of  applying  for  such 
relief  and  the  manner  of  service  of  the  application.  Mattheivs  v. 
Matthews,  128  Misc.  425,  219  N.  Y.  Supp.  341. 

Where  it  appears  that  an  action  for  divorce  was  instituted  and 
the  proceedings  left  incomplete  by  failure  to  comply  with  the 
statutory  requirement  under  section  1176  of  entering  and  filing 
interlocutory  and  final  decrees,  the  defendant  subsequently  dying 
and  the  plaintiff  thereafter  presenting  applications  nunc  pro  tunc 
for  the  entry  of  the  decrees  in  consummation  of  the  divorce,  the 
strict  construction  required  of  the  statute  prohibits  a  divorce 
resulting  thereby  from  being  held  valid,  and  an  application  for 
letters  of  administration  upon  the  estate  of  the  deceased  husband 
must  be  granted  the  wife  regardless  of  the  fact  that  she  has  entered 
into  a  subsequent  void  marriage.  Matter  of  Huber,  136  Misc.  634, 
244  N.  Y.  Supp.  123. 

ARTICLE  XI. 

PERMAITENT  ALIMONY  AND  CUSTODY  OF  CHILDREN. 

B.  Civil  Practice  Act,  §  1159.    Modification  of  judgment  or  order  in 
action  for  divorce  brought  by  wife. 

Where  an  action  for  divorce  is  brought  by  a  husband  or  wife,  and  a  final  judgment 
of  divorce  has  been  rendered  in  favor  of  the  wife,  the  court,  by  order  upon  the 
application  of  the  husband  on  notice,  and  on  proof  of  the  marriage  of  the  wife  after 
such  final  judgment,  must  modify  such  final  judgment  and  any  orders  made  with 
respect  thereto  by  annulling  the  provisions  of  such  final  judgment  or  orders,  or  of 
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both,    directing   payments    of    money    for   the    support    of    the   wife.      (Amended    by 
Chapter  220,  Laws  of  1934.) 

D.  Civil  Practice  Act,  §  1170.    Custody  and  maintenance  of  children,  and 
support  of  plaintiff  in  action  for  divorce  or  separation. 

Where  an  action  for  divorce  or  separation  is  brought  by  either  husband  or  wife, 
the  court,  except  as  otherwise  expressly  prescribed  by  statute,  must  give,  either  in 
the  final  judgment,  or  by  one  or  more  orders,  made  from  time  to  time  before  final 
judgment,  such  directions  as  justice  requires,  between  the  parties,  for  the  custody, 
care,  education,  and  maintenance  of  any  of  the  children  of  the  marriage,  and  where 
the  action  is  brought  by  the  wife,  for  the  support  of  the  plaintiff.  The  court,  by 
order,  upon  the  application  of  either  party  to  the  action,  or  any  other  person  or 
party  having  the  care,  custody  and  control  of  said  child  or  children  pursuant  to  said 
final  judgment  or  order,  after  due  notice  to  the  other,  to  be  given  in  such  manner  as 
the  court  shall  prescribe,  at  any  time  after  final  judgment,  may  annul,  vary  or  modify 
such  directions,  or  in  case  no  such  direction  or  directions  shall  have  been  made, 
amend  it  by  inserting  such  direction  or  directions  as  justice  for  the  custody,  care, 
education  and  maintenance  of  any  such  child  or  children  or  for  the  support  of  the 
plaintifE  in  such  final  judgment  or  order  or  orders.  (Amended  by  Chapter  240,  Laws  of 
1925,  and  Chapter  521,  Laws  of  1934.) 

E.  Permanent  alimony. 
1.  In  general. 

In  an  action  for  separation  the  court  has  power,  under  section 
467  of  the  Civil  Practice  Act,  to  direct  a  reference  to  inquire  into 
and  report  the  amount  of  alimony  which  the  defendant  should 
reasonably  be  required  to  pay  to  the  plaintiff,  since  the  question 
of  alimony  is  not  a  question  of  fact  arising  upon  the  pleadings. 
However,  the  practice  should  not  be  adopted  except  under  unusual 
and  extraordinary  circumstances,  since  it  leads  to  delay,  unneces- 
sary expense  and  protracted  litigation.  The  better  practice  is  for 
the  court,  at  the  time  of  the  hearing  upon  the  issues  raised  by 
the  pleadings  and  after  the  determination  of  those  issues,  to  take 
proof  upon  which  to  determine  the  amount  to  be  allowed  for  ali- 
mony.   LePage  v.  LePage,  208  App.  Div.  458,  204  N.  Y.  Supp.  260. 

A  wife,  upon  a  decree  of  separation  in  her  favor,  will  be  allowed 
permanent  alimony,  although  she  has  property  of  her  own.  Stevens 
V.  Stevens,  125  Misc.  451,  211  N.  Y.  Supp.  192. 

3.  Judgment  on  substituted  service. 

A  judgment  of  annulment  should  contain  no  provision  for  per- 
manent alimony,  where  the  summons  has  been  served  on  the  hus- 
band by  publication.  Kellogg  v.  Kellogg,  122  Misc.  734,  203  N.  Y. 
Supp.  757,  affirmed  209  App.  Div.  727,  209  N.  Y.  Supp.  649,  affirmed 
241  K  Y.  528. 
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Where  a  husband  is  served  by  substituted  service  and  he  does 
not  appear  in  the  action  either  in  person  or  by  attorney,  the 
judgment,  so  far  as  it  relates  to  the  payment  of  alimony  and  costs, 
is  a  nullity,  and  a  subsequent  general  appearance  of  the  husband 
upon  a  motion  to  punish  him  for  failure  to  pay  alimony  does  not 
give  validity  to  the  decree.  Robinfton  v.  Robinson,  123  Misc.  80, 
204  N.  Y.  Supp.  329,  affirmed  209  App.  Div.  896,  205  N.  Y.  Supp. 
949. 

A  judgment  of  separation  secured  against  a  non-resident  upon 
substituted  service  of  process  should  not  contain  provisions  for 
alimony  and  counsel  fees  or  costs.  Matthews  v.  Matthews,  128 
Misc.  309,  219  N.  Y.  Supp.  333. 

4.  Amount. 

Where  the  defendant  in  a  separation  action  is  unsuccessful  and 
the  referee  to  take  proof  of  the  financial  resources  of  the  defendant 
and  to  report  to  the  court  the  amount  necessary  to  be  allowed  for 
the  support  of  the  plaintiff  and  the  three  minor  children,  issue 
of  the  marriage,  recommends  allowances  which  upon  the  evidence 
seem  to  be  suitable  and  just  to  both  parties  to  the  action,  the 
court  upon  motion  to  confirm  the  referee 's  report  will  substantially 
adopt  his  findings.  Rosenwasser  v.  Rosenwasser ,  117  Misc.  123, 
190  N.  Y.  Supp.  774. 

Where  the  husband  expresses  his  willingness  to  permit  the  wife 
and  her  children  to  continue  in  the  occupancy  of  his  house  where 
they  are  now  residing  until  it  is  sold,  he  should  not  be  obliged 
to  pay  a  stated  sum  a  year  rent  in  lieu  of  such  occupancy  as  recom- 
mended by  a  referee.  Rosenwasser  v.  Rosenwasser,  117  Misc. 
123,  190  N.  Y.  Supp.  774. 

An  allowance  of  permanent  alimony  in  a  decree  of  separation 
at  the  rate  of  $5,000  per  year  is  excessive,  where  it  appears  that 
the  defendant  was  never  able  to  earn  more  than  $2,600  per  year 
and  that  he  has  been  dependent  on  his  father.  Dula  v.  Dula,  217 
App.  Div.  790,  217  N.  Y.  Supp.  224. 

Alimony  of  $12,000  per  year  to  be  paid  by  the  husband  whose 
total  property  is  $380,000,  is  excessive  and  will  be  reduced  to 
$8,000.    Goetz  v.  Goets,  217  App.  Div.  31,  216  N.  Y.  Supp.  434. 

An  allowance  in  the  final  judgment  of  separation  of  back  alimony 
accruing  during  the  period  in  which  the  court  had  granted  the  wife 
to  temporary  allowance  is  erroneous.  Goetz  v.  Goets,  217  App. 
Div.  31,  216  N.  Y.  Supp.  434. 

Where  the  referee  upon  making  a  finding  that  the  present  income 
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of  the  defendant  is  from  $17,000  to  $20,000  per  annum,  recommends 
a  yearly  allowance  of  $8,400  for  the  support  of  the  wife  and  chil- 
dren, and  it  appears  that  the  defendant  was  a  man  of  considerable 
means  and  of  good  standing  in  the  business  community,  the  court 
will  not  presently  require  him  to  give  security  for  his  obedience 
to  the  directions  which  the  court  may  give  in  respect  to  the  pay- 
ment of  allowances,  as  upon  it  being  made  to  appear  that  defend- 
ant's income  has  materially  increased,  the  judgment,  upon  leave 
granted,  may  be  modified  in  the  manner  provided  in  section  1170 
of  the  Civil  Practice  Act.  Rosenwasser  v.  Rosenwasser,  117  Misc. 
123, 190  N.  Y.  Supp.  774. 

6.  Action  for  support  and  maintenance. 

An  action  for  an  adjustment  by  a  judgment  of  the  financial 
interests  of  a  husband  and  a  wife  is  not  a  matrimonial  action 
and  the  law  makes  no  provision  for  an  action  for  alimony  or 
maintenance,  except  in  connection  with  an  action  for  a  divorce 
or  separation  and  even  in  such  an  action,  the  court  cannot,  by  a 
judgment,  provide  for  the  payment  of  alimony  or  maintenance 
unless  a  divorce  or  separation  is  granted  or  a  judgment  of  divorce 
or  separation  is  found  to  be  proper  although  for  some  reason  not 
granted.  Ainsworth  v.  Ainsworth,  239  App.  Div.  258,  267  N.  Y. 
Supp.  587. 

7.  Effect  of  separation  agreement. 

If,  after  the  commencement  of  an  action  of  divorce  by  the  wife, 
the  parties  enter  into  an  agreement  whereby  the  husband  agrees 
to  pay  a  specified  sum  weekly  as  alimony  and  the  wife  agrees  to 
release  her  right  of  dower  in  his  real  estate  and  such  stipulation 
is  made  a  part  of  the  judgment  roll  and  the  amount  of  alimony 
therein  set  forth  is  made  a  part  of  the  final  decree,  the  husband 
may  make  a  motion  to  compel  the  wife  to  carry  out  the  stipulation 
by  executing  and  delivering  a  quit-claim  deed  releasing  her  right 
of  dower  in  his  real  property.  Cohn  v.  Colin,  120  Misc.  731,  200 
N.  Y.  Supp.  431. 

In  an  action  to  recover  arrearages  in  alimony  instalments  where 
the  facts  showed  that  prior  to  the  divorce  between  the  parties 
they  had  entered  into  a  separation  agreement,  one  of  the  terms 
of  which  provided  that  in  case  of  divorce  the  alimony  was  to 
continue  and  to  be  incorporated  in  the  decree  at  the  same  rate 
as  long  as  the  wife  remained  unmarried,  and  subsequently  a  court 
of  competent  jurisdiction  awarded  a  decree  of  divorce  to  the  wife 
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and  allowed  alimony  in  accordance  with  the  separation  agreement, 
and  the  husband  faithfully  paid  the  prescribed  alimony  up  to  and 
including  the  time  of  the  wife's  remarriage,  which  marriage  was 
subsequently  annulled  on  the  grounds  of  fraud,  the  Court  of  Ap- 
peals held  that  the  wife  may  recover  back  alimony  from  the  date 
of  the  decree  annulling  the  second  marriage  to  and  including  the 
date  of  this  action  but  denied  a  recovery  for  back  alimony  from 
the  time  of  the  second  marriage  to  the  date  of  the  decree  which 
annulled  said  marriage.    Sleicher  v.  Sleicher,  251  N.  Y.  366. 

There  is  no  question  but  that  in  a  proper  case  where  the  alimony 
has  been  explicitly  fixed,  even  though  by  means  of  an  appropriate 
agreement  approved  by  the  court  and  embodied  in  the  judgment, 
the  court  may  alter  the  amount  to  a  sum  which  it  deems  fair  to 
require  a  defendant  to  pay  toward  the  support  of  his  wife  and 
children.  The  power  intrusted  to  the  courts  by  sections  1155  and 
1170  of  the  Civil  Practice  Act  exists  none  the  less  where  such  a 
direction  follows  the  agreement  between  the  parties.  (Kunher  v. 
Kunher,  supra;  Holahan  v.  Holahan,  234  App.  Div.  572;  Lowenthal 
V.  Lowenthal,  229  id.  446 ;  Goldfish  v.  Goldfish,  193  id.  686 ;  Staehr 
V.  Staehr,  237  id.  843.)  On  the  other  hand,  manifestly,  no  power 
resides  in  the  court  to  alter  a  valid  agreement  as  between  the 
parties  who  made  it  and  who  may  declare  upon  it  for  relief  as 
upon  any  other  contract.  Schnitzer  v.  Buerger,  237  App.  Div. 
622,  262  N.  Y.  Supp.  385. 

P.  Custody  of  children. 
1.  In  general. 

Where  a  judgment  of  divorce  in  favor  of  the  husband  awards 
the  custody  of  the  children  to  him,  but  he  does  not  assert  his  right 
to  the  custody  and  they  remain  in  the  custody  of  the  mother, 
the  mother  may  be  granted  an  order  compelling  him  to  assume 
their  custody.  If  the  father  persists  in  declining  to  accept  their 
custody  they  may  be  committed  to  a  proper  institution  at  his 
expense.  Jacobson  v.  Jacobson,  120  Misc.  695,  200  N.  Y.  Supp. 
297. 

In  actions  for  divorce  the  agreement  of  the  parents  as  to  the 
custody  of  the  children  of  the  marriage  made  before  the  action 
was  commenced,  is  not  controlling  upon  this  court,  even  though 
valid  and  binding  in  other  respects,  and  their  custody  must  be 
awarded  without  reference  to  the  provisions  of  any  such  agree- 
ment. (Cook  V.  Cook,  1  Barb.  Ch.  639.)  The  primary  right  to 
the  custody  of  the  children  is  in  the  father  but  when  the  mother 
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is  successful  in  a  divorce  action  the  prima  facie  right  to  custody 
is  reversed  (Ahrenfeldt  v.  Ahrenfeldt,  Hoff.  Ch.  496).  The  guilty 
party  should  not  be  rewarded  for  his  faults  by  giving  the  custody 
of  the  children  to  him.  {People  ex  rel.  Olmstead  v.  Olmstead, 
27^  Barb.  9.)  It  would  be  unusual  to  award  the  custody  of  the 
children  to  the  unsuccessful  party  and  it  should  never  be  done 
against  the  wishes  of  the  children  in  the  absence  of  clear  and 
convincing  evidence  that  the  successful  party  was  unfit  to  have 
their  custody.  {Israel  v.  Israel,  38  Misc.  335 ;  Burritt  v.  Burritt, 
53  id.  24;  Davis  v.  Davis,  75  N.  Y.  221.)  Where  children  of  suit- 
able age  and  understanding  make  a  choice  as  to  the  parent  with 
whom  they  wish  to  live,  such  choice  when  expressed  should  be 
given  great  weight.  {Israel  v.  Israel,  supra;  Burritt  v.  Burritt, 
supra) ;  Cariola  v.  Cariola,  131  Misc.  66,  225  N.  Y.  Supp.  692. 

5.  Action  dismissed. 

A  judgment  will  not  be  rendered  under  section  1164  of  the 
Civil  Practice  Act  compelling  the  husband  to  make  provisions  for 
the  maintenance  of  the  children,  where  the  complaint  is  dismissed 
upon  the  merits.  Haas  v.  Haas,  197  App.  Div.  619, 189  N.  Y.  Supp. 
494. 

The  courts  have  quite  uniformly  held  that  while  judgment  may 
be  rendered  under  section  1164  of  the  Civil  Practice  Act,  in  an 
action  for  separation,  to  compel  th^  defendant  to  make  provisions 
for  the  maintenance  of  the  children  of  the  marriage,  where,  under 
the  circumstances  of  the  case,  such  a  judgment  is  proper  without 
rendering  a  judgment  of  separation,  such  section  only  applies 
where  a  separation  can  be  decreed  upon  the  evidence.  Haas  v. 
Haas,  197  App.  Div.  619,  189  N.  Y.  Supp.  494. 

In  an  action  for  separation,  brought  by  a  wife,  which  results 
in  a  judgment  in  favor  of  the  defendant,  it  is  improper  for  the 
court  to  award  the  custody  of  a  child  to  the  defendant,  for  that 
relief  can  be  granted  only  where  a  judgment  of  separation  is 
granted.  McCracken  v.  McCraclcen,  217  App.  Div.  673,  217  N.  Y. 
Supp.  168. 

G.  Modification  of  provisions. 

1.  In  general. 

It  is  not  competent  for  the  parties  to  a  matrimonial  action  by 
mere  agreernent  between  themselves  to  amend  or  revoke  a  judg- 
ment or  even  modify  the  alimony  provisions  thereof.     That  can 
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be  done  only  in  the  manner  provided  by  statute.  Bailey  v.  Bailey, 
119  Misc.  433,  196  N.  Y.  Supp.  340. 

Where  residents  of  a  foreign  state  are  there  divorced  but  the 
decree  makes  no  provision  for  the  support  of  any  child  and  the 
wife  subsequently  moves  to  this  state  and  establishes  her  domicile 
here,  an  action  by  her  to  recover  for  the  maintenance  of  the  child 
should  not  be  dismissed  on  the  ground  that  the  matter  is  wholly 
within  the  control  of  the  courts  of  the  state  granting  the  divorce.. 
Laumeier  v.  Laumeier,  237  N.  Y.  357,  reversing  206  App.  Div.  246. 

Section  1170  of  the  Civil  Practice  Act  specifically  requires  notice 
of  the  application  for  modification  of  the  judgment  in  an  action 
of  separation  as  to  the  custody  of  children.  Allers  v.  Allers,  236 
N.  Y.  54. 

Section  1170,  as  amended  by  Laws  of  1925,  Chapter  240,  permits- 
an  application  for  the  support  of  a  wife  securing  a  final  judgment 
of  separation  to  be  made  subsequent  to  the  entry  of  such  judg- 
ment, notwithstanding  the  fact  that  the  judgment  fails  to  contain 
a  provision  for  alimony  and  allowances,  but  such  amendment  is 
not  retroactive  so  as  to  apply  to  a  judgment  granted  before  it  took 
efPect.    Matthews  v.  Matthews,  128  Misc.  425,  219  N.  Y.  Supp.  341. 

Upon  an  application  to  the  court  for  leave  to  modify  a  judg- 
ment, previously  entered  in  an  action  for  a  separation,  so  as  to- 
permit  the  father  to  see  his  children,  it  is  irregular  and  improper 
for  the  court  after  hearing  the  parties  upon  such  application,  to- 
award  the  custody  of  a  child  to  the  father,  when  the  proper  care,, 
maintenance  and  welfare  of  the  children  has  not  been  raised  on 
the  motion  or  at  the  hearing.    Allers  v.  Allers,  236  N.  Y.  54. 

After  the  death  of  a  husband  the  wife  cannot  recover  a  claim 
against  his  estate  for  the  difference  between  the  alimony  allowed 
by  the  decree  and  the  amount  actually  paid,  where  on  account 
of  reduced  circumstiances  of  the  husband  the  wife  has  agreed  to 
accept  a  smaller  sum  which  has  been  paid.  Matter  of  Bell,  121 
Misc.  795,  200  N.  Y.  Supp.  776. 

A  judgment  of  divorce  cannot  be  modified  after  the  death  of 
the  husband  so  as  to  provide  that  the  husband's  estate  shall  be 
charged  with  the  support  of  a  minor  child  of  the  marriage  during- 
the  period  of  his  minority.  Rice  v.  Andrews,  127  Misc.  826,  217 
N.  Y.  Supp.  528. 

An  application  by  the  wife  to  increase  the  alimony  awarded 
by  a  decree  of  separation  may  be  sent  to  a  referee  to  determine- 
whether  the  husband's  income  has  increased  since  the  entry  of 
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the  decree  so  as  to  warrant  an  increase  in  alimony.  Webber  v. 
Webber,  212  App.  Div.  802,  207  N.  Y.  Supp.  936. 

A  motion  by  a  wife,  made  in  a  separation  action  to  compel  the 
husband  to  pay  her  money  to  liquidate  a  bill  incurred  by  her  for 
medical  treatment  of  a  child  of  the  marriage,  may  be  granted, 
although  the  judgment  of  separation  awarded  alimony  for  the 
support  and  maintenance  of  the  plaintiff  and  the  child.  A  judg- 
ment in  the  separation  action  does  not  operate  to  relieve  the 
father  of  his  duty  to  provide  for  medical  treatment  of  the  child. 
Gellert  v.  Gellert,  128  Misc.  147,  218  N.  Y.  Supp.  296. 

Sections  1155  and  1170  of  the  Civil  Practice  Act  provide  that 
by  an  order  upon  the  application  of  either  party,  after  due  notice 
to  the  other,  the  court  may  vary  or  modify  the  amount  of  alimony 
at  any  time  after  final  judgment,  and  the  facts  upon  such  an  appli- 
cation are  deemed  to  be  established  as  of  the  return  day  of  the 
motion.  Such  cases  as  Brice  v.  Brice  (225  App.  Div.  453) ;  Krauss 
V.  Krauss  (127  App.  Div.  740) ;  Parkinson  v.  Parkinson  (222  App. 
Div.  838),  limiting  the  power  of  the  court  to  reduce  alimony  have 
reference  to  the  amounts  which  have  become  due  and  owing,  prior 
to  the  time  of  application  to  the  court  for  reduction.  These  past 
due  sums  have  become  vested  rights  of  property  in  the  plaintiff 
which  the  Supreme  Court  has  no  power  to  take  from  her.  The 
practice  upon  these  motions  is  like  that  in  the  action  for  divorce 
where  a  final  decree  may,  in  the  discretion  of  the  court,  provide 
that  alimony  be  payable  nunc  pro  tunc  as  of  the  time  of  the  com- 
mencement of  the  action  {McCarthy  v.  McCarthy,  143  N.  Y.  235). 
Harris  v.  Harris,  259  N.  Y.  334. 

The  powers  granted  a  court  by  sections  1155  and  1170  of  the 
Civil  Practice  Act,  to  modify  directions  for  the  payment  of  ali- 
mony, are  expressly  confined  in  their  application  to  actions  for 
divorce  or  separation  without  any  mention  of  actions  brought  to 
enforce  a  judgment  for  divorce  or  separation  rendered  in  another 
state;  and,  therefore,  are  not  broad  enough  to  permit  the  court 
to  make  such  modifications  in  an  action  to  enforce  a  foreign  decree, 
and  the  proper  remedy  of  the  defendant  would  seem  to  be  to 
obtain  a  modification  in  the  courts  of  the  state  in  which  the  judg- 
ment of  divorce  was  originally  rendered.  Little  v.  Little,  146  Misc. 
231,  262  N.  Y.  Supp.  654,  affirmed  235  App.  Div.  826,  259  N.  Y. 
Supp.  973,  modification  for  leave  to  appeal  to  the  Court  of  Appeals 
denied  237  App.  Div.  817,  260  N.  Y.  Supp.  981. 
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3.  Application  by  husband. 

The  remarriage  of  the  husband  without  leave  of  the  court  does 
not  entitle  him  to  any  consideration  on  the  reduction  of  the  ali- 
mony, but  circumstances  may  justify  a  reduction  though  he  has 
contracted  such  a  marriage.   Knapp  v.  Knapp,  196  N.  Y.  Supp.  235. 

4.  Change  in  conditions. 

The  husband,  against  whom  a  judgment  for  separation  has  been 
granted  by  the  Supreme  Court  after  a  trial  on  the  merits,  is  not 
entitled  to  have  vacated  and  annulled  the  alimony  provisions 
therein  on  the  ground  that  a  Pennsylvania  court  has  entered  a 
decree  of  divorce  against  the  wife,  where  the  wife  never  authorized 
any  attorney  to  appear  for  her  in  the  action  commenced  by  the 
husband  in  Pennsylvania,  and  where  it  is  evident  from  the  judg- 
ment roll  in  the  separation  action  that  a  fraud  was  perpetrated 
on  the  Pennsylvania  court.  O'Day  v.  O'Bay,  126  Misc.  43,  212 
N.  Y.  443. 

5.  Remarriage  of  wife. 

An  application  by  a  husband  to  modify  the  divorce  as  to  alimony 
on  account  of  the  remarriage  of  the  wife,  may  be  continued  after 
his  death.  Hunter  v.  Hunter,  197  App.  Div.  678,  189  N.  Y.  Supp. 
831. 

On  an  application  to  modify  the  provision  as  to  alimony  on 
account  of  the  remarriage  of  the  wife,  the  court  has  power  to 
impose  upon  the  defeated  party  the  expense  of  a  reference  to 
take  testimony  and  the  attorney  and  counsel  fees  of  the  wife. 
Hunter  v.  Hunter,  197  App.  Div.  678,  189  N.  Y.  Supp.  831. 

ARTICLE  XII. 

EFFECT  OF  JUDGMENT. 

A.  Divorce. 

2.  Civil  Practice  Act,  §  1158.    Property  rights  in  action  for  divorce  by 

husband. 

This  section  was  repealed  by  Chapter  229  of  the  Laws  of  1929. 

3.  Civil  Practice  Act,  §  1160.    Insurance  upon  dissolution  of  marriage. 

Whenever  the  relation  of  husband  and  wife  ceases  by  the  entry  of  a  judgment 
dissolving  the  marriage,  the  defendant  guilty  of  adultery  is  not  entitled  to  any 
interest  in  any  policy  of  insurance  on  the  life  of  the  plaintiff  wherein  such  de- 
fendant is  named  as  a  beneficiary,  and  the  plaintiff  may  apply  to  the  court  granting 
the  final  decree  or  to  a  special  term  of  the  supreme  court  on  such  notice  as  the  court 
may  direct  to  be  given  to  the  defendant  or  the  attorney  who  appeared  for  defendant 
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in  the  action  for  divorce,  and  to  the  insurance  company  issuing  the  policy  or  policies, 
for  an  order  directing  the  insurance  company  issuing  the  policy  or  policies  to  sub- 
stitute therein  such  beneficiary  as  the  plaintiff  may  nominate.  In  a  case  where  it  is 
shown  that  the  defendant  has  contributed  from  his  or  her  separate  estate  toward 
the  payment  of  the  premiums  on  such  policy,  the  court  shall  grant  such  order  on  such 
terms  as  in  the  discretion  of  the  court  shall  be  equitable.  This  section  shall  also  apply 
in  like  manner  when  the  defendant  obtains  a  decree  against  the  plaintiff  on  a 
counterclaim.     (Amended  by  Chapter  401,  Laws  of  1924.) 

5.  Property  rights. 

Section  1158  of  the  Civil  Practice  Act  does  not  authorize  a 
husband  who  has  been  divorced  from  his  wife  to  letters  of  adminis- 
tration upon  her  estate.  Matter  of  AlbrecM,  119  Misc.  554,  196 
N.  Y.  Supp.  765. 

Where  husband  and  wife  held  real  estate  as  tenants  by  the 
entirety  a  subsequent  decree  of  divorce  did  not  have  the  retro- 
active effect  of  changing  the  ownership  into  a  tenancy  in  common 
ah  initio,  for  there  was  no  condition  implicit  in  the  grant  to  the 
husband  and  wife  as  tenants  by  the  entirety  that  the  marital  rela- 
tionship should  continue  until  the  death  of  either  {Stets  v.  Shreck, 
128  N.  Y.  263) ;  the  relation  of  tenants  in  common,  in  equal  shares, 
began  when  that  of  husband  and  wife  ceased;  that  this  is  the 
effect  of  the  decree  of  divorce,  even  when  the  entire  purchase  price 
of  the  property  in  question  has  been  paid  by  an  innocent  husband, 
has  been  authoritatively  settled.  Carpenter  v.  Carpenter,  130 
Misc.  701,  225  N.  Y.  Supp.  426. 

B.  Annulment. 

A  marriage  obtained  by  force  or  fraud  is  void  from  the  time 
its  nullity  shall  be  declared  by  a  court  of  competent  authority. 
When  such  a  decree  is  pronounced  the  marriage  is  void  ab  initio, 
the  parties  are  in  the  same  position  as  though  a  marriage  had 
never  been  entered  into  and  the  children  born  of  the  marriage 
are  illegitimate  by  statute.    Matter  of  Moncrief,  235  N.  Y.  391. 

A  bond  and  mortgage  executed  by  the  plaintiffs  to  the  defendant 
under  an  agreement  whereby  the  mortgage  was  to  be  given  in 
consideration  that  the  defendant  would  marry  the  plaintiff's 
daughter  will  be  cancelled  where  it  appears  that  while  the  mar- 
riage ceremony  was  performed  and  the  parties  lived  together  for 
two  years,  the  marriage  was  subsequently  annulled  on  the  ground 
of  the  physical  incapacity  of  the  defendant,  and  that  final  judg- 
ment has  been  entered  in  the  annulment  action.  The  final  judg- 
ment in  the  annulment  action  is  conclusive  on  the  defendant  as 
to  his  physical  incapacity,  and  the  effect  of  that  judgment  is  that 
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the  marriage  was  void  ab  initio,  and  therefore,  the  defendant  never 
complied  with  his  agreement.  Rubin  v.  Joseph,  215  App.  Div. 
91,  213  N.  Y.  Snpp.  460. 

D.  Collateral  attack  on  decree. 

Where  the  complaint  in  an  action  for  divorce  contained  allega- 
tions as  to  the  issue  of  the  marriage  between  the  parties  and  the 
allegations  are  found  as  a  fact  by  the  court  in  its  decision  and 
the  decree  provides  for  the  custody  and  care  of  such  children, 
it  is  res  adjudicata  as  to  their  legitimacy  and  the  question  of  the 
legitimacy  of  one  of  the  children  cannot  be  decided  on  a  motion 
for  an  order  amending  the  final  judgment  by  adding  thereto  a 
direction  that  the  defendant  pay  for  the  support  and  maintenance 
of  the  children.  Dornfeld  v.  Dornfeld,  200  App.  Div.  38,  192  N.  Y. 
Supp.  497. 

r 

E.  Vacating  of  judgment. 

In  a  matrimonial  action  the  state  has  an  interest  as  well  as 
the  parties,  and  regardless  of  any  lack  of  diligence  on  the  part  of 
the  defendant,  and  even  regardless  of  her  own  desires,  where  it 
is  plain  that  a  divorce  has  been  procured  by  deceit  practiced  on 
the  court,  the  court  should  unhesitatingly  set  aside  the  decree. 
Beauley  v.  Beauley,  190  N.  Y.  Supp.  129. 

The  court  has  discretionary  power  on  its  own  motion  to  set  aside 
an  interlocutory  judgment  of  divorce.  Tanner  v.  Tanner,  217  App. 
Div.  803,  216  N.  Y.  Supp.  74. 

At  any  time  before  a  decree  in  a  divorce  action  becomes  final, 
the  court  for  sufficient  cause  may  modify  or  vacate  it.  McVickar 
V.  McVickar,  123  Misc.  644,  205  N.  Y.  Supp.  834. 

A  final  judgment  of  divorce  granted  the  parties  herein  should 
be  vacated  on  the  ground  of  fraud,  pursuant  to  section  528  of  the 
Civil  Practice  Act,  where,  between  the  date  of  the  interlocutory 
decree  and  the  final  judgment,  the  parties  resumed  marital  rela- 
tions without  informing  the  court  thereof,  since  the  concealment 
was,  in  effect,  a  fraud  upon  the  court.  Kahn  v.  Kahn,  126  Misc. 
44,  213  N.  Y.  324. 

Where,  after  the  granting  of  an  interlocutory  decree  in  favor 
of  the  wife  for  a  divorce,  she  makes  an  ex  parte  application  to 
the  court  for  an  order  vacating  such  decree,  and  such  order  is 
granted  upon  a  showing  that  she  was  unduly  persuaded  and  in- 
duced to  bring  the  action  by  her  husband  and  his  employer,  an 
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application  by  the  husband  to  vacate  such  order  will  be  denied. 
McVickar  v.  McVickar,  123  Misc.  644,  205  N.  Y.  Supp.  834. 

A  person  making  an  application  for  the  vacation  of  a  judgment 
must  show  that  some  legal  or  equitable  right  of  theirs  has  been 
invaded  by  the  judgment.  Unless  he  can  show  this,  he  is  not  in 
a  position  to  ask  that  the  judgment  be  set  aside.  Adair  v.  Adair, 
206  App.  Div.  394,  201  N.  Y.  Supp.  398. 

An  interlocutory  judgment  of  separation  may  be  vacated  al- 
though the  year  prescribed  by  section  521  of  the  Civil  Practice 
Act  has  expired,  where  the  judgment  was  granted  in  violation 
of  rule  283  of  the  Eules  of  Civil  Practice.  Greenfield  v.  Greenfield, 
215  App.  Div.  504,  213  N.  Y.  Supp.  643. 

The  failure  to  file  a  judgment  roll  in  a  divorce  action  does  not, 
under  rule  201  of  the  Rules  of  Civil  Practice,  prevent  an  entry 
of  the  interlocutory  judgment  nor  affect  a  judgment  if  it  is  entered 
prior  to  the  time  when  the  judgment  roll  is  filed,  and,  therefore, 
a  motion  to  vacate  the  interlocutory  judgment  on  the  ground  that 
the  judgment  roll  was  not  filed  at  the  time  the  interlocutory  judg- 
ment was  entered  should  be  denied.  Griffin  v.  Griffin,  212  App. 
Div.  107,  208  N.  Y.  Supp.  216. 

The  defendant  in  an  action  for  breach  of  promise  of  marriage 
has  no  legal  or  equitable  right  to  move  to  have  a  judgment,  which 
was  entered  in  favor  of  the  plaintiff  prior  to  the  commencement 
of  the  breach  of  promise  action  and  which  annulled  her  marriage 
to  another  man,  vacated  and  set  aside  on  the  ground  that  the 
court  did  not  obtain  jurisdiction  of  the  defendant  in  the  annul- 
ment action  and  that  the  decree  was  obtained  therein  by  fraud. 
Adair  v.  Adair,  206  App.  Div.  394,  201  N.  Y.  Supp.  398. 

A  motion  to  vacate  a  decree  in  a  divorce  action  which  was 
granted  on  the  ground  that  the  attorney  who  appeared  for  the 
plaintiff  was  not  a  duly  admitted  attorney  at  law  was  properly 
granted,  but  it  should  have  been  granted  on  the  ground  that  the 
defendant  was  never  personally  served  with  the  summons,  and 
that  the  court  never  had  jurisdiction  of  the  defendant  or  of  the 
subject-matter  of  the  litigation,  where  the  evidence  clearly  shows 
that  the  divorce  was  granted  fraudulently  through  the  perjured 
testimony  of  the  process  server  and  others,  to  the  effect  that  de- 
fendant was  properly  served.  Moracchini  v.  Moracchini,  212  App. 
Div.  21,  208  N.  Y.  Supp.  22. 

A  motion  to  vacate  a  judgment  in  a  divorce  action  in  favor 
of  the  defendant,  which  was  based  upon  a  prior  divorce  granted 
to  the  defendant  by  the  French  courts,  should  not  be  granted  on 
33 
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the  ground  of  a  failure  to  file  a  transcription  of  the  French  judg- 
ment within  two  months  after  it  was  granted,  with  the  proper 
officer,  since  it  appears  that  such  filing  is  not  necessary  where 
an  appeal  is  taken  from  the  judgment,  as  it  was  in  that  action, 
and  where  the  proper  transcriptions  of  the  judgment  were  filed 
within  the  time  required  after  the  final  judgment  was  rendered 
on  appeal.    Gould  v.  Gould,  202  App.  Div.  492, 195  N.  Y.  Supp.  959, 

F.  Revocation  of  separation  by  consent. 

A  decree  of  separation,  until  it  is  revoked  under  section  1165 
of  the  Civil  Practice  Act,  is  not  affected  by  reconciliation  and 
matrimonial  cohabitation,  and  after  a  subsequent  separation,  the 
provisions  of  the  decree  as  to  alimony  may  be  enforced;  but  the 
maintenance  of  the  wife  while  they  are  living  together  may  be 
considered  a  payment  of  installments  accruing  during  such  period. 
Bailey  v.  Bailey,  119  Misc.  433,  196  N.  Y.  Supp.  340. 

ARTICLE  XIII. 

ENFORCEMENT  OF  ALIMONY. 

A.  In  general. 

The  wife  is  not  confined  to  the  remedies  of  sequestration  and 
contempt  proceedings  for  the  enforcement  of  permanent  alimony, 
but  may  proceed  by  execution  as  in  an  ordinary  judgment.  An 
execution  cannot  be  issued  until  the  sum  due  is  docketed  as  a 
judgment ;  and,  as  the  clerk  is  without  authority  to  docket  a  judg- 
ment in  a  matrimonial  action  without  direction  of  the  court,  the 
proper  practice  is  to  apply  to  the  court  for  an  order  directing 
such  docketing.  Bailey  v.  Bailey,  119  Misc.  433,  196  N.  Y.  Supp- 
340. 

All  proceedings  to  compel  the  payment  of  temporary  alimony 
must  be  taken  in  the  action  in  which  the  order  for  alimony  was 
granted,  the  order  cannot  be  the  basis  for  the  recovery  of  a  judg- 
ment in  an  independent  action  or  for  an  award  against  the  hus- 
band 's  estate  by  a  decree  in  special  proceeding  in  the  Surrogate 's 
Court.    Matter  of  Eudes,  128  Misc.  362,  219  N.  Y.  Supp.  485. 

A  money  judgment  may  be  directed  for  unpaid  alimony  granted 
by  a  decree  of  divorce.  An  oral  agreement  between  the  parties 
to  the  effect  that  while  the  child  was  in  the  husband's  custody,, 
he  could  cease  paying  for  its  maintenance,  constitutes  a  payment 
of  so  much  of  the  decree  as  relates  to  the  child,  but  not  to  that 
part  of  the  decree  which  relates  to  the  support  of  the  wife.    In 
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such  a  case  a  reference  may  be  ordered  to  determine  tlie  amount 
of  unpaid  alimony.  Ostrin  v.  Posner,  127  Misc.  313,  215  N.  Y. 
Supp.  259. 

A  decree  of  divorce  granted  in  a  foreign  country  on  the  ground 
of  adultery  may  be  enforced  in  this  state  under  sections  1171  and 
1172,  for  such  sections  are  not  limited  to  decrees  rendered  in 
other  states  of  the  United  States.  Boissevain  v.  Baissevain,  129 
Misc.  5,  220  N.  Y.  Supp.  579. 

A  complaint  in  equity  seeking  a  judgment  for  accrued  alimony 
under  a  foreign  decree  of  divorce  and  to  have  such  decree  made 
a  judgment  of  the  Supreme  Court  of  this  state,  is  insufficient 
under  sections  1171  and  1172  if  it  fails  to  allege  that  the  foreign 
decree  was  granted  on  the  ground  of  adultery.  Boissevain  v.  Bois- 
sevain, 129  Misc.  5,  220  N.  Y.  Supp.  579. 

Where  a  wife  has  procured  a  judgment  of  absolute  divorce  in 
the  state  of  Nevada  on  the  ground  of  extreme  cruelty,  she  may 
maintain  an  action  in  this  state  to  recover  judgment  for  the  amount 
representing  alimony  for  the  support  of  herself  and  her  children 
due  and  unpaid  and  such  a  judgment  may  be  enforced  by  execution. 
Miller  v.  Miller,  219  App.  Div.  61,  219  N.  Y.  Supp.  203,  affirmed 
246  N.  Y.  636. 

A  wife  cannot  maintain  an  action  in  the  Municipal  Court  of 
New  York  City  to  recover  unpaid  alimony.  Her  remedy  is  to 
appeal  to  the  Supreme  Court  to  docket  the  amount  of  the  unpaid 
installments  at  the  foot  of  the  original  decre  of  divorce.  Schafer 
V.  Schafer,  118  Misc.  254,  193  N.  Y.  Supp.  43. 

Liability  of  surety  on  an  undertaking  given  for  release  from 
jail  under  section  827  of  the  Civil  Practice  Act,  considered.  Talbot 
V.  New  Amsterdam  Casualty  Co.,  237  N.  Y.  245,  reversing  205 
App.  Div.  525. 

Where  a  defendant  in  a  matrimonial  action  has  deposited  cash 
bail  in  accordance  with  the  provisions  of  an  order  of  arrest,  and 
is  available  to  the  processes  of  the  court,  the  moneys  on  deposit 
cannot  be  applied  to  the  payment  of  arrears  of  alimony  and  un- 
paid costs  pursuant  to  section  859  of  the  Civil  Practice  Act. 
Subernich  v.  Subernick,  123  Misc.  174,  204  N.  Y.  Supp.  437. 

Sections  1171  and  1172  of  the  Civil  Practice  Act  control  the 
remedies  in  cases  of  judgments  obtained  in  other  states  for  abso- 
lute divorce  on  the  ground  of  adultery  (Moore  v.  Moore,  208  N.  Y. 
97).  Those  remedies  are  applicable  only  to  such  judgments  as 
have  been  obtained  in  one  of  the  states  of  this  Union.  The  expres- 
sion ''another  state"  in  these  sections  is  not  used  in  its  generic 
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sense  and  the  legislature  must  be  deemed  to  have  intended  to 
distinguish  only  between  the  state  of  New  York  and  any  other 
sovereign  member  of  the  American  Union.  Boissevain  v.  Bois- 
sevain,  252  N.  Y.  178. 

An  administratrix  of  the  deceased  husband  may  not  be  com- 
pelled to  pay  the  accruals  of  alimony  due  at  the  time  of  his  death. 
White  V.  White,  224  App.  Div.  355,  231  N.  Y.  Supp.  146. 

B.  Security  and  sequestration. 

1-a.  Civil  Practice  Act,  §  1171-a.  Sequestration  of  defendant's  property 
in  action  for  divorce  or  separation  where  defendant  cannot  bei 
personally  served  and  there  is  property  within  the  state. 

Where  in  an  action  for  divorce  or  separation  it .  appears  to  the  court  that  the 
defendant  is  not  within  the  state,  or  cannot  be  found  therein,  or  is  concealing  himself 
therein,  so  that  process  cannot  be  personally  served  upon  him,  the  court  may  at 
any  time  and  from  time  to  time  make  any  order  or  orders  without  notice  directing 
the  sequestration  of  his  property,  both  real  and  personal  and  whether  tangible  or 
intangible,  within  the  state,  and  may  appoint  a  receiver  thereof,  or  by  injunction 
or  otherwise  take  the  same  into  his  possession  and  control.  The  property  thus 
sequestrated  and  the  income  therefrom  may  be  applied  in  whole  or  in  part  and  from 
time  to  time,  under  the  direction  of  the  court  and  as  justice  may  require,  to  the  payment 
of  such  sum  or  sums  as  the  court  may  deem  it  proper  to  award,  by  order  of  judgment 
as  the  case  may  be,  and  during  the  pendency  of  the  action  or  at  the  termination 
thereof,  for  the  education  or  maintenance  of  any  of  the  children  of  the  marriage, 
or  for  the  support  of  the  wife,  or  for  her  expenses  in  bringing  and  carrying  on  said 
action  and  the  proceedings  incidental  thereto  or  connected  therewith;  and  if  the  rents 
and  profits  of  the  real  estate,  together  with  the  other  property  so  sequestrated,  be 
insuficient  to  pay  the  sums  of  money  required,  the  court,  upon  such  terms  and  con- 
ditions as  it  may  prescribe,  may  direct  the  mortgage  or  sale  of  sufficient  of  said  real 
estate  to  pay  such  sums.  The  court  may  appoint  the  wife  receiver  or  sequestrator  in 
such  cases.  The  court  may  authorize  the  wife  to  use  and  occupy,  free  of  any  liability 
for  rent  or  use  and  occupation  or  otherwise,  any  house  or  other  suitable  property  of 
her  husband  as  a  dwelling  for  herself  or  herself  and  her  children,  and  may  likewise 
turn  over  to  her  for  the  use  of  herself  or  herself  and  her  children  any  chattel  or 
chattels  of  her  husband.  The  relief  herein  provided  for  is  in  addition  to  any  and 
every  other  remedy  to  which  the  wife  may  be  entitled  under  the  law.  (Added  by 
COiapter  51,  Laws  of  1923.) 

2.  Security. 

The  right  to  compel  security  to  be  given  is  an  incident  to  the 
judgment  or  order  of  the  court  providing  for  the  payment  of 
alimony.  There  is  no  other  provision  of  law  to  require  the  hus- 
band to  give  security  for  the  payment  of  moneys  to  become  due 
upon  a  separation  contract  although  the  husband  threatens  to  make 
the  performance  of  the  contract  impossible.  Winburn  v.  Winburn, 
200  App.  Div.  26,  192  N.  Y.  Supp.  280. 

Section  1171-a  provides  a  new  and  additional  remedy  for  the 
obtaining  of  funds  for  the  support  of  a  wife  and  child  or  children 
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in  an  action  for  divorce  or  separation,  and  its  constitutionality 
has  been  sustained.  David  v.  David,  125  Misc.  292,  210  N.  Y.  Supp. 
619. 

An  order  under  section  1171-a,  designating  a  receiver  of  the 
husband's  property  and  directing  its  application  to  the  payment 
of  alimony  and  counsel  fees,  cannot  be  granted  on  an  ex  parte 
application ;  but  upon  a  motion  to  vacate  the  order  a  new  applica- 
tion under  section  1171  may  be  made  upon  notice  to  the  husband 
or  his  attorney,  as  provided  by  section  975  of  the  Civil  Practice 
Act.    David  v.  David,  125  Misc.  292,  210  N.  Y.  Supp.  619. 

The  provision  for  an  undertaking  to  secure  the  payment  of  ali- 
mony as  found  in  section  1171  of  the  Civil  Practice  Act  contem- 
plates security  in  the  form  of  an  undertaking  in  a  proper  case 
only  prior  to  or  in  the  absence  of  a  sequestration  proceeding. 
Wright  v.  Wright,  139  Misc.  423,  248  N.  Y.  Supp.  317. 

3.  Property  subject  to  sequestration. 

The  property  of  a  plaintiff  in  a  separation  action  against  his 
wife  may  be  sequestered  pursuant  to  section  1171  of  the  Civil 
Practice  Act,  where  he  disobeys  an  order  of  the  court  to  pay 
alimony  and  counsel  fee,  and  shows  no  valid  reason  why  such 
relief  should  not  be  granted.  Where  the  moving  papers  allege  that 
the  plaintiff  owns  certain  automobiles  and  specified  real  estate, 
which  he  does  not  deny  in  his  answering  affidavit,  excuses  made 
therein  to  the  effect  that  the  defendant  refused  to  join  in  a  deed 
or  a  mortgage  of  the  realty,  that  the  income  of  the  realty  "would 
little  more  than  carry  it"  and  that  he  had  "one  old  automobile, 
upon  which  he  owes  a  garage  bill  for  all  it  is  worth, ' '  are  not  suffi- 
cient.   Dallas  V.  Dallas,  200  App.  Div.  19, 192  N.  Y.  Supp.  353. 

A  complaint  in  an  action  to  sequester  the  income  under  a  trust 
to  pay  alimony  due  to  the  plaintiff  cannot  be  amended  after  the 
relief  demanded  is  granted,  the  alimony  paid  and  the  receiver  in 
the  action  discharged,  so  as  to  allege  that  by  reason  of  the  default 
of  the  husband  in  paying  the  alimony,  the  plaintiff  was  damaged. 
It  does  not  constitute  a  supplemental  complaint  under  section  245 
of  the  Civil  Practice  Act,  inasmuch  as  it  does  not  allege  facts  that 
arose  after  the  original  complaint  or  of  which  the  plaintiff  was 
ignorant  at  the  time,  but  alleges  a  new  cause  of  action.  Bishop  v. 
Taylor,  210  App.  Div.  1,  205  N.  Y.  Supp.  653. 

Future  income  from  a  trust  fund  may  be  sequestered,  and  an 
anticipatory  order  may  be  entered  appointing  a  receiver  to  pay 
it  over.    Scott  v.  Scott,  219  App.  Div.  451,  220  N.  Y.  Supp.  93. 
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Sections  1171  and  1171-a  of  the  Civil  Practice  Act  authorize  the 
court,  in  matrimonial  actions,  to  sequestrate  the  property,  both 
real  and  personal,  of  the  husband,  the  latter  section  extending  the 
authority  to  property,  whether  tangible  or  intangible,  and  further 
authorize  the  court  to  appoint  a  receiver  to  take  such  property 
into  his  possession  and  control.  However  broadly  these  sections 
may  be  interpreted,  they  are  at  least  limited  to  property  which, 
beyond  any  reasonable  question,  belongs  to  the  husband.  Nothing 
in  these  provisions  authorizes  the  court,  upon  affidavits,  to  deter- 
mine the  title  to  the  property  or  permits  the  collection  of  disputed 
debts  by  summary  proceedings.  It  may  authorize  or  even  direct 
t-he  husband's  debtor  to  pay  the  amount  due  to  the  receiver,  but  it 
has  no  authority  by  such  a  method  to  adjudge  the  validity  or  the 
amount  of  an  alleged  debt,  when  the  alleged  debtor  denies  all 
liability.    Rosenberg  v.  Rosenberg,  259  N.  Y.  338. 

In  actions  for  divorce  or  separation  brought  by  one  of  our 
citizens  against  a  non-resident  service  by  publication  does,  so  far 
as  we  are  concerned,  give  our  courts  full  jurisdiction  to  fix  the 
marital  status  or  relations  of  the  plaintiff.  We  cannot,  however, 
thus  give  a  personal  judgment  that  will  bind  the  defendant  except 
in  so  far  as  he  has  property  in  this  state  of  which  we  may  take 
possession.  And  it  is  not  enough  that  at  the  time  judgment  is 
rendered  he  in  fact  has  property  within  our  jurisdiction.  The 
right  to  dispose  of  it  rests  upon  a  prior  seizure.  Only  so  does  the 
defendant  receive  notice  that  he  has  rights  which  should  be  pro- 
tected. It  must,  therefore,  appear  before  a  judgment  is  entered 
purporting  to  deal  with  a  non-resident's  property,  that  by  attach- 
ment, by  injunction,  by  sequestration,  in  some  manner,  the  court 
has  laid  hands  upon  his  property  within  the  state.  {Helme  v. 
Buckelew,  229  N.  Y.  363,  371;  Pennoyer  v.  Neff,  95  U.  S.  714.) 
Matthews  v.  Matthews,  247  N.  Y.  32. 

4.  Eeceiver. 

The  court  has  jurisdiction  to  make  an  order  of  sequestration 
appointing  a  receiver,  although  notice  was  sent  to  the  defendant 
by  registered  mail  at  an  address  where  it  was  shown  he  resorted 
at  times,  where  he  appeared  and  opposed  the  motion.  Scott  v. 
Scott,  219  App.  Div.  451,  220  N.  Y.  Supp.  93. 

The  wife  is  entitled  to  an  order  sequestering  the  property  of 
the  husband  consisting  of  an  income  from  trust  funds,  and  the 
appointment  of  a  receiver  to  collect  alimony  awarded  to  her,  where 
it  appears  that  he  has  been  delinquent  continuously  since  the 
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alimony  was  awarded  and  that  she  has  been  required  at  various 
times  to  begin  proceedings  to  collect  the  alimony.  The  fact  that 
he  paid  the  accrued  alimony  pending  the  present  proceedings, 
does  not  defeat  her  right  to  have  his  property  sequestered  and  a 
receiver  appointed.  Scott  v.  Scott,  219  App.  Div.  451,  220  N.  Y. 
Supp.  93. 

Upon  an  application  for  an  order  under  section  1171  of  the 
Civil  Practice  Act  for  the  sequestration  of  defendant's  property 
for  non-payment  of  alimony,  it  is  no  defense  that  the  wife  has 
failed  to  observe  the  provisions  in  the  decree  of  divorce  giving 
the  husband  a  right  to  see  and  visit  his  children  placed  in  custody 
of  the  wife,  nor  may  the  husband  be  excused  from  the  payment  of 
alimony,  where  his  wife  did  not  permit  him  to  see  the  children,  for 
the  payment  of  alimony  was  not  made  conditional  upon  the  observ- 
ance of  such  a  provision  in  the  decree.  Helmhold  v.  Helmbold, 
127  Misc.  788,  217  N.  Y.  Supp.  498. 

6.  Property  of  non-resident. 

Section  1171-a  of  the  Civil  Practice  Act  is  not  unconstitutional 
when  properly  construed.  While  defendant's  property  cannot  be 
paid  out  and  disposed  of  by  an  order  of  the  court  without  some 
notice,  actual  or  constructive,  and  the  defendant  has  an  oppor- 
tunity afforded  him  to  be  heard,  section  1171-a  does  not  attempt 
to  confer  such  power  upon  the  court.  What  the  legislature  in- 
tended to  provide  for  was  a  case  where  the  husband  had  property 
within  the  state  and  was  concealing  himself  or  else  had  dis- 
appeared so  that  personal  service  could  not  be  made  upon  him. 
Under  such  circumstances,  the  court,  in  the  interests  of  his  wife 
and  children  and  the  public  generally  has  the  right  to  seize  his 
property  without  notice  and  hold  it  for  legal  disposition.  Section 
1171-a  attempts  to  provide  a  remedy  in  the  nature  of  an  attach- 
ment whereby  upon  the  commencement  of  an  action,  the  husband's 
property  can  be  seized  and  held  for  judgment  or  for  order  after 
notice.  Matthews  v.  Matthews,  240  N.  Y.  28,  affirming  210  App. 
Div.  652,  206  N.  Y.  Supp.  537. 

Under  section  1171-a  of  the  Civil  Practice  Act  an  abandoned 
wife,  where  the  husband  is  a  non-resident,  may  sequester  his  prop- 
erty, but  the  service  of  surmnons  by  publication  must  be  com- 
menced at  once,  or  within  a  reasonable  time.  After  he  has  been 
served  by  publication  and  is  in  default  of  appearance  or  pleading, 
the  court  can  enter  judgment  and  dispose  of  the  sequestrated  prop- 
erty as  it  deems  best  for  the  interest  of  the  wife  and  children. 
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Matthews  v.  Matthews,  240  N.  Y.  28,  affirming  210  App.  Div,  652, 
206  N.  y.  Supp.  537. 

An  order  under  section  1171-a  for  the  sequestration  of  the  prop- 
erty of  a  defendant  will  be  vacated  where  the  plaintiff  does  not 
secure  the  service  of  the  summons  and  complaint  personally  upon 
the  defendant  and  does  not  obtain  an  order  for  service  by  publica- 
tion. Even  if  service  by  publication  is  properly  commenced,  the 
court  has  no  power  to  make  immediate  payment  out  of  the  seques- 
tered funds,  before  service  or  judgment.  Matthews  v.  Matthews, 
240  N.  Y.  28,  affirming  210  App.  Div.  652,  206  N.  Y.  Supp.  537. 

An  order  granted  under  section  1171-a  of  the  Civil  Practice  Act, 
sequestering  the  defendant's  property,  appointing  a  receiver  and 
restraining  a  sale  will  be  vacated  where  it  appears  that  it  was  made 
before  the  summons  was  served  on  the  defendant  and  without  any 
notice  to  him.  Moreover,  such  an  order  should  be  vacated  where 
the  papers  on  which  it  was  made  fail  to  show  that  the  defendant's 
place  of  residence  was  in  the  state  of  New  York  or  that  any  effort 
had  been  made  to  serve  the  summons  on  him  at  any  place  of  resi- 
dence in  this  state  or  that  he  was  evading  service,  except  for  an 
alleged  admission  to  that  effect  made  by  his  then  attorney  whUe 
on  the  motion  to  vacate  the  order,  and  it  was  conclusively  estab- 
lished that  the  defendant  was  a  resident  of  the  state  of  New  Jersey 
before  the  action  was  commenced  and  has  continued  to  reside 
there.  Matthews  v.  Matthews,  210  App.  Div.  652,  206  N.  Y.  Supp. 
537,  affirmed  240  N.  Y.  28. 

A  provision  in  a  judgment  of  separation  providing  for  the 
sequestration  of  the  husband's  property  under  section  1171-a,  will 
not,  on  the  application  of  the  husband  be  eliminated  from  the 
decree,  although  the  summons  and  complaint  was  served  by  pub- 
lication and  he  had  no  notice  of  the  incorporation  of  the  provisions 
in  the  decree.  Matthews  v.  Matthews,  128  Misc.  309,  219  N.  Y. 
Supp.  333. 

C.  Contempt. 

1-a.  Civil  Practice  Act,  §  1172-a.  Provisions  respecting  persons  finan- 
cially unable  to  comply  with  orders  or  judgments  directing  the 
payment  of  alimony. 

1.  Any  person  who,  by  an  order  or  judgment  made  or  entered  in  an  action  for 
divorce  or  separation  or  an  action  for  the  enforcement  in  this  state  of  a  judgment 
for  divorce  or  separation  rendered  in  another  state,  is  directed  to  make  payment  of 
any  sum  or  sums  of  money  and  against  whom  an  order  to  punish  for  a  contempt  of 
court  has  been  made  pursuant  to  the  provisions  of  section  eleven  hundred  and  seventy- 
two  of  this  act  or  the  judiciary  law  may,  if  financially  unable  to  comply  with  the 
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order  or  judgment  to  make  such  payment,  upon  such  notice  to  such  parties  as  the 
court  may  direct,  make  application  to  the  court  for  an  order  relieving  him  from 
such  payment  and  such  contempt  order.  The  court,  upon  the  heariag  of  such  appli- 
cation, if  satisfied  from  the  proofs  and  evidence  ofEered  and  submitted  that  the 
applicant  is  financially  unable  to  make  such  payment  may,  in  its  discretion,  until 
further  order  of  the  court,  modify  the  order  or  judgment  to  make  such  payment  and 
relieve  him  from  such  contempt  order. 

2.  Whenever,  upon  application  to  the  court  by  any  interested  party,  it  appears 
to  the  satisfaction  of  the  court  that  any  person,  who  has  been  relieved  totally  or 
partially  from  making  any  such  payment  pursuant  to  the  provisions  of  this  section,  is 
no  longer  financially  unable  to  comply  with  the  order  or  judgment  to  make  such 
payment,  then  the  court  may,  in  its  discretion,  modify  or  revoke  its  order  relieving  Tii™ 
totally  or  partially  from  making  such  payment. 

3.  Any  person  may  assert  his  financial  inability  to  comply  with  the  directions 
contained  in  an  order  or  judgment  made  or  entered  in  an  action  for  divorce  or 
separation  or  an  action  for  the  enforcement  in  this  state  of  a  judgment  for  divorce 
or  separation  rendered  in  another  state,  as  a  defense  in  a  proceeding  instituted  against 
him  under  section  eleven  hundred  and  seventy-two  of  this  act  or  under  the  judiciary 
law  to  punish  him  for  his  failure  to  comply  with  such  directions  and,  if  the  court, 
upon  the  hearing  of  such  contempt  proceeding,  is  satisfied  from  the  proofs  and  evi- 
dence ofEered  and  submitted  that  the  defendant  is  financially  unable  to  comply  with 
such  order  or  judgment,  it  may,  in  its  discretion,  until  further  order  of  the  court, 
make  an  order  modifying  such  order  or  judgment  and  denying  the  application  to 
punish  the  defendant  for  contempt.     (Added  by  Chapter  685,  Laws  of  1933.) 

1-b.  Civil  Practice  Act,  §  1172-b.    Alimony  payments  suspended  dtiringr 
husband's  confinement  in  prison. 

Notwithstanding  any  inconsistent  provision  of  this  article,  the  provision  of  any 
judgment  or  order  rendered  or  made  in  an  action  for  divorce  or  separation,  requiring 
the  payment  of  moneys  by  the  husband  for  the  support  of  the  wife  shall  be  suspended 
and  inoperative  so  far  as  punishment  for  contempt  is  concerned  during  the  period  in 
which  the  husband  shall  be  imprisoned  pursuant  to  any  order  adjudging  him  in 
contempt  for  his  failure  to  comply  with  any  provision  In  such  order.  (Added  by 
Chapter  644,  Laws  of  1935.) 

2.  Contempt  proceedings  in  general. 

A  proceeding  to  adjudge  a  person  in  contempt  for  failure  to 
pay  alimony  must  be  entitled  in  the  action  in  which  the  judgment 
was  rendered.  Robinson  v.  Robinson,  123  Misc.  80,  204  N.  Y. 
Supp.  329,  affirmed  209  App.  Div.  896,  205  N.  Y.  Supp.  949. 

A  proceeding  to  punish  a  husband  for  failure  to  pay  final  alimony 
is  not  a  special  proceeding  is  a  mere  proceeding  or  motion  in  the 
action.  Robinson  v.  Robinson,  123  Misc.  80,  204  N.  Y.  Supp.  329, 
affirmed  209  App.  Div.  896,  205  N.  Y.  Supp.  949. 

A  judgment  may  be  obtained  for  accrued  alimony  under  a  decree 
granted  in  another  state  so  as  to  contain  a  direction  to  pay  the 
accrued  alimony  and  a  failure  to  pay  may  render  the  husband 
punishable  as  for  a  contempt,  but,  if  the  judgment  in  this  state 
is  merely  a  money  judgment,  it  cannot  be  enforced  in  contempt 
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proceedings.     Wemple  v.  Wemple,  219  App.  Div.  241,  219  N.  Y. 
Supp.  638. 

4.  Failure  to  furnish  undertaking. 

The  failure  of  the  husband  to  give  an  undertaking  ordered  by 
the  court  for  the  payment  of  alimony  is  a  contempt  of  court,  and, 
upon  an  application  to  punish  the  husband  for  contempt  of  court 
for  failure  to  give  the  undertaking,  no  inquiry  will  be  made  into 
the  propriety  of  the  order  demanding  the  undertaking.  Lewis  v. 
Lewis,  127  Misc.  788,  217  N.  Y.  Supp.  498. 

5.  Security  and  sequestration  ineffective. 

The  Civil  Practice  Act  requires  that,  before  the  husband  can  be 
punished  for  contempt,  the  court  must  be  satisfied  that  sequestra- 
tion proceedings  will  be  unavailing  to  collect  the  moneys  required 
to  be  paid.    Haas  v.  Haas,  197  App.  Div.  619,  189  N.  Y.  Supp.  494. 

An  affidavit  on  an  application  to  punish  the  husband  for  failure 
to  pay  alimony,  which  merely  states  that  he  has  no  bank  account 
or  business  of  his  own  and  that  his  salary  is  a  certain  sum  per 
week,  is  insufficient  to  show  that  sequestration  proceedings  would 
be  unavailing.  Haas  v.  Haas,  197  App.  Div.  619,  189  N.  Y.  Supp. 
494. 

Before  the  court  can  make  an  order  punishing  the  husband  for 
contempt,  it  must  be  satisfied  that  the  payment  of  the  alimony 
cannot  be  enforced  by  sequestration ;  but  it  is  not  necessary  that 
the  order  adjudging  him  in  contempt  should  contain  findings  that 
sequestration  proceedings  would  have  been  unavailing.  People 
ex  rel.  Allen  v.  Wagner,  117  Misc.  526,  191  N.  Y.  Supp.  697. 

The  institution  of  sequestration  proceedings  deprives  the  court 
of  power  to  punish  the  husband  for  contempt  in  failing  to  pay 
alimony.  Bishop  v.  Bishop,  210  App.  Div.  226,  205  N.  Y.  Supp. 
539. 

7.  Excuses  for  failure  to  pay. 

Where  an  application  is  made  to  punish  a  party  for  contempt 
of  court  and  he  appears  and  by  affidavit,  or  otherwise,  offers  an 
explanation  or  excuse  for  his  alleged  failure  to  obey  the  mandate 
of  the  court,  it  is  for  the  court  to  determine  whether  he  has  in  fact 
disobeyed  the  judgment  or  order  and  if  disobedience  is  proved, 
whether  it  was  wilful  and  intentional  and  whether  he  acted  in 
defiance  or  in  contempt  of  the  court.  Whether  the  disobedience 
was  wilful  is  a  question  which  is  largely  addressed  to  the  discre- 
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tion  of  the  presiding  justice.  While  the  presiding  justice  should 
not  and  cannot  disregard  the  absolute  provisions  of  the  law  be- 
cause of  his  merciful  or  kindly  disposition,  when  it  comes  to  the 
final  question  whether  the  party  shall  be  fined  or  imprisoned,  that 
rests  with  the  justice  at  Special  Term.  Thompson  v.  Thompson, 
197  App.  Div.  228,  188  N.  Y.  Supp.  785. 

Where  a  wife  has  for  several  years  accepted  alimony  at  the 
rate  of  $50  per  month,  instead  of  $100  per  month,  as  provided  in 
the  final  decree,  she  may  be  held  to  have  waived  and  relinquished 
her  right  to  have  the  husband  punished  for  contempt  for  failure 
to  pay  the  $100,  Thompson  v.  Thompson,  197  App.  Div.  228,  188 
N.  Y.  Supp.  785. 

An  application  to  punish  a  defendant  for  contempt  for  non- 
payment of  money  directed  to  be  paid  in  the  judgment  of  divorce 
for  the  support  of  the  plaintiff  and  the  issue  of  the  marriage  may 
not  be  defeated  by  a  showing  that  his  former  wife  has  remarried, 
for  the  obligation  on  the  part  of  the  husband  to  support  his  issue 
is  not  destroyed  or  varied  by  the  subsequent  remarriage  of  the 
wife ;  nor  can  the  court  upon  an  application  such  as  this  determine 
what  portion  of  the  weekly  payments  ordered  were  for  the  sup- 
port of  the  wife  and  what  sum  was  for  the  maintenance  of  the 
issue,  since  upon  such  an  application  as  this  that  question  is  not 
before  the  court.  Tooker  v.  Tooher,  137  Misc.  158,  241  N.  Y. 
Supp.  623. 

A  motion  to  punish  a  defendant  for  contempt  for  failure  to  pay 
alimony  may  not  be  defeated  by  a  showing  of  the  physical  condi- 
tion of  the  defendant  caused  by  his  own  acts  and  the  exercise  of 
discretion  to  hold  otherwise  (Judiciary  Law,  §  770)  requires  some 
show  of  good  faith  on  the  part  of  the  person  seeking  relief,  and 
proof  that  fair  and  reasonable  efforts  have  been  made  to  comply 
with  the  terms  of  the  order.  Fredenburgh  v.  Fredenhurgh,  149 
Misc.  391,  266  N.  Y.  Supp.  698. 

8.  Inability  of  husband  to  pay. 

The  inability  of  a  husband  to  pay  the  alimony  fixed  by  the  final 
judgment,  no  other  excuse  appearing,  is  no  defense  to  an  applica- 
tion to  enforce  the  decree  by  contempt  proceedings.  Thompson 
V.  Thompson,  197  App.  Div.  228,  188  N.  Y.  Supp.  785. 

10.  Termination  of  suit. 

A  judgment  dismissing  an  action  of  separation  on  the  merits 
concludes  the  parties  on  the  subject  of  alimony,  as  well  as  other 
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matters  involved  in  the  suit.  If  the  judgment  expressly  provides 
that,  in  effect,  alimony  is  continued  until  the  entry  of  the  judgment 
and  continues  in  full  force  and  effect  an  order  for  additional 
counsel  fees,  payment  of  such  sums  may  be  enforced  by  contempt 
proceedings.    Lubow  v.  Luhow,  195  N.  Y.  Supp.  31. 

12.  Service  of  order  or  judgment  on  husband. 

In  order  to  maintain  a  proceeding  in  contempt  under  section 
1172,  it  is  essential  that  a  certified  copy  of  the  decree  requiring  the 
payment  of  alimony  should  be  served  upon  the  defendant.  Tucci 
V.  Tmcci,  230  App.  Div.  737,  243  N.  Y.  Supp.  473. 

The  rule  requiring  the  personal  service  upon  a  defendant  of  an 
order  to  show  cause  in  an  application  under  section  1172  of  the 
Civil  Practice  Act  is  varied  where  the  defendant  is  an  attorney 
and  has  appeared  personally  and  on  his  own  behalf  in  prior  pro- 
ceedings in  the  case.  Wallach  v.  Wallach,  138  Misc.  5,  245  N.  Y. 
Supp.  147. 

14.  Order  to  show  cause. 

A  proceeding  to  punish  a  husband  for  contempt  for  failure  to 
pay  alimony  provided  in  the  final  decree  may  be  initiated  by  an 
order  to  show  cause  or  by  the  issuance  of  a  warrant  of  attach- 
ment. An  order  to  show  cause  is  equivalent  to  a  notice  of  motion. 
Robinson  v.  Robinson,  123  Misc.  80,  204  N.  Y.  Supp.  329,  affirmed 
209  App.  Div.  896,  205  N.  Y.  Supp.  949. 

An  order  to  show  cause  why  a  defendant  should  not  be  punished 
for  contempt  pursuant  to  section  1172  of  Civil  Practice  Act  must 
be  granted  by  the  court,  as  was  laid  down  in  Weich  v.  Weich,  59 
Misc.  238,  where  the  court  pointed  out  that  the  section  confers  the 
power  to  grant  such  an  order  explicitly  upon  the  court,  a  judge's 
order  being  insufficient.  Quinn  v.  Quinn,  133  Misc.  266,  231  N.  Y. 
Supp.  329. 

15.  Service  of  order  to  show  cause. 

Where  a  certified  copy  of  an  order  granting  temporary  alimony 
has  been  served  personally  on  the  husband,  but  he  fails  to  pay  the 
same,  an  order  to  show  cause  why  he  should  not  be  punished  for 
contempt  may  be  served  on  his  attorney,  but  service  of  an  order 
to  show  cause  to  punish  for  contempt  cannot  be  served  upon  the 
attorney  for  a  party  after  the  entry  of  final  judgment.  Rosenthal 
V.  Rosenthal,  201  App.  Div.  27,  193  N.  Y.  Supp.  702. 
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16.  Order  adjudging:  contempt. 

A  committal  order  is  good  which  recites  the  facts  that  constitute 
the  offense.  It  need  contain  nothing  else  unless  so  required  by 
statute.  People  ex  rel.  Allen  v.  Wagner,  117  Misc.  526,  191  N.  Y. 
Supp.  697. 

An  order  adjudging  the  husband  guilty  of  contempt  of  court  for 
non-payment  of  alimony,  is  valid  although  it  does  not  contain  a 
finding  that  sequestration  proceedings  would  have  been  unavail- 
ing. People  ex  rel.  Allen  v.  Wagner,  117  Misc.  526,  191  N.  Y. 
Supp.  697. 

18.  Imprisonment. 

The  provision  in  section  1172  of  the  Civil  Practice  Act  allowing 
a  second  imprisonment  is  remedial  and  is  applicable  to  a  judg- 
ment of  separation  entered  before  the  enactment  of  such  provision 
in  1919.  Christiano  v.  Christiano,  204  App.  Div,  47,  197  N.  Y. 
Supp.  72. 

Whether  a  husband  should  be  fined  or  imprisoned  rests  in  the 
discretion  of  the  justice  at  Special  Term.  Thompson  v.  Thomp- 
son, 197  App.  Div.  228,  188  N.  Y.  Supp.  785. 

The  motion  of  a  defendant,  under  section  775  of  the  Judiciary 
Law,  to  be  discharged  from  imprisonment  for  failure  to  pay 
alimony  and  for  leave  to  move  to  modify  the  final  judgment  of 
divorce  by  reducing  the  amount  of  alimony  should  be  granted, 
with  prejudice  to  the  plaintiff's  rights,  where  it  appears  that  he 
had  been  in  prison  for  seven  months  when  this  motion  was  heard ; 
that  there  are  no  children  of  the  marriage ;  that  the  decree  award- 
ing alimony  was  granted  on  default ;  that  the  defendant  has  never 
earned  enough  money  since  the  final  decree  was  entered  to  pay 
the  alimony  awarded  thereby,  and  has  no  means  or  property  with 
which  to  pay  the  same.  Staples  v.  Staples,  206  App.  Div.  196,  200 
N.  Y.  Supp.  583. 

E.  Foreign  decrees. 

In  an  action  in  this  state  to  recover  payments  which  had  accrued 
under  a  decree  of  the  courts  of  New  Hampshire,  the  New  Hamp- 
shire decree  was  held  to  be  a  final  decree  entitled  to  full  credit  in 
this  state,  and  judgment  was  granted  for  the  plaintiff.  Cowles  v. 
Cowles,  203  App.  Div.  405,  196  N.  Y.  Supp.  617,  appeal  dismissed 
235  N.  Y.  559. 

Under  a  foreign  decree  of  divorce  embodying  the  provisions  of 
an  agreement  in  writing  between  the  husband  and  wife,  obligating 
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Mm  among  other  things,  to  pay  a  certain  sum  on  the  first  day  of 
each  month  to  his  wife  for  the  support  of  their  infant  daughter, 
and  further  providing  that  the  use  of  such  money  should  rest 
entirely  in  the  discretion  of  the  wife,  a  cause  of  action  to  enforce 
the  payment  of  such  money  is  vested  only  in  the  wife,  individually, 
and  the  obligation  cannot  be  enforced  by  the  infant  daughter  with- 
out showing  that  her  mother  refused  to  bring  an  action  thereon, 
and  though  the  action  was  rightfully  brought  by  the  infant,  the 
mother  would  be  a  necessary  party,  and  any  judgment  recovered 
should  provide  for  the  payment  of  the  recovery  to  her.  Kendall 
V.  Kendall,  200  App.  Div.  702,  193  N.  Y.  Supp.  658. 

Section  1172  of  the  Civil  Practice  Act  does  not  grant  power  to 
the  court  to  punish  as  a  contempt  the  disobedience  of  an  order  or 
judgment  of  the  courts  of  another  state  through  default  in  paying 
a  sum  of  money  required  by  such  judgment  or  order.  If  such  were 
its  import  it  would  be  ineffectual  to  accomplish  that  result.  Judg- 
ments and  orders  of  other  states  have  no  extraterritorial  force  as 
mandates.  The  full  faith  and  credit  required  to  be  given  them 
does  not  impose  a  right  to  enforce  them  by  contempt  proceedings 
anterior  to  their  being  sued  upon  here  and  their  authenticity  estab- 
lished by  a  judgment  or  decree  enrolled  in  our  courts.  When  the 
judgment  here  is  rendered  upon  the  foreign  judgment,  then  its 
disobedience  may  be  punished,  but  not  by  direct  application  on 
showing  of  rendition  of  judgment  in  the  foreign  state  and  refusal 
to  obey  it  here.  A  contempt  by  way  of  refusal  to  obey  a  lawful 
mandate  of  the  court  is  not  made  out  unless  it  be  shown  that  there 
Is  a  mandate  within  the  realm  of  jurisdiction.  The  conception  of 
sovereignty  is  now  wholly  territorial,  and  personal  obedience  is 
only  enforcible  within  the  sovereignty  whose  dignity  or  that  of 
its  court  has  been  contemned.  Rohden  v.  Rohden,  119  Misc.  624, 
198  N.  Y.  Supp.  16. 

An  action  can  be  brought  in  this  state  upon  a  judgment  for 
alimony  rendered  in  another  state  and  a  money  judgment  can  be 
procured  for  unpaid  alimony.  Such  a  judgment  when  obtained 
can  be  enforced  in  accordance  with  the  laws  of  this  state  appli- 
cable thereto.  The  action,  however,  is  not  an  equitable  one, 
although  the  court  may,  in  certain  cases,  under  the  provisions  of 
section  1171  of  the  Civil  Practice  Act,  grant  relief  of  an  equitable 
nature.    Beech  v.  Beech,  211  App.  Div.  720,  208  N.  Y.  Supp.  98. 

Where  the  wife  procures  a  decree  of  absolute  divorce  in  a  foreign 
jurisdiction  on  a  ground  which  is  not  recognized  as  sufficient  in 
this  state  and  she  seeks  to  enforce  the  judgment  for  unpaid 
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alimony,  she  must  rely  for  its  enforcement  on  an  execution  only. 
The  method  of  enforcement  prescribed  in  section  1171  is  only 
available  where  the  foreign  judgment  was  granted  on  the  ground 
of  adultery.    Beech  v.  Beech,  211  App.  Div.  720,  208  N.  Y.  Supp.  98. 

A  motion  to  punish  for  contempt  under  the  provisions  of  sec- 
tions 1171  and  1172  of  the  Civil  Practice  Act  for  failing  to  pay 
alimony  under  a  foreign  decree  of  divorce  was  granted  in  accord- 
ance with  the  statutes  of  the  sister  jurisdiction  upon  the  grounds 
of  desertion.  A  money  judgment  may  be  obtained  but  not  an 
order  to  punish  for  contempt.  As  was  pointed  out  in  Beech  v. 
Beech  (211  App.  Div.  720)  an  action  can  be  brought  in  this  state 
upon  a  judgment  of  this  nature  and  a  money  judgment  procured 
for  alimony  but  such  a  judgment,  when  obtained,  can  be  enforced 
in  accordance  with  our  laws  applicable  thereto  only  and  under 
section  1772  of  the  Code  (Civil  Practice  Act,  §  1171)  it  is  plain  that 
the  so-called  equitable  remedies  could  be  granted  only  in  a  case 
where  the  judgment  or  decree  was  rendered  upon  the  ground  of 
adultery.    Hardy  v.  Hardy,  136  Misc.  759,  240  N.  Y.  Supp.  826. 

Where  it  appeared  that  a  separation  agreement  had  been  made 
between  the  parties  providing  for  the  payment  of  monthly  sums 
for  the  support  and  maintenance  of  the  wife,  and  that,  in  case  of 
divorce  an  allowance  for  alimony  at  the  same  rate  was  to  be  in- 
corporated in  the  decree ;  a  divorce  having  been  granted  by  a  court 
of  competent  jurisdiction  of  the  state  of  Nevada  and  the  judgment 
therein  fixing  the  amount  of  alimony  at  the  same  rate  as  prescribed 
in  the  agreement,  the  Court  of  Appeals  held  that  the  question, 
in  its  last  analysis,  is  one  as  to  the  construction  and  effect  of  the 
judgment  of  the  Nevada  court,  and  the  defendant's  duties  are 
what  that  judgment  made  it  and  no  more,  holding  that  the  plain- 
tiff, if  entitled  to  recover  at  all,  must  recover  under  the  divorce 
decree  and  not  under  the  agreement  theretofore  made  between 
the  parties.    Sleicher  v.  Sleicher,  251  N.  Y.  366. 

F.  Stay  of  husband's  proceedings. 

.  The  failure  of  the  husband  to  obey  an  order  requiring  him  to 
pay  alimony  pendente  lite  stays  any  affirmative  act  on  his  part,  but 
the  court  has  no  authority  to  deny  the  husband  the  right  to  ques- 
tion the  sufficiency  of  the  wife's  proof  or  to  interpose  any  defense 
he  might  have  to  the  wife's  cause  of  action.  Landry  v.  Landry, 
215  App.  Div.  316,  213  N.  Y.  Supp.  671. 

The  plaintiff,  in  an  action  for  separation,  is  not  entitled,  as  a 
matter  of  right,  to  have  the  trial  of  the  action  stayed  until  the 
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defendant  shall  have  paid  the  arrears  of  temporary  alimony  and 
counsel  fee.  It  appearing  on  the  motion  for  a  stay  that  the  de- 
fendant, who  is  in  prison  for  contempt  based  on  his  failure  to  pay 
the  temporary  alimony  and  counsel  fee,  is  without  funds,  and  does 
not  intend  to  defend  the  action,  the  trial  court  acted  properly,  in 
the  exercise  of  its  discretion,  in  denying  the  motion  for  a  stay  on 
condition  that  the  defendant  pay  the  balance  of  the  counsel  fee, 
Friedman  v.  Friedman,  216  App.  Div.  348,  215  N.  Y.  Supp.  47. 

ARTICLE  XIV. 

REMARRIAGE. 

An  intestate  who  was  divorced  by  his  first  wife  in  1908  in  the 
state  of  Pennsylvania,  after  personal  service  of  summons  upon 
him,  in  which  action  the  decree  granted  permission  to  both  parties 
to  remarry,  was  legally  married  to  his  second  wife,  at  the  time  of 
his  death  in  1923,  where  it  appears  that  he  was  married  to  the 
second  wife  with  the  honest  belief  that  he  had  the  right  to  remarry, 
and  that  they  lived  together  thereafter  in  this  state  as  man  and 
wife,  and  were  so  regarded  by  their  friends  and  acquaintances, 
and  that,  while  at  the  time  of  the  remarriage  his  marriage  might 
not  have  been  legal,  still,  since  Chapter  266  of  the  Laws  of  1915, 
amending  section  8  of  the  Domestic  Relations  Law,  gives  the  un- 
successful party  in  a  divorce  action  the  right  to  remarry  after  five 
years  has  elapsed,  a  common  law  marriage  will  be  held  to  have 
occurred  between  the  testator  and  his  second  wife,  at  least  at  the 
end  of  five  years  after  that  amendment  took  effect.  Matter  of 
Crandall,  214  App.  Div.  363,  212  N.  Y.  Supp.  210. 

In  an  action  for  a  separation,  the  marriage  ceremony  having 
been  performed  on  a  ship  on  the  high  seas,  the  ship  being  regis- 
tered in  the  state  of  New  York,  but  owned  by  a  non-resident,  it  is 
no  defense  for  the  defendant  husband  to  allege  that  prior  to  the 
performance  of  the  marriage  ceremony  in  question  he  was  already 
a  married  man,  his  former  wife  having  procured  a  decree  of 
divorce  against  him  in  the  courts  of  New  York  State  dissolving 
the  marriage  on  the  ground  of  his  adultery,  and  that  one  of  the 
terms  of  which  decree  was  that  he  was  forbidden  to  remarry  dur- 
ing the  life  of  his  then  wife,  who  was  still  living,  since  it  is  well 
settled  that  the  provisions  of  section  8  of  the  Domestic  Relations 
Law  forbidding  the  remarriage  of  a  party  who  has  been  divorced 
for  adultery  have  no  extraterritorial  effect  and  a  subsequent  mar- 
riage of  the  guilty  party,  during  the  life  of  the  innocent  party,  in. 


MATEIMOHIAL  ACTIONS.  529 

a  sister  state,  if  valid  in  that  state,  will  be  recognized  here  as  a 
lawful  marriage,  and  the  same  reasoning  applies  to  the  marriage 
ceremony  in  question,  for  the  laws  which  follow  a  ship  upon  the 
high  seas  are  the  laws  of  the  state  where  the  owner  resides,  not 
the  laws  of  the  state  within  which  the  ship  is  registered.  Fisher 
V.  Fisher,  250  N.  Y.  313. 

ARTICLE  XV. 

COSTS. 

B.  Allowance  of  costs. 

Where  an  inquest  is  taken  in  a  matrimonial  action  after  an 
answer  has  been  filed,  the  plaintiff  is  entitled  to  tax  as  a  disburse- 
ment the  amount  properly  paid  to  the  stenographer  for  the  minutes 
of  the  inquest,  but  an  item  for  the  amount  paid  for  the  minutes  of 
testimony  taken  in  a  habeas  corpus  proceeding  having  no  direct 
legal  relation  to  the  action,  may  not  be  taxed  in  the  plaintiff's  bill 
of  costs.    Silber  v.  Silber,  120  Misc.  168,  198  N.  Y.  Supp.  676. 

The  payment  of  costs  directed  to  be  paid  by  the  final  judgment 
in  a  matrimonial  action  cannot  be  enforced  other  than  by  execu- 
tion. The  payment  may  not  be  enforced  by  a  proceeding  to  punish 
for  contempt.  Subernick  v.  Subernick,  123  Misc.  174,  204  N.  Y. 
Supp.  437. 

ARTICLE  XVI. 

APPEALS. 

Under  subdivision  2  of  section  609  of  the  Civil  Practice  Act  an 
appeal  may  be  taken  from  an  order  denying  a  motion  for  a  new 
trial  upon  the  minutes.  Goldstein  v.  Goldstein,  212  App.  Div.  470, 
208  N.  Y.  Supp.  810. 

The  fact  that  a  husband  has  paid  no  alimony  or  counsel  fees, 
and  that  he  is  without  the  state  avoiding  service  of  the  order  fixing 
the  same,  will  not  prevent  his  being  heard  on  appeal  from  the 
order  which  he  contests  as  unfounded.  Ascher  v.  Ascher,  213 
App.  Div.  183,  210  N.  Y.  Supp.  515. 

The  provisions  of  subdivision  2  of  section  588  of  the  Civil  Prac- 
tice Act,  providing  that  an  appeal  may  be  taken  to  the  Court  of 
Appeals  from  an  order  of  the  Appellate  Division  granting  a  new 
trial  on  exceptions  where  the  appellant  stipulates  that  upon 
affirmance  judgment  absolute  shall  be  rendered  against  him,  does 
not  apply  to  an  action  for  absolute  divorce,  and  an  appeal  from 
34 
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such  an  order  in  such  an  action  will  be  dismissed.  Friedman  v. 
Friedman,  240  N.  Y.  608,  dismissing  appeal  212  App.  Div.  823, 
207  N.  Y.  Supp.  839. 

ARTICLE  XVII. 

MISCELLANEOUS  MATTERS  OF  PRACTICE. 

B.  Discontinuing. 

An  application  by  the  plaintiff  to  discontinue  his  action  for  the 
annulment  of  his  marriage  with  his  wife  made  on  the  return  day 
of  a  motion  for  alimony  and  counsel  fee,  apparently  to  render 
defendant's  previously  initiated  motion  ineffective,  will  be  granted, 
but  only  after  the  payment  of  taxable  costs  to  date  and  the  execu- 
tion of  stipulations  vacating  orders  of  discontinuance  of  previous 
actions  brought  by  one  of  said  parties  against  the  other  for  divorce 
or  separation  or  both,  so  as  to  restore  to  the  defendant  the  rights 
that  she  possessed  in  said  prior  actions,  and  which  she  yielded  up 
in  reliance  upon  the  diligent  prosecution  of  the  action  herein.  If 
plaintiff  does  not  comply  with  these  terms  within  ten  days  after 
the  entry  and  service  of  the  order  herein,  the  motion  may  be 
denied.  Jacobs  v.  Jacobs,  127  Misc.  505,  217  N.  Y.  Supp.  280, 
affirmed  217  App.  Div.  753,  217  N.  Y.  Supp.  918. 

Notwithstanding  the  fact  that  the  Supreme  Court,  by  an  order 
adjudicated  the  defendant  herein  an  incompetent,  the  court  is  not 
without  jurisdiction  of  an  application  by  the  plaintiff  for  leave 
to  discontinue  his  action  of  annulment,  over  said  defendant  by 
reason  of  said  order ;  therefore,  in  the  absence  of  anything  to  show 
that  the  defendant  is  challenging  the  jurisdiction  of  the  court  and 
claiming  lack  of  jurisdiction  by  reason  of  ineffectual  service, 
plaintiff  may  not,  under  the  provisions  of  section  225  of  the  Civil 
Practice  Act,  raise  the  question  of  incompetency  in  her  behalf, 
except  to  the  extent  of  apprising  the  court  of  the  actual  fact^  sur- 
rounding the  incompetency,  so  that  it  may  of  its  own  motion  exer- 
cise its  power  under  section  207  of  the  Civil  Practice  Act.  Jacobs 
V.  Jacobs,  127  Misc.  505,  217  N.  Y.  Supp.  280,  affirmed  217  App. 
Div.  753,  217  N.  Y.  Supp.  918. 

0.  Death  of  party. 

After  the  death  of  the  husband,  who  has  procured  a  final  judg- 
ment annulling  the  marriage  on  the  ground  that  the  wife  had 
another  husband  at  the  time  of  the  marriage,  the  judgment  may 
be  amended  so  as  to  provide  that  the  marriage  was  contracted  in 
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good  faith  and  that  the  issue  thereof  is  legitimate.  Riser  v.  Davis, 
201  App.  Div.  213, 194  N.  Y.  Supp.  275,  affirmed  234  N.  Y.  300. 

After  the  death  of  the  husband,  to  whom  a  decree  of  divorce  has 
granted  the  custody  of  an  infant  child,  the  rights  of  the  mother  to 
its  custody  are  superior  to  those  of  any  other  person,  and  the  wife 
is  entitled  as  a  parent  to  apply  in  the  county  of  her  domicile  for 
letters  of  guardianship.  Matter  of  Thorne,  240  N.  Y.  444,  affirm- 
ing 212  App.  Div.  654,  209  N.  Y.  Supp.  280. 

A  judgment  of  divorce  cannot  be  modified  after  the  death  of 
the  husband  so  as  to  provide  that  the  husband's  estate  shall  be 
charged  with  the  support  of  a  minor  child  of  the  marriage  during 
the  period  of  his  minority.  Rice  v.  Andrews,  127  Misc.  826,  217 
N.  Y.  Supp.  528. 

The  death  of  the  husband  renders  inoperative  a  provision  for 
the  payment  of  alimony  after  that  date.  The  judgment  itself  does 
not  "expire."  It  is  in  full  force  and  vigor  except  as  to  future 
alimony.  Hunter  v.  Hunter,  197  App.  Div.  678,  189  N.  Y.  Supp. 
831. 

A  claim  for  unpaid  temporary  alimony  cannot  be  enforced 
against  the  estate  of  a  deceased  husband.  Matter  of  Hudes,  128 
Misc.  362,  219  N.  Y.  Supp.  485. 

If  the  husband  before  his  death  alleges  that  the  wife  has  re- 
married and  makes  application  for  a  modification  of  the  decree 
as  to  alimony,  but  such  application  is  not  determined  before  his 
death,  the  liability  of  the  husband  to  pay  alimony  after  the  re- 
marriage of  the  wife  may  be  determined  by  the  court  after  the 
death  of  the  husband.  Hunter  v.  Hunter,  197  App.  Div.  678,  189 
N.  Y.  Supp.  831. 

In  an  action  for  divorce  in  which  the  final  judgment  is  affirmed 
by  the  Appellate  Division  the  day  before  the  death  of  the  defend- 
ant, which  occurred  before  the  remittitur  to  the  county  clerk  or 
entry  of  judgment  thereon,  the  Appellate  Division  may  direct  the 
entry  of  judgment  affirming  the  final  judgment  as  of  the  date  of 
the  entry  of  the  order  of  affirmance  by  the  Appellate  Division. 
Thorne  v.  Thorne,  210  App.  Div.  55,  205  N.  Y.  Supp.  284. 

ARTICLE  XVIII. 

FOREIGN  DIVORCES. 

A.  Foreign  decree  based  on  substituted  service. 

Where  it  appears  that  both  parties  resided  in  a  foreign  state  for 
some  time  and  there  is  nothing  to  challenge  the  claim  of  the  hus- 
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band  that  that  state  was  the  domicile  of  himself  and  his  wife  at 
the  time  he  secured  the  divorce  from  her  by  publication  of  sum- 
mons, the  foreign  divorce  is  valid.  Melchers  v.  Bertolido,  118 
Misc.  196, 192  N.  Y.  Supp.  781. 

A  divorce  granted  in  a  foreign  state,  which  was  the  matrimonial 
domicile  of  the  parties  at  the  time  of  the  commencement  of  the 
action,  will  be  sustained  in  this  state  although  process  was 
served  upon  the  defendant  by  publication.  Dodge  v.  Campbell, 
128  Misc.  778,  220  N.  Y.  Supp.  262;  Blair  v.  Blair,  129  Misc.  159, 
220  N.  Y.  Supp.  372. 

A  decree  in  an  action  in  Nevada  by  a  husband  for  divorce,  where 
the  wife  appears  and  answers  but  does  not  interpose  a  counter- 
claim for  divorce  and  separation,  dismissing  both  the  complaint 
and  the  action,  does  not  bar  an  action  by  the  wife  in  this  state. 
Schermerhorn  v.  Schermerhorn,  197  App.  Div.  284,  188  N.  Y. 
Supp.  632. 

The  matrimonial  domicile  of  the  parties  may  be  in  a  foreign 
state,  where  they  have  lived  in  that  state  as  husband  and  wife  for 
several  years,  although  the  actual  domicile  of  the  husband  is  in 
this  state.  Gould  v.  Gould,  201  App.  Div.  670,  194  N.  Y.  Supp. 
745,  affirmed  235  N.  Y.  14. 

Where  it  appears  that  the  husband  and  wife  first  lived  in  this 
state  and  owned  property  here  and  that  she  deserted  him  and 
went  to  Connecticut  and  that  he  later  went  to  Nevada  and  stayed 
there  just  long  enough  to  get  a  divorce,  it  was  held  that  the  courts 
of  this  state  will  not  recognize  the  Nevada  decree.  Knill  v.  Knill, 
119  Misc.  186,  195  N.  Y.  Supp.  398. 

Where  a  foreign  court  had  jurisdiction  of  an  action  of  divorce 
because  it  was  the  matrimonial  domicile  of  the  parties  at  the  com- 
mencement of  the  action,  the  fact  that  the  plaintiff  before  the 
determination  of  the  action  ceases  to  be  a  resident  of  the  state  and 
falsely  testified  as  to  his  residence,  does  not  render  the  decree 
invalid.    Dodge  v.  Campbell,  128  Misc.  778,  220  N.  Y.  Supp.  262. 

A  rabbinical  divorce  granted  by  a  rabbi  living  in  Brooklyn  in 
accordance  with  the  rabbinical  laws  in  Russia  and  finally  con- 
summated in  Eussia,  and  recognized  in  Russia  as  valid,  is  not  so 
regarded  under  the  laws  of  this  state,  and  such  divorce  cannot  be 
regarded  as  a  divorce  obtained  in  Russia  where  the  evidence  shows 
that  what  was  done  in  Russia  was  intended  merely  to  give  effect 
to  the  divorce  granted  by  the  rabbi.  Chertok  v.  ChertoTc,  208  App. 
Div.  161,  203  N.  Y.  Supp.  163. 

Where  a  husband  and  wife  are  domiciled  in  Canada  and  the  hus^ 
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band,  abandoning  bis  wife  and  cbildren,  goes  to  Pennsylvania  and, 
falsely  stating  tbat  be  does  not  know  tbe  place  of  residence  of  bis 
wife,  obtains  an  order  for  tbe  service  of  a  summons  upon  ber  by 
publication  in  an  action  brougbt  by  bim  in  tbat  state  for  divorce, 
and  tbereafter  obtains  a  decree,  witbout,  bowever,  tbe  Pennsyl- 
vania courts  acquiring  jurisdiction  of  tbe  wife,  and  remarrying, 
removes  to  tbis  state,  tbe  wife,  wbo  bas  also  removed  bere,  may 
maintain  an  action  in  our  courts  for  divorce  and  support  for  her- 
self and  cbildren,  and  tbe  divorce  obtained  by  tbe  busband  in 
Pennsylvania  is  no  defense  tbereto.  Dean  v.  Dean,  241  N.  Y,  240, 
affirming  213  App.  Div.  360,  210  App.  Div.  695. 

Before  our  courts  will  invoke  tbe  matrimonial  policy  of  refusing 
to  recognize  decrees  obtained  in  otber  states  for  causes  not  suffi- 
cient in  tbis  state,  upon  otber  tban  personal  service  of  process, 
wbere  no  matrimonial  domicile  exists  in  sucb  state,  two  conditions 
must  be  present :  First,  tbe  person  in  wbose  bebalf  tbe  doctrine  is 
invoked  must  be  and  bave  been  a  citizen  of  tbis  state  at  tbe  time 
of  tbe  entry  of  tbe  decree  of  divorce  or  at  the  time  of  entering  into 
tbe  second  marriage,  and,  second,  if  reliance  is  upon  residence  in 
New  York  State  at  tbe  time  of  the  second  marriage;  that  the  policy 
of  tbe  state  where  tbe  defendant  resided  at  the  time  of  tbe  decree 
.of  divorce,  is  similar  to  that  of  New  York.  Any  otber  holding 
would  tend  to  make  tbe  courts  of  New  York  a  Mecca  to  which 
matrimonial  litigants  would  throng.  Powell  v.  Powell,  211  App. 
Div.  650,  208  N.  Y.  Supp.  153,  affirmed  242  N.  Y.  581. 

A  wife  cannot  maintain  an  action  for  divorce  in  this  state  on 
tbe  ground  of  adultery  based  on  the  fact  that  her  busband  obtained 
a  decree  of  divorce  in  Nevada,  which  decree  would  not  be  recog- 
nized in  tbis  state,  and  subsequently  remarried  in  California  prior 
to  tbe  commencement  of  tbis  action,  wbere  it  appears  tbat  while 
the  original  marriage  was  entered  into  in  this  state  and  parties 
immediately  established  their  residence  in  New  Jersey,  and  tbe 
plaintiff  was  not  a  resident  of  this  state  at  the  time  of  the  Nevada 
divorce  nor  at  tbe  time  tbe  defendant  remarried,  although  she  bad 
been  a  resident  of  tbis  state  for  about  one  year  prior  to  the  com- 
mencement of  the  action.  Powell  v.  Powell,  211  App.  Div.  650,  208 
N.  Y.  Supp.  153,  affirmed  242  N.  Y.  581. 

An  application  for  the  reargument  of  a  motion  for  an  injunction 
pendente  lite,  restraining  tbe  defendant  from  setting  up  a  foreign 
divorce  as  a  defense  to  plaintiff's  separation  action,  pending  an 
action  by  plaintiff  to  bave  tbe  foreign  decree  declared  void  and  to 
restrain  defendant  from  enforcing  it,  should  be  denied,  where  the 
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restraining  order,  granted  on  plaintiff's  affidavits,  would  neither 
result  in  an  adjudication  nor  bar  the  trial  of  the  issue  in  the  action 
to  have  the  foreign  decree  declared  void,  and  where  the  only  pur- 
pose of  the  order  would  be  to  prevent  the  defendant  from  employ- 
ing the  divorce  as  a  defense  to  the  separation  action.  Gwathmey 
V.  Gwathmey,  125  Misc.  106,  210  N.  Y.  Supp.  858,  appeal  dismissed 
210  N.  Y.  Supp.  858. 

B.  Alimony  and  costs. 

Where  a  court  of  a  foreign  state  had  jurisdiction  of  the  subject 
matter  and  of  the  parties  to  an  action  of  divorce  in  that  state,  a 
judgment  granting  divorce  is  conclusive  and  binding  and  will  be 
given  full  force  and  credit  in  this  state  in  an  action  brought  to 
recover  unpaid  installments  of  alimony.  Stewart  v.  Stewart,  198 
App.  Div.  337, 190  N.  Y.  Supp.  369. 

C.  Voluntary  appearance  in  foreign  jurisdiction. 

A  decree  of  a  Nevada  court  in  an  action  of  divorce  by  the  hus- 
band in  which  the  wife  appears  and  answers  is  valid  and  binding 
on  the  parties  to  the  extent  of  the  matters  decided  therein,  and 
has  the  same  force  between  the  parties  as  though  it  had  been  pro- 
cured in  this  state.  Schermerhorn  v.  Schermerhorn,  197  App.  Div, 
284, 188  N.  Y.  Supp.  632. 

If  the  defendant  voluntary  appears  in  foreign  courts,  the  decree 
will  generally  be  valid  in  this  state.  Gould  v.  Gould,  201  App.  Div. 
670,  194  N.  Y.  Supp.  745,  affirmed  235  N.  Y.  14. 

Where  a  party  voluntarily  submitted  to  the  jurisdiction  of  the 
courts  of  Denmark,  a  decree  of  divorce  issued  there  in  the  due  and 
regular  course  of  Danish  procedure  will  be  valid  in  this  country. 
Sorenson  v.  Sorenson,  122  Misc.  196,  202  N.  Y.  Supp.  620,  affirmed 
219  App.  Div.  344,  220  N.  Y.  Supp.  242. 

The  voluntary  appearance  of  the  defendant  in  an  action  for 
divorce  in  a  foreign  state  invests  the  foreign  court  with  jurisdic- 
tion although  subsequently  the  defendant  withdraws  her  appear- 
ance and  answer.  The  effect  of  the  withdrawal  of  the  voluntary 
appearance  and  answer  by  the  defendant  after  having  appeared 
voluntarily  in  the  courts  of  a  foreign  state  has  been  discussed,  but 
not  decided.  Dodge  v.  Campbell,  128  Misc.  778,  220  N.  Y.  Supp. 
262. 

French  decree  of  divorce  on  the  ground  of  adultery  examined 
and  held  entitled  to  recognition  in  this  state.    Gould  v.  Gould,  235 
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N.  Y.  14,  affirming  201  App.  670, 194  N.  Y.  Supp.  745,  affirmed  235 
N.  Y.  14. 

Where  the  wife  lived  in  Indiana  before  her  marriage  and  then 
lived  in  New  York  with  her  husband  for  several  years,  when  she 
left  him  under  circumstances  entitling  her  to  a  separation,  and 
returned  to  the  home  of  her  parents  in  Indiana,  in  which  she  there- 
after procured  a  divorce  on  the  ground  of  cruel  and  inhuman 
treatment  and  remarried  in  that  state,  it  was  held  that  she  could 
maintain  an  action  for  dower  in  real  estate  left  by  her  husband  in 
this  state.    Brown  v.  O'Barn,  120  Misc.  550,  199  N.  Y.  Supp.  824. 

D.  Who  can  attack  illegal  foreign  divorce. 

A  party  who  voluntarily  invokes  the  jurisdiction  of  a  foreign 
court  and  obtains  therein  a  judgment  of  divorce,  cannot  thereafter 
question  the  court's  jurisdiction,  and  a  grantee  of  real  estate  from 
such  party  cannot  question  the  validity  of  the  divorce.  Melchers 
V.  Bertolido,  118  Misc.  196, 192  N.  Y.  Supp.  781. 

A  wife  who  obtained  a  divorce  in  a  foreign  state  upon  grounds 
not  recognized  in  this  state,  and  without  jurisdiction  over  him 
under  the  laws  of  this  state,  forfeits  dower  in  lands  acquired  by 
him  before  such  decree  of  divorce  was  rendered.  Munroe  County 
Savings  Bank  v.  Yoeman,  119  Misc.  226, 195  N.  Y,  Supp.  531. 

A  divorce  procured  by  a  wife  in  another  state  is  not  valid  in  this 
state,  the  matrimonial  domicile  of  the  parties  being  in  this  state, 
yet  the  wife  cannot  question  the  divorce  and  the  husband  will  not 
be  allowed  to  question  it  where  he  has  remarried  before  the  com- 
mencement of  the  action.  Kelsey  v.  Kelsey,  204  App.  Div.  116, 197 
N.  Y.  Supp.  371,  affirmed  237  N.  Y.  520. 

Where  the  wife  obtains  a  decree  of  divorce  in  a  foreign  state, 
which  is  not  recognized  as  valid  in  this  state,  she  cannot  recover 
dower  in  real  estate  owned  by  the  man  whom  she  subsequently 
married.  Bell  v.  Little,  237  N.  Y.  519,  affirming  204  App.  Div.  235, 
197  N.  Y.  Supp.  674. 

The  plaintiff  was  not  the  wife  of  the  decedent  in  this  state  so  as 
to  entitle  her  to  dower  in  real  estate  owned  by  him,  where  it 
appears  that  she,  a  resident  of  this  state,  went  to  Pennsylvania 
for  the  sole  purpose  of  securing  a  judgment  of  divorce  from  her 
first  husband;  that  she  secured  a  divorce  in  the  Pennsylvania- 
courts  on  the  ground  of  abandonment  without  personal  service  of 
process  upon  her  first  husband,  who  resided  in  this  state;  that 
thereafter  the  decedent  went  to  Pennsylvania  and  during  the  life- 
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time  of  the  plaintiff's  first  husband  entered  into  a  ceremonial  mar- 
riage with  the  plaintiff  with  full  knowledge  of  the  facts  relating  to 
the  plaintiff's  divorce,  and  that  the  plaintiff  and  the  decedent 
returned  to  this  state  and  continued  to  reside  here  until  the  dece- 
dent's death.  Bell  v.  Little,  204  App.  Div.  235,  197  N.  Y.  Supp. 
674,  affirmed  237  N.  Y.  519. 

E.  Effect  of  remarriage  in  reliance  on  foreign  divorce. 

The  fact  that  the  plaintiff,  securing  an  illegal  divorce  in  another 
state,  believes  the  decree  to  be  valid,  and  on  the  faith  thereof 
remarries,  does  not  affect  the  validity  of  the  divorce.  Dean  v. 
Dean,  241  N.  Y.  240,  affirming  213  App.  Div.  360,  210  App.  Div.  695. 

F.  Restraining  divorce  suit  in  foreign  state. 

Where  in  a  wife's  action  for  divorce  the  allegations  of  the  com- 
plaint that  the  parties  were  married  in  the  city  of  New  York  in 
1895  and  lived  together  there  as  man  and  wife  up  to  September  20, 
1919,  are  clear  and  definite,  and  the  evidentiary  proof  submitted 
on  a  motion  by  plaintiff  for  a  preliminary  injunction  to  restrain 
during  the  pendency  of  her  action  the  further  prosecution  of  an 
action  for  divorce  instituted  by  defendant  in  the  state  of  Florida 
in  the  month  of  April,  1921,  establishes  prima  facie  that  defendant, 
who  during  all  this  time  has  been  conducting  the  business  of  a 
stockbroker  in  the  city  of  New  York,  was  not  residing  in  the  state 
of  Florida  for  two  years  prior  to  April,  1919,  as  required  by  the 
statutes  of  said  state  as  a  condition  precedent  to  a  filing  of  a  bill 
for  divorce,  the  injunction  will  be  granted,  the  defendant  being 
within  this  state  and  subject  to  the  jurisdiction  of  its  courts. 
Gwathmey  v.  Gwathmey,  116  Misc.  85, 190  N.  Y.  Supp.  199,  affirmed 
201  App.  Div.  843,  193  N.  Y.  Supp.  935. 

The  courts  of  this  state  have  the  power  to  restrain  residents 
thereof  front  maintaining  an  action  for  divorce  in  a  foreign  coun- 
try, the  courts  of  which  have  not  acquired  jurisdiction  of  the 
defendant  in  the  action,  and  will  do  so  whenever  it  is  necessary  in 
the  interests  of  justice.  Greenherg  v.  Greenberg,  218  App.  Div. 
104,  218  N.  Y.  Supp.  87. 

A  wife  is  entitled  to  have  a  temporary  injunction  continued  dur- 
ing the  pendency  of  an  action  which  was  brought  to  restrain  the 
husband  from  prosecuting  a  divorce  action  commenced  by  biTin 
against  her  in  the  Court  of  First  Instance,  in  Conora,  Mexico, 
where  it  appears  that  the  husband,  who  now  is  and  for  many  years 
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last  past  has  been  a  resident  of  the  city  of  New  York,  went  to 
Mexico  for  the  express  purpose  of  instituting  an  action  for  divorce 
against  the  wife ;  that  the  Mexican  laws  do  not  require  residence 
on  the  part  of  the  wife  in  a  divorce  action ;  and  that  she  was  never 
served  personally  in  the  jurisdiction  wherein  the  action  was 
brought.  Greenherg  v.  Greenherg,  218  App.  Div.  104,  218  N.  Y. 
Supp.  87. 
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ARTICLE  I. 

THE  LIEN  LAW. 

A.  In  general. 

There  is  no  authority  for  filing  a  notice  of  lien  other  than  that 
provided  by  the  Lien  Law,  which  furnishes  a  special  proceeding 
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and  remedy  in  rem.  In  order  for  one  to  take  advantage  of  the 
special  privileges  and  benefits  therein  provided,  the  statute  must 
be  strictly  followed.  Matter  of  Cohen,  122  Misc.  451,  204  N,  Y. 
Supp.  200,  reversed  on  other  grounds  209  App.  Div.  413,  415,  205 
N.  Y.  Supp.  90,  91. 

A  mechanic's  lien  was  unknown  to  the  common  law.  It  is  purely 
of  statutory  origin.  One 's  right  to  such  a  lien  and  to  its  enforce- 
ment depends  entirely  upon  the  provisions  of  the  act  under  which 
the  lien  is  claimed,  and  whether  there  has  been  a  compliance  with 
the  requirements  of  the  statute.  Travelers  Insurance  Co.  v. 
Village  of  Ilion,  126  Misc.  275,  213  N.  Y.  Supp.  206. 

Where  a  plumber  has  a  right  to  file  a  lien  for  his  claim  against 
the  owner  of  real  estate,  the  filing  cannot  be  made  the  basis  of  an 
action  by  such  owner  for  malicious  abuse  of  process.  Carroll 
Building  Corp.  v.  Greenberg  P.  Supplies,  Inc.,  216  N.  Y.  268,  214 
N.  Y.  Supp.  42. 

C.  General  construction  of  statute. 
5.  Limitation  on  liberal  construction. 

The  statute  which  gives  to  a  contractor,  mechanic  or  material- 
man a  lien  upon  the  lands  of  another,  created  a  remedy  in  such 
cases  which  was  unknown  to  the  common  law,  and  while  it  must 
receive  a  liberal  construction  to  secure  the  beneficial  purposes 
which  the  legislature  had  in  view,  it  cannot  be  extended  to  a  state 
of  facts  not  fairly  within  its  general  scope  and  purview.  McDer- 
mott  V.  Lawyers  Mortgage  Co.,  232  N.  Y.  336,  reversing  190  App. 
Div.  955. 

The  statute  is  given  a  liberal  construction  to  secure  the  beneficial 
uses  and  purposes  for  which  it  was  enacted.  The  act  itself  so 
prescribes  in  section  23.  This  does  not  mean,  however,  that  the  act 
should  be  extended  in  its  operation  and  effect  to  a  case  not  fairly 
within  its  general  scope,  as  indicated  by  the  fair  and  reasonable 
import  of  the  words  and  expressions  used.  Travelers  Insurance 
Co.  V.  Village  of  Ilion,  126  Misc.  275,  213  N.  Y.  Supp.  206. 

The  statute  relating  to  mechanics'  liens  receives  a  broad  and 
liberal  construction,  and  a  mechanic  who  puts  his  work  and  mate- 
rials into  a  building  is  permitted  to  retain  his  lien,  unless  his 
default  in  complying  with  the  provisions  of  the  statute  is  clear  and 
unequivocal.  Matter  of  Cohen,  209  App.  Div.  415,  205  N.  Y. 
Supp.  91. 
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D.  Definitions. 
1.  Lien  Law,  §  2.    Definitions ;  lienor. 

Improvement.  The  term  "improvement,"  when  used  in  this  chapter,  includes  the 
erection,  alteration  or  repair  of  any  structure  upon,  connected  with,  or  toeneath  the 
surface  of,  any  real  property  and  any  work  done  upon  such  property  or  mateiala 
furnished  for  its  permanent  improvement,  and  shall  also  include  any  work  done  or 
materials  furnished  in  equipping  any  such  structure  with  any  chandeliers,  brackets  or 
other  fixtures  or  apparatus  for  supplying  gas  or  electric  light  and  shall  also  include 
the  drawing  by  any  architect  or  engineer  or  surveyor,  of  any  plans  or  specifications 
or  survey,  which  are  prepared  for  or  used  in  connection  with  such  improvement  and 
shall  also  include  the  value  of  materials  actually  manufactured  for  but  not  delivered 
to  the  real  property.     (Amended  by  Chapter  608,  Laws  of  ISSi.) 

Cost  of  improvement.  The  term  "cost  of  improvement,"  when  used  in  this 
chapter,  means  expenditures  incurred  by  the  owner  in  paying  the  claims  of  a  con- 
tractor, an  architect,  engineer  or  surveyor,  a  subcontractor,  laborer  and  materialman, 
arising  out  of  the  improvement,  and  shall  also  include  fair  and  reasonable  sums  paid 
for  obtaining  building  loan  and  subsequent  financing,  premiums  on  bonds  or  bonds 
filed  pursuant  to  section  thirty-seven  of  this  chapter  or  required  by  any  such  building 
loan  contract  or  by  any  lease  to  be  mortgaged  pursuant  thereto,  or  required  by  any 
mortgage  to  be  subordinated  to  the  building  loan  mortgage,  premiums  on  bond  or 
bonds  filed  to  discharge  liens,  sums  paid  to  take  by  assignment  prior  existing  mort- 
gages, which  are  consolidated  with  building  loan  mortgages  and  also  the  interest 
charges  on  such  mortgages,  sums  paid  to  discharge  or  reduce  the  indebtedness  under 
mortgages  and  accrued  interest  thereon  and  other  encumbrances  upon  real  estate 
existing  prior  to  the  time  when  the  lien  provided  for  in  this  chapter  may  attach, 
sums  paid  to  discharge  building  loan  mortgages  whenever  recorded,  taxes,  assessments 
and  water  rents  existing  prior  to  the  commencement  of  the  improvement,  and 
also  those  accruing  during  the  making  of  the  improvement,  and  interest  on  build- 
ing loan  mortgages,  ground  rent  and  premiums  on  insurance  likewise  accruing 
during  the  making  of  the  improvement.  The  application  of  the  proceeds  of  any 
building  loan  mortgage  or  other  mortgage  to  reimburse  the  owner  for  any  payments 
made  for  any  of  the  above  mentioned  items  for  said  improvement  prior  to  the  date 
of  the  initial  advance  received  under  the  building  loan  mortgage  or  other  mortgage 
shall  be  deemed  to  be  an  expenditure  within  the  "cost  of  improvement"  as  above 
defined  provided,  however,  such  payments  are  itemized  in  the  building  loan  contract 
and/or  other  mortgage  other  than  a  building  loan  mortgage,  and  provided  further, 
that  the  payments  have  been  made  subsequent  to  the  commencement  of  the  improve- 
ment. 

Subcontractor.  The  term  "subcontractor"  when  used  in  this  chapter,  means  a 
person  who  enters  into  a  contract  with  a  contractor  and/or  with  a  subcontractor  for 
the  improvement  of  such  real  property  or  such  public  improvement  or  with  a  person 
who  has  contracted  with  or  through  such  contractor  for  the  performance  of  his 
contract  or  any  part  thereof. 

Materialman.  The  term  "materialman"  when  used  in  this  chapter,  means  any 
person  who  furnishes  material  either  to  an  owner,  contractor  or  subcontractor,  for 
such  improvement.     (Amended  by  Chapter  627,  Laws  of  1932.) 

Subsequent  financing.  By  the  term  "subsequent  financing"  is  meant  moneys  bor- 
rowed upon  the  security  of  the  improvement  after  the  recording  of  a  building  loan 
contract  and/or  mortgage  other  than  a  building  loan  mortgage  upon  the  premises  tof 
be  improved  and  within  four  months  after  the  completion  thereof. 

Prior  mortgage.  By  the  term  "prior  mortgage"  is  meant  a  mortgage  on  real 
property  and/or  leasehold  recorded  prior  to  the  commencement  of  an  improvement 
thereon. 
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Consideration.  The  term  ' '  consideration ' '  when  used  in  this  chapter,  includes  real 
property  as  defined  in  section  two  hereof,  and  personal  property  as  defined  in  section 
thirty-nine  of  the  general  construction  law. 

Advances.  The  term  "advances"  when  used  in  this  chapter,  includes  money,  real 
property  as  defined  in  section  two  hereof  and/or  personal  property  as  defined  in 
section  thirty-nine  of  the  general  construction  law. 

Funds.  The  term  "funds"  when  used  in  this  chapter,  includes  money,  real  property 
as  defined  in  section  two  hereof  and/or  personal  property  as  defined  in  section  thirty- 
nine  of  the  general  construction  law.     (Added  by  Chapter  627,  Laws  of  1932.) 

Persons.  The  term  "persons"  when  used  in  this  chapter,  includes  an  individual, 
partnership,  association,  trust  or  corporation.     (Added  by  Chapter  698,  Laws  of  1934.) 

The  term  ''services,"  as  used  in  section  2  of  the  Lien  Law,  does 
not  include  premiums  for  writing  insurance  policies.  Travelers 
Insurance  Co.  v.  Village  of  Ilion,  126  Misc.  275,  213  N.  Y.  Supp.  206. 

ARTICLE  II. 

RIGHT  TO  LIEN. 

A.  Lien  Law,  §  3.    Mechanic's  lien  on  real  property. 

A  contractor,  subcontractor,  laborer  or  materialman,  who  performs  labor  or  fur- 
nishes materials  for  the  improvement  of  real  property  with  the  consent  or  at  the 
request  of  the  owner  thereof,  or  of  his  agent,  contractor  or  subcontractor,  shall  have  a 
lien  for  the  principal  and  interest,  of  the  value,  or  the  agreed  price,  of  such  labor  or 
materials  upon  the  real  property  improved  or  to  be  improved  and  upon  such  improve- 
ment, from  the  time  of  filing  a  notice  of  such  lien  as  prescribed  in  this  chapter. 
Where  the  contract  for  an  improvement  is  made  with  a  husband  or  wife  and  the 
property  belongs  to  the  other  or  both,  the  husband  or  wife  contracting  shall  also  be 
presumed  to  be  the  agent  of  the  other,  unless  such  other  having  knowledge  of  the 
improvement  shall,  within  ten  days  after  learning  of  the  contract  give  the  contractor 
written  notice  of  his  or  her  refusal  to  consent  to  the  improvement.  Within  the  meaning 
of  the  provisions  of  this  chapter,  materials  actually  manufactured  for  but  not  delivered 
to  the  real  property,  shall  also  be  deemed  to  be  materials  furnished.  (Amended  by 
CJhapter  515,  Laws  of  1929,  and  Chapter  859,  Laws  of  1930.) 

B.  Who  entitled  to  lien. 

Where  a  brother  "of  subcontractors  signed  a  contract  for  the 
purchase  of  cement,  and  the  cement  was  invoiced  to  such  purchaser 
but  was  consigned  to  the  subcontractors,  who  paid  the  invoices 
and  the  freight  and  the  purchaser  never  had  possession  of  the 
cement ;  and  thereafter  one  of  the  subcontractors  took  the  invoices 
for  the  cement  to  the  bank  which  loaned  moneys  to  the  subcon- 
tractors and  which  received  an  assignment  of  the  invoices  from 
the  purchaser,  the  bank  is  not  to  be  deemed  to  have  purchased  the 
cement  and  thereafter  sold  it  to  the  subcontractors;  and  is  not 
entitled  to  the  lien.  Knickerbocker  P.  C.  Co.,  Inc.  v.  State  of  New 
York,  218  App.  Div.  22,  217  N.  Y.  Supp.  652. 
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The  right  to  file  a  lien  against  property  for  work  done  or  mate- 
rials furnished  thereon  or  thereto  accrues  to  a  foreign  corporation 
or  non-resident  as  well  as  a  resident.  Campbell  v.  Coon,  149 
N.  Y.  556. 

The  validity  of  a  lien  may  not  be  raised  on  a  summary  applica- 
tion under  section  3  of  the  Lien  Law.  Matter  of  12  East  Eighty- 
Sixth  Street  Corporation,  146  Misc.  235,  264  N.  Y.  Supp.  71. 

Upon  substantial  completion  of  the  work  laborers  and  material- 
men and  subcontractors  are  entitled  to  liens  on  amounts  due  the 
general  contractor  but  still  in  possession  of  the  owner.  Person  v. 
Stoll,  72  App.  Div.  141. 

G.  Consent  of  owner. 

1.  In  general. 

In  the  absence  of  rents  and  profits  available  for  such  purpose, 
the  general  guardian  of  an  infant  has  no  right  to  bind  the  corpus 
of  his  estate  for  the  expense  of  repairs  to  the  real  estate  unless 
authorized  by  the  court.  Feuring  v.  Siewers,  120  Misc.  720,  200 
N.  Y.  Supp.  440. 

The  owner's  consent  is  a  requisite  to  a  valid  lien  claimed  against 
his  property.  Spruck  v.  McRoberts,  139  N.  Y.  193;  Gates  <&  Co.  v. 
National  Fair  <&  Exposition  Association,  225  N.  Y.  142. 

2.  Implied  consent. 

The  statutory  consent  is  not  necessarily  to  be  implied  from 
every  express  permission  to  build,  even  though  it  be  in  writing. 
On  the  other  hand,  it  may  be  found  by  implication  even  though  it 
was  expressed  neither  orally  nor  in  writing.  Petrillo  v.  Pelham 
Bay  Park  Land  Co.,  Inc.,r\2  Misc.  146, 196  N.  Y.  Supp.  124. 

In  order  to  have  a  lien  against  the  owner  of  property  it  is  neces- 
sary to  establish  "a  consent"  on  his  part  that  the  work  for  which 
the  lien  is  sought  be  performed.  Such  consent  may  be  express  or 
implied.  To  establish  an  implied  consent  the  evidence  must  show 
at  least  a  willingness  on  the  part  of  the  owner  to  have  the  work 
done,  or  approval  on  his  part  of  the  means  adopted  for  that  pur- 
pose. While  no  set  form  of  speech  or  prescribed  act  is  necessary 
to  show  consent,  yet  to  hold  the  owner  responsible  it  must  be  shown 
that  he  played  an  affirmative  part  in  the  procuration  of  the  work, 
or  else,  knowing  that  the  work  is  being  done,  assents  thereto  and 
accepts  the  benefits  thereof.  Auerhach  v.  Alland,  196  N.  Y.  Supp. 
145. 
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3.  Improvement  by  tenant. 

The  mere  consent  by  the  owner  to  improvements  by  the  tenant 
does  not  constitute  a  "consent"  within  the  meaning  of  the  Lien 
Law.  Nor  does  a  general  covenant  by  the  tenant  to  repair  consti- 
tute such  consent.  A  clause  in  the  lease  which  permits  improve- 
ments by  the  tenant,  but  does  not  bind  the  tenant  to  make  such 
improvements,  does  not  constitute  a  consent,  although  the  improve- 
ments shall  become  the  property  of  the  landlord  upon  the  expira- 
tion of  the  lease.  Jewett  Refrigerator  Co.  v.  Lawless,  120  Misc. 
443, 198  N.  Y.  Supp.  617. 

The  tenant  is  not,  as  such,  the  agent  of  the  landlord,  who  may 
charge  him  with  personal  liability  for  materials  ordered  for  the 
improvement  of  the  real  estate.  If  the  liens  are  confined  to  work 
and  the  materials  called  for  by  the  lease  toward  which  the  landlord 
is  obligated  to  contribute,  the  landlord  may  be  said  to  have  made 
the  tenant  his  agent  for  the  purpose  of  subjecting  the  land  to  the 
lien  of  the  improvement.  But  consent  and  benefit  do  not  in  them- 
selver  create  an  agency  or  import  contractual  liability  as  between 
the  landlord  and  those  who  furnish  materials  on  the  tenant's  credit. 
Brigham  v.  Duany,  241  N.  Y.  435,  modifying  211  App.  Div.  869, 
207  N.  Y.  Supp.  161. 

4.  Improvement  by  executory  vendee. 

The  consent  that  may  be  implied  from  the  knowledge  of  the 
vendor  that  improvements  are  to  be  made  by  the  vendee  is  not 
sufficient  to  charge  the  vendor  with  the  lien.  Petrillo  v.  Pelham 
Bay  Park  Land  Co.,  Inc.,  119  Misc.  146,  196  N.  Y.  Supp.  124. 

Where  an  executory  vendee  of  property  makes  improvements 
thereon,  the  improvement  is  not  deemed  made  with  the  consent  of 
the  vendor  unless  the  vendor  has  obligated  the  vendee  to  make  the 
improvements.  The  mere  permission  to  make  the  improvements 
is  not  sufficient.  Petrillo  v.  Pelham  Bay  Park  Land  Co.,  Inc.,  119 
Misc.  146, 196  N.  Y.  Supp.  124. 

Where  the  purchaser  under  an  executory  contract  of  sale  has 
work  performed  on  the  property  with  the  consent  of  the  vendor, 
the  contractor  therefor  is  entitled  to  his  lien.  Beck  v.  Catholic 
University,  172  N.  Y.  387. 

5.  Infant. 

An  infant  may  disaffirm  the  contract  upon  which  a  lien  is  based. 
Wyatt  V.  Lortscher,  217  App.  Div.  224,  216  N.  Y.  Supp.  571. 
35 
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D.  Improvement  of  property. 

A  materialman  who,  in  good  faith,  furnishes  materials  to  a  con- 
tractor, will  not  be  deprived  of  his  right  to  a  lien  because  the 
contractor,  without  his  knowledge  or  consent,  diverts  the  material 
to  some  other  purpose.  Giant  Portland  Cement  Co.  v.  State,  232 
N.  Y.  395. 

In  order  to  entitle  a  creditor  to  a  lien  the  materials  furnished  or 
labor  performed  must  have  been  directly  connected  with,  or  actu- 
ally incorporated  in,  the  improvement  itself,  and  have  become  a 
part  thereof.  Such  labor  and  material  is  lienable  only  when  it 
improves  and  enhances  the  very  property  to  which  the  lien  extends. 
It  will  not  do  to  extend  the  protection  of  the  statute  to  services  and 
materials  indirectly  or  remotely  associated  with  the  construction 
of  the  improvement.  Travelers  Insurance  Co.  v.  Village  of  Ilion, 
126  Misc.  275,  213  N.  Y.  Supp.  206. 

Damages  caused  by  a  breach  of  a  building  contract  add  nothing 
to  the  value  of  the  premises  upon  which  the  building  is  being 
erected,  and  are  not  within  the  purview  of  the  Lien  Law,  and  can- 
not be  included  in  a  mechanic's  lien.  Whritenour  Co.,  Inc.  v. 
Colonial  Homes  Co.,  Inc.,  209  App.  Div.  676,  205  N.  Y.  Supp.  299. 

Where  a  materialman  after  filing  a  lien  takes  back  some  of  the 
materials,  the  materials  thus  taken  back  must  be  deducted  from 
the  amount  of  the  lien  in  the  sum  at  which  they  were  originally 
sold  to  the  contractor.  The  materialman  cannot  enforce  a  lien 
for  the  difference  between  the  amount  credited  upon  the  receipt 
of  the  materials  and  the  price  at  which  the  material  was  sold  by 
him  in  the  first  instance.  A  vendor  cannot  take  back  his  materials 
and  at  the  same  time  claim  that  they  have  been  furnished  for  the 
construction  of  an  improvement.  Giant  Portland  Cement  Co.  v. 
State,  232  N.  Y.  395. 

Where,  at  a  time  when  part  of  the  material  to  be  furnished  by 
plaintiff  under  a  contract  had  been  actually  installed  in  and 
attached  to  a  building,  and  part  was  still  lying  on  the  ground,  it 
filed  a  notice  of  lien  and  thereafter  two  prior  mortgages  upon  the 
property  were  foreclosed  and  the  purchaser  at  the  foreclosure  sale 
proceeded  to  complete  the  building  and  used  therein  the  material 
delivered  by  plaintiff  which  had  not  been  attached,  the  notice  of 
lien  resulted  in  no  transfer  of  title  to  the  unattached  materials, 
because  they  were  described  therein  as  previously  "furnished." 
The  judgment  of  foreclosure  merely  wiped  out  any  lien  which 
might  otherwise  have  resulted  from  the  filing  of  the  notice,  and  the 
purchaser  at  the  sale  obtained  title  to  the  real  property  covered 
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by  the  mortgages,  and  to  nothing  else.  A  new  notice  of  lien  for 
the  value  of  the  materials  so  taken  is,  therefore,  valid.  Failure 
by  plaintiff  to  remove  the  materials  did  not  constitute  an  abandon- 
ment thereof,  and  defendant,  having  taken  them,  cannot  be  heard 
to  say  that  they  were  not  furnished  to  him  with  his  consent  or  at  his 
request.  Rapid  Fireproof  Boor  Co.  v.  Largo  Corp.,  243  N.  Y. 
482,  reversing  216  App.  Div.  395,  215  N.  Y.  Supp.  288. 

An  architect  who  is  discharged  before  the  completion  of  a  build- 
ing is  not  entitled  to  have  a  lien  for  an  amount  based  on  the  cost 
of  the  building  completed.  He  is  entitled  to  a  lien  only  for  the 
value  of  the  work  he  did,  not  for  damages  for  breach  of  contract. 
Biggins  v.  G.  Piel  Co.,  202  N.  Y.  Supp.  875. 

One  repairing  broken  window  glass  may  have  a  lien  therefor. 
Spits  V.  M.  Brooks  S  Son,  Inc.,  210  App.  Div.  438,  206  N.  Y, 
Supp.  313. 

An  insurance  company  is  not  entitled  to  a  lien  for  writing  insur- 
ance policies.  Travelers  Insurance  Co.  v.  Village  of  Ilion,  126 
Misc.  275,  213  N.  Y.  Supp.  206, 

One  does  not  have  a  mechanic's  lien  on  real  property  for  furnish- 
ing window  shades  for  a  building  thereon.  Spits  v.  M.  BrooJcs  S 
Son,  Inc.,  210  App.  Div.  438,  206  N.  Y.  Supp.  313. 

F.  Extent  of  lien. 
1.  Lien  Law,  §  4.    Extent  of  lien ;  payments  on  contract. 

Such  liens  shall  extend  to  the  owner's  right,  title  and  interest  in  the  real  property 
and  improvements  existing  at  the  time  of  filing  the  notice  of  lien  or  thereafter  acquired, 
except  as  otherwise  provided  in  the  Lien  Law.  If  an  owner  assigns  his  interest  in 
such  real  property  by  a  general  assignment  for  the  benefit  of  creditors  within  thirty 
days  .prior  to  such  filing  the  lien  shall  extend  to  the  interest  thus  assigned.  If  any 
part  of  the  real  property  subject  to  such  lien  be  removed  by  the  owner  or  by  any 
other  person  at  any  time  before  the  discharge  thereof,  such  removal  shall  not  affect 
the  rights  of  the  lienor,  either  in  respect  to  the  remaining  real  property  or  the  parts 
so  removed.  If  labor  is  performed  for,  or  materials  furnished  to  a  contractor  or  sub- 
contractor for  an  improvement,  the  lien  shall  not  be  for  a  sum  greater  than  the  sum 
earned  and  unpaid  on  the  contract  at  the  time  of  filing  the  notice  of  lien,  and  any 
sum  subsequently  earned  thereon.  In  no  case  shall  the  owner  be  liable  to  pay  by 
reason  of  all  liens  created  pursuant  to  the  Lien  Law,  a  sum  greater  than  the  value  or 
agreed  price  of  the  labor  and  materials  remaining  unpaid,  at  the  time  of  filing  notices 
of  such  liens  except  as  provided  by  the  Lien  Law.  (Amended  by  Chapter  515,  Laws 
of  1929.) 

1-a.  Lien  Law,  §  4-a.    Insurance  proceeds  liable  for  demands.    Owner, 
contractor  or  subcontractor  diverting  proceeds,  guilty  of  larceny. 

The  proceeds  of  any  insurance  which  by  the  terms  of  the  policy  are  payable  to  the 
owner  of  real  property  improved,  and  actually  received  or  to  be  received  by  him 
because  of  the  destruction  or  removal  by  fire  or  other  casualty  of  an  improvement  on 
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which  lienors  have  performed  labor  or  services  or  for  which  they  have  furnished  ma- 
terials, shall  after  the  owner  has  been  reimbursed  therefrom  for  premiums  paid  by  him, 
if  any,  for  such  insurance,  be  subject  to  Hens  provided  by  this  act  to  the  same  extent 
and  in  the  same  order  of  priority  as  the  real  property  would  have  been  had  such 
improvement  not  been  so  destroyed  or  removed.  The  proceeds  of  any  insurance  which 
by  the  terms  of  the  policy  are  payable  to  a  contractor  or  subcontractor,  and  actually 
received  or  to  be  received  by  him  because  of  the  destruction  or  removal  by  fire  or 
other  casualty  of  an  improvement  on  which  he  has  performed  labor  or  services  or  for 
which  he  has  furnished  materials,  shall,  after  such  contractor  or  subcontractor  has 
been  reimbursed  therefrom  for  premiums  paid  by  him,  if  any,  for  such  insurance,  be 
liable  for  the  payment  of  demands  for  labor  or  services  performed  or  materials 
furnished  by  his  order  and  for  which  he  is  liable,  in  the  same  manner  and  under 
the  same  conditions  as  payments  to  him  under  his  contract  would  have  been  had  such 
improvement  not  been  so  destroyed  or  removed.  The  proceeds  of  any  insurance  paid 
as  aforesaid  to  an  owner,  contractor  or  subcontractor  shall  be  trust  fiuds,  as 
defined  in  sections  thirty-six,  thirty-six-a  and  thirty-six-b,  in  the  hands  of  said  owner, 
contractor  or  subcontractor  and  shall  be  first  applied  to  the  payments  as  described 
in  sections  thirty-six,  thirty-six-a  and  thirty-six-b,  and  any  owner,  contractor  or  sub- 
contractor or  any  officer  or  director  or  agent  of  any  owner,  contractor  or  subcon- 
tractor who  applies  or  consents  to  the  application  of  such  funds  for  any  purpose  and 
fails  to  pay  those  described  in  sections  thirty-six,  thirty-six-a  and  thirty-six-b,  is 
guilty  of  larceny  and  shall  be  punished  as  provided  in  section  thirteen  hundred  and 
two  of  the  penal  law.     (Amended  by  Chapter  859,  Laws  of  1930.) 

2.  Limited  to  sum  due  contractor. 

If,  before  the  notice  of  lien  of  a  subcontractor  is  filed,  the  owner 
has  settled  with  the  contractor  and  in  good  faith  discharged  his 
obligations  with  such  contractor,  there  is  no  liability  on  the  part 
of  the  owner,  by  way  of  lien  or  otherwise,  to  the  subcantraotor. 
Scavalone  v.  Portelli,  197  N.  Y.  Supp.  97. 

The  lien  of  a  materialman  depends  for  its  validity  upon  owner's 
indebtedness  to  the  contractor,  and  the  burden  rests  upon  the  lien 
claimant  to  prove  the  indebtedness.  Kalt  Lumber  Co.  v.  Sterner, 
121  Misc.  505,  201  N.  Y.  Supp.  567. 

A  materialman  cannot  recover  from  the  owner  without  showing 
that  the  owner  owed  the  contractor.  If  the  owner  spent  more  in 
completing  the  work  than  the  contract  price,  there  can  be  no  recov- 
ery by  the  materialman.  The  burden  of  proving  that  there  was 
money  due  by  the  owner  to  the  contractor  is  upon  the  materialman. 
Reilly  &  Co.,  Inc.  v.  Scheer,  125  Misc.  832,  211  N.  Y.  Supp.  615. 

The  settled  construction  of  the  Lien  Law  is  that,  except  in  case 
of  fraud,  the  owner  cannot  under  any  of  its  provisions  be  com- 
pelled to  pay  any  greater  sum  for  the  completion  of  a  building  than 
by  his  contract  he  has  agreed  to  pay.  Kalt  Lumber  Co.  v.  Sterner, 
121  Misc.  505,  201  N.  Y.  Supp.  567. 

The  rights  of  subcontractors  and  materialmen,  as  lienors,  are 
measured  by  the  rights  of  the  general  contractor  under  a  building 
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contract,  and  said  lienors  are  under  the  same  obligation  to  prove 
performance  and  to  the  same  extent  that  the  general  contractor 
would  be,  and  a  payment  which  was  not  due  to  the  contractor  is 
not  due  to  them.  Kalt  Lumber  Co.  v.  Sterner,  121  Misc.  505,  201 
N.  Y.  Supp.  567. 

The  lien  of  a  subcontractor  after  abandonment  of  the  contract 
by  the  contractor  attaches  only  to  payments  that  should  be  earned 
under  the  contract  through  the  agency  of  another  subsequent  to 
the  filing  of  the  lien,  and  where  there  was  no  performance  there- 
after by  the  contractor  nor  any  for  his  gain,  nothing  accrues  upon 
which  the  subcontractor  can  assert  his  lien.  Sealy  Co.,  Inc.  v. 
Ards  Building  Corp.,  216  App.  Div.  313,  214  N.  Y.  Supp.  768, 
affirmed  244  N.  Y.  565. 

A  subcontractor  on  a  building,  in  an  action  to  foreclose  a 
mechanic's  lien,  is  not  entitled  to  a  lien  on  the  amount  of  notes 
given  by  the  owner  to  the  principal  contractor  as  an  advance  on 
the  contract  prior  to  the  filing  of  plaintiff's  lien,  although  the  notes 
matured  and  were  paid  after  the  lien  was  filed,  if  there  is  no  evi- 
dence as  to  one  of  the  notes  that  it  was  paid  directly  to  the  prin- 
cipal contractor,  or  that  either  note  was  not  given  in  good  faith  for 
work  to  be  done,  or  were  given  with  the  intention  of  evading  the 
Lien  Law,  and  where  the  evidence  shows  that  as  to  the  other  note 
it  was  indorsed  to  a  bona  fide  holder  and  was  paid  to  it  at  maturity. 
Sealy  Co.,  Inc.  v.  Ards  Building  Corporation,  216  App.  Div.  313, 
214  N.  Y.  Supp.  768,  affirmed  244  N.  Y.  565. 

Where  in  an  action  to  foreclose  a  mechanic's  lien  it  appears  that 
the  lien  of  the  plaintiff,  a  materialman,  though  filed  on  May  11th, 
was  not  served  upon  the  owner  of  the  building  until  May  20th,  and 
that  the  liens  of  other  subcontractors  were  subsequently  filed,  and 
it  is  clear  upon  the  evidence  that  after  May  8th  the  owner  and  not 
the  general  contractor  paid  the  men  employed  on  the  building  and 
paid  for  materials  as  they  came  in,  the  owner  is  protected  as  to  all 
payments  made,  at  least  up  to  May  20th.  Kalt  Lumber  Co.  v. 
Sterner,  121  Misc.  505,  201  N.  Y.  Supp.  567. 

In  an  action  to  foreclose  a  mechanic's  lien  filed  by  a  material- 
man, in  which  it  appears  that  the  owner  of  a  house  agreed  to  pay 
the  contractor  $3,500  when  the  roof  was  on  the  house,  and  that  at 
that  time  the  owner  had  paid  the  contractor  $2,000  in  cash  and 
$373.45  under  an  agreement  to  pay  the  contractor's  laborers  while 
the  contractor  was  sick,  and  that  the  contractor  abandoned  the 
contract  on  April  17,  1923,  at  about  the  time  the  roof  was  on  the 
house,  the  lien  of  the  materialman  and  liens  for  labor  attached  to 
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the  balance  then  due  under  the  payment  required  to  be  made  when 
the  roof  was  on,  which  amount  was  represented  by  the  difference 
between  the  amount  due  when  the  roof  was  on  and  the  amount  paid 
in  cash  by  the  owner  to  the  contractor,  plus  the  amount  that  the 
owner  paid  the  contractor 's  laborers.  The  liens  did  not  attach  to 
the  entire  amount  stipulated  in  the  contract,  since  the  contractor 
abandoned  the  contract  and  did  not  have  any  claim  on  any  further 
amount.  Dealer's  Lumber  Corporation  v.  Wright,  212  App.  Div. 
429,  209  N.  Y.  Supp.  320. 

3.  Completion  of  work  by  owner  after  contractor's  default. 

A  subcontractor  is  not  entitled  to  a  lien  upon  the  difference 
between  the  balance  unpaid  on  the  contract  and  the  sum  expended 
by  the  owner  to  complete  it,  where  there  was  no  provision  in  the 
contract  for  the  completion  of  the  work  by  the  owner  in  the  event 
of  failure  of  the  contractor  to  complete  the  building  and  no 
understanding  between  them  that  the  oAvner  should  proceed  with 
the  work,  and  no  failure  on  the  part  of  the  owner  to  perform  his 
obligations;  and,  furthermore,  there  was  an  abandonment  of  the 
contract  by  the  contractor,  and,  therefore,  there  was  nothing  due 
under  the  contract  when  the  lien  was  filed.  Sealy  Co.,  Inc.  v.  Ards 
Building  Corp.,  216  App.  Div.  313,  214  N.  Y.  Supp.  768,  affirmed 
244  N.  Y.  565. 

4.  Extra  work. 

A  building  contractor  does  not  have  the  right  to  abrogate  the 
contract  on  the  ground  of  delay  on  the  part  of  the  architects  in 
approving  the  building  plans,  where,  under  the  terms  of  the  conf- 
tract,  no  time  is  fixed  when  the  plans  must  be  approved  and  the 
contractor  does  not  notify  the  owner  of  its  intention  to  abrogate 
the  contract  unless  the  plans  are  approved.  Accordingly,  there  is 
no  consideration  for  a  subsequent  agreement  to  pay  the  contractor 
an  extra  compensation  to  induce  him  to  perform  the  contract  where 
his  refusal  to  perform  is  based  on  the  delay  in  the  approval  of  the 
plans  by  the  architects,  for  under  the  circumstances  the  contractor 
agreed  to  do  only  what  it  was  already  bound  to  do  under  the  exist- 
ing contract.  McGowan  S  Connolly  Co.,  Inc.  v.  Kenny-Moran  Co., 
Inc.,  207  App.  Div.  617,  202  N.  Y.  Supp.  513. 

5.  Real  estate  subject  to  lien. 

Cemetery  lands  are  subject  to  a  mechanic's  lien,  as  such  lands 
where  there  are  no  graves  are  subject  to  judicial  sale  under  section 
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450  of  the  Eeal  Property  Law.    Johnson  v.  Ocean  View  Cemetery, 
198  App.  Div.  854,  191  N.  Y.  Supp.  128. 

G.  Waiver  of  lien. 

A  contractor,  for  valuable  consideration,  may  waive  the  provi- 
sions of  the  statute  giving  him  the  right  to  file  a  notice  of  lien. 
€wmmings  v.  Broadway-94th  St.  Realty  Co.,  233  N.  Y.  407. 

If  the  lienors  agree  to  release  the  original  lessee  for  whom  the 
^ork  is  done,  they  thereby  impliedly  release  the  owner  and  waive 
their  rights  to  a  lien.    Auerbach  v.  Alland,  196  N.  Y.  Supp.  145. 

ARTICLE  m. 
NOTICE  OF  LIEN. 

A.  Contents  of  notice. 
1.  Lien  Law,  §  9.    Contents  of  notice  of  lien. 

7.  The  property  subject  to  the  lien,  with  a  description  thereof  sufficient  for  identi- 
fication; and  if  in  a  city  or  village,  its  location  by  street  and  number,  if  known.  A 
failure  to  state  the  name  of  the  true  owner  or  contractor,  or  a  misdescription  of  the 
"true  owner  shall  not  affect  the  validity  of  the  lien.  The  notice  must  be  verified  by 
the  lienor  or  his  agent,  to  the  effect  that  the  statements  therein  contained  are  true 
to  his  knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief  and  that  as  to  those  matters  he  believes  it  to  be  true.  (Amended  by  Chapter 
315,  Laws  of  1929.) 

Subdivision  4  of  section  9  of  the  Lien  Law  does  not  require  that 
both  the  agreed  price  and  the  value  of  the  labor  and  materials 
furnished  shall  be  stated.  Fyfe  v.  Sound  Development  Co.,  235 
N.  Y.  266. 

A  notice  of  lien  is  void  where  it  is  drawn  on  the  theory  of  full 
performance  of  the  lienor's  contract,  when  as  a  matter  of  fact 
the  lienor  abandoned  the  contract  before  it  was  fully  performed. 
'Copasso  V.  Apfel,  214  App.  Div.  638,  212  N.  Y.  Supp.  587. 

Where  under  a  contract  the  agreed  price  for  labor  and  mate- 
rials to  be  furnished  was  cost  plus  ten  per  cent,  a  notice  of  lien 
•which  stated  that  the  agreed  price  and  value  of  labor  and 
materials  furnished  under  the  contract  "is  cost  plus  ten  per  cent 
(10  per  cent) "  is  sufficient,  and  it  is  unnecessary  to  state  the  cost 
price.    Fyfe  v.  Sound  Development  Co.,  235  N.  Y.  266. 

A  description  of  the  premises  as  144  Bleecker  Street,  being 
premises  25  ft.  wide,  does  not  include  premises  both  at  144  and 
146  Bleecker  Street,  together  being  50  ft.  wide.  General  Electric 
'Co.  V.  Mori,  201  N.  Y.  Supp.  561. 
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Notice  of  mechanic's  lien  on  cemetery  premises  examined  and 
held  to  contain  a  sufficient  description  of  the  property.  Johnson 
V.  Ocean  View  Cemetery,  198  App.  Div.  854,  191  N.  Y.  Supp.  128. 

A  notice  of  lien  is  defective  if  it  fails  to  contain  a  statement  of 
the  agreed  price  or  value  of  the  labor  and  materials,  a  statement 
of  the  full  amount  of  the  contract  and  extra  work,  and  the  agreed 
price  thereof,  or  a  statement  of  the  whole  value  of  the  labor  per- 
formed and  materials  furnished.  Brigham  v.  Duany,  211  App. 
Div.  869,  207  N.  Y.  Supp.  161,  modified  241  N.  Y.  435. 

In  the  case  of  Pascual  v.  Qreenleaf  Park  Land  Co.,  245  N.  Y. 
294,  a  notice  of  lien  was  held  invalid  for  failure  to  state  the  kind 
of  labor  and  services  performed  and  failing  to  contain  any  state- 
ment of  the  materials  furnished  as  distinguished  from  the  labor 
to  be  performed  and  the  materials  to  be  furnished  failing  in  this 
wise  to  declare  the  interest  of  the  lienor  presently  due. 

In  Matter  of  Fuller  v.  Knapp,  146  Misc.  654,  a  distinction  is 
drawn  between  the  Pascual  case  and  Matter  of  Fuller  in  that  the 
notice  of  lien  in  the  latter  case  incorporated  the  complete  contract 
under  which  were  rendered  the  services  and  the  goods  were  deliv- 
ered particularly  setting  forth  the  items  of  labor  performed  and 
materials  furnished  pursuant  to  the  terms  of  the  contract  and 
specifying  that  the  amount  claimed  included  all  sums  now  owing 
the  lienor  and  that  there  were  no  outstanding  unpaid  claims  for 
labor  or  material  done  or  furnished  not  included  in  the  notice. 
Such  a  notice  is  clearly  distinguishable  from  that  invalidated  in 
the  Pascual  case. 

B.  Filing  of  notice. 
1.  Lien  Law,  §  10.    Filing  of  notice. 

Notice  of  lien  may  be  filed  at  any  time  during  the  progress  of  the  work  and  the 
furnishing  of  the  materials,  or,  within  four  months  after  the  completion  of  the  con- 
tract, or  the  final  performance  of  the  work,  or  the  final  furnishing  of  the  materials, 
dating  from  the  last  item  of  work  performed  or  materials  furnished.  The  notice  of 
lien  must  be  filed  in  the  clerk's  offtce  of  the  county  where  the  property  is  situajted. 
If  such  property  is  situated  in  two  or  more  counties,  the  notice  of  lien  shall  be  filed 
in  the  office  of  the  clerk  of  each  of  such  counties.  The  county  clerk  of  each  county 
shall  provide  and  keep  a  book  to  be  called  the  "lien  docket,"  which  shall  be  suitably 
ruled  in  columns  headed  "owners,"  "lienors,"  "property,"  "amount,"  "time  of 
filing,"  "proceedings  had,"  in  each  of  which  he  shall  enter  the  particulars  of  the 
notice,  properly  belonging  therein.  The  date,  hour  and  minute  of  the  filing  of  each 
notice  of  lien  shall  be  entered  in  the  proper  column.  The  names  of  the  owners  shall 
be  arranged  in  such  book  in  alphabetical  order.  The  validity  of  the  lien  and  the 
right  to  file  a  notice  thereof  shall  not  be  affected  by  the  death  of  the  owner  before 
notice  of  the  lien  is  filed.     (Amended  by  Chapter  515,  Laws  of  1929.) 
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A  mechanic's  lien  may  be  filed  and  will  be  legal  if  filed  within 
the  statutory  time,  although  a  lien  previously  filed  against  the 
same  premises  has  been  discharged  for  lack  qf  prosecution.  Mat- 
ter of  Cohen,  209  App.  Div.  413,  205  N.  Y.  Supp.  90,  reversing  122 
Misc.  451,  205  N.  Y.  Supp.  90. 

A  contractor  is  not  required  to  complete  his  contract  before 
he  files  notice  of  his  lien.  Rapid  Fireproof  Door  Co.  v.  Largo 
Corp.,  243  N.  Y.  482,  reversing  216  App.  Div.  395,  215  N.  Y. 
Supp.  288. 

The  effect  of  filing  a  notice  of  lien  is  not  to  transfer  title  to 
the  goods  declared  therein  to  have  been  furnished  for  the  improve- 
ment of  the  property  nor  does  it  in  any  wise  constitute  an  election 
by  the  lienor  to  restrict  his  recovery  for  the  value  thereof  by 
foreclosure  of  his  lien.  He  still  retains  the  right  to  pursue  his 
remedy  by  money  judgment  for  the  value  of  the  goods.  Rapid 
Fireproof  Door  Co.  v.  Largo  Corp.,  243  N.  Y.  482. 

0.  Service  of  copy  of  notice. 
1.  Lien  Law,  §  11.    Service  of  copy  of  notice  of  lien. 

At  any  time  after  filing  the  notice  of  lien,  the  lienor  may  serve  a  copy  of  such  notice 
upon  the  owner,  if  a  natural  person,  by  delivering  the  same  to  him  personally,  or  if 
the  owner  cannot  be  found,  to  his  agent  or  attorney,  or  by  leaving  it  at  his  last 
known  place  of  residence  in  the  city  or  town  in  which  the  real  property  or  some 
part  thereof  is  situated,  with  a  person  of  suitable  age  and  discretion,  or  by  registered 
letter  addressed  to  his  last  known  place  of  residence,  or,  if  such  owner  has  no  such 
residence  in  such  city  or  town,  or  cannot  be  found,  and  he  has  no  agent  or  attorney, 
by  afBxiug  a  copy  thereof  conspicuously  on  such  property,  between  the  hours  of  nine 
o'clock  in  the  forenoon  and  four  o'clock  in  the  afternoon;  if  the  owner  be  a  corpo- 
ration, said  service  shall  be  made  by  delivering  such  copy  to  and  leaving  the  same 
with  the  president,  vice-president,  secretary  or  clerk  to  the  corporation,  the  cashier, 
treasurer  or  a  director  or  managing  agent  thereof,  personally,  within  the  state,  or 
if  such  officer  cannot  be  found  within  the  state  by  affixing  a  copy  thereof  conspicuously 
on  such  property  between  the  hours  of  nine  o'clock  in  the  forenoon  and  four  o'clock 
in  the  afternoon,  or  by  registered  letter  addressed  to  its  last  known  place  of  business. 
Until  service  of  the  notice  has  been  made,  as  above  provided,  an  owner,  without 
knowledge  of  the  lien,  shall  be  protected  in  any  payment  made  in  good  faith  to  any 
contractor  or  other  person  claiming  a  lien.  A  failure  to  serve  the  notice  does  not 
otherwise  affect  the  validity  of  such  lien.     (Amended  by  Chapter  515,  Laws  of  1929.) 

ARTICLE  IV. 

PRIORITY  OF  LIENS. 

A.  Lien  Law,  §  13.    Priority  of  lien. 

(1)  A  lien  for  materials  furnished  or  labor  performed  in  the  improvement  of 
real  property  shall  have  priority  over  a  conveyance,  mortgage,  judgment  or  other 
claim  against  such  property  not  recorded,  docketed  or  filed  at  the  time  of  the  filing 
of   the   notice    of    such    lien,    except   as    hereinafter    in   this    chapter    provided;    over 
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advances  made  upon  any  mortgage  or  other  encumbrance  thereon  after  such  filing, 
except  as  hereinafter  in  this  article  provided;  and  over  the  claim  of  a  creditor  who 
has  not  furnished  materials  or  performed  labor  upon  such  property,  if  such  property 
has  been  assigned  by  the  owner  by  a  general  assignment  for  the  benefit  of  creditors, 
within  thirty  days  before  the  filing  of  either  of  such  notices;  and  also  over  an 
attachment  hereafter  issued  or  a  money  judgment  hereafter  recovered  upon  a  claim, 
which,  in  whole  or  in  part,  was  not  for  materials  furnished,  labor  performed  or 
moneys  advanced  for  the  improvement  of  such  real  property;  and  over  any  claim  or 
lien  acquired  in  any  proceedings  upon  such  judgment.  Such  liens  shall  also  have 
priority  over  advances  made  upon  a  contract  by  an  owner  for  an  improvement  of 
real  property  which  contains  an  option  to  the  contractor,  his  successor  or  assigns  to 
purchase  the  property,  if  such  advances  were  made  after  the  time  when  the  labor 
began  or  the  first  item  of  material  was  furnished,  as  stated  in  the  notice  of  lien.  If 
several  buildings  are  erected,  altered  or  repaired,  or  several  pieces  or  parcels  of  real 
property  are  improved,  under  one  contract,  and  there  are  conflicting  liens  thereon, 
each  lienor  shall  have  priority  upon  the  particular  building  or  premises  where  hi» 
labor  is  performed  or  his  materials  are  used.  Persons  shall  have  no  priority  on 
account  of  the  time  of  filing  their  respective  notices  of  liens,  but  all  liens  shall  be  on 
a  parity  except  as  hereinafter  in  section  fifty-six  of  this  chapter  provided;  and  except 
that  in  all  cases  laborers  for  daily  or  weekly  wages  shall  have  preference  over  all 
other  claimants  under  this  article.     (Amended  by  Chapter  515,  Laws  of  1929.) 

2.  When  a  building  loan  mortgage  is  delivered  and  recorded  a  lien  shall  have  priority 
over  advances  made  on  the  building  loan  mortgage  after  the  filing  of  the  notice  of 
lien;  but  such  building  loan  mortgage,  whenever  recorded,  to  the  extent  of  advances, 
made  before  the  filing  of  such  notice  of  lien,  shall  have  priority  over  the  lien,  pro- 
vided it  or  the  building  loan  contract  contains  the  covenant  required  by  subdivision 
three  hereof,  and  provided  the  building  loan  contract  is  filed  as  required  by  section 
twenty-two  of  this  chapter.  Every  mortgage  recorded  subsequent  to  the  commence- 
ment of  the  improvement  and  before  the  expiration  of  four  months  after  the  completion 
thereof  shall,  to  the  extent  of  advances  made  before  the  filing  of  a  notice  of  lien,  have 
priority  over  liens  thereafter  filed  if  it  contains  the  covenant  required  by  sub- 
division three  hereof. 

3.  Every  such  building  loan  mortgage  and  every  mortgage  recorded  subsequent  to 
the  commencement  of  the  improvement  and  before  the  expiration  of  four  months  after 
the  completion  of  the  improvement  shaU  contain  a  covenant  by  the  mortgagor  that  he 
will  receive  the  advances  secured  thereby  as  a  trust  fund  to  be  applied  first  for  the 
purpose  of  paying  the  cost  of  improvement,  and  that  he  will  apply  the  same  first  to 
the  payment  of  the  cost  of  improvement  before  using  any  part  of  the  total  of  the 
same  for  any  other  purpose,  provided,  however,  that  if  the  party  executing  the  build- 
ing loan  contract  is  not  the  owner  of  the  fee  but  is  the  party  to  whom  such  advances 
are  to  be  made,  a  building  loan  contract  executed  and  filed  pursuant  to  section  twenty- 
two  of  this  chapter  shall  contain  the  said  covenant  by  such  party  executing  such 
building  loan  contract,  in  place  of  the  covenant  by  the  mortgagor  in  the  building  loan 
mortgage  as  hereinbefore  provided.  Nothing  in  this  subdivision  shall  be  considered 
as  imposing  upon  the  lender  any  obligation  to  see  to  the  proper  application  of  such 
advances  by  the  owner ;  and  nothing  in  this  section,  nor  in  that  portion  of  section  two- 
of  this  chapter,  defining  "cost  of  improvement"  shall  be  deemed  to  impair  or  sub- 
ordinate the  lien  of  any  mortgage  containing  the  covenant  required  by  this  subdivision. 
(Amended  by  Chapter  515,  Laws  of  1929;  Chapter  859,  Laws  of  1930;  Chapter  627, 
Laws  of  1932.) 

(4)  Nothing  in  subdivision  two  or  three  of  this  section  shall  apply  to  any  mort- 
gage given  by  a  purchaser  for  value  from  an  owner  making  the  improvement  and 
recorded  prior  to  the  filing  of  a  lien  pursuant  to  this  chapter,  provided  the  instrument 
of  conveyance  contains  the  provisions  mentioned  in  subdivision  five  herein. 
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(5)  No  iastrument  of  conveyance  recorded  subsequent  to  the  commencement  of 
the  improvement,  and  before  the  expiration  of  four  months  after  the  completion 
thereof,  shall  be  valid  as  against  liens  filed  within  four  months  from  the  recording  of 
such  conveyance,  unless  the  instrument  contains  a  covenant  by  the  grantor  that  he  will 
receive  the  consideration  for  such  conveyance  as  a  trust  fund  to  be  applied  first  for 
the  purpose  of  paying  the  cost  of  the  improvement  and  that  he  will  apply  the  same 
first  to  the  payment  of  the  cost  of  the  improvement  before  using  any  part  of  the 
total  of  the  same  for  any  other  purpose.  Nothing  in  this  subdivision  shall  be  con- 
strued as  imposing  upon  the  grantee  any  obligation  to  see  to  the  proper  application 
of  such  consideration  by  the  grantor.  Nothing  in  this  subdivision  shall  apply  to  a 
deed  giv«n  by  a  referee  or  other  person  appointed  by  the  court  for  the  sole  purJ 
pose  of  selling  real  property.  Nothing  in  this  subdivision  shall  apply  to  the  con- 
sideration received  by  a  grantor  who,  pursuant  to  a  written  agreement  entered  into 
and  duly  recorded  prior  to  the  commencement  of  the  improvement,  conveys  to  the 
person  making  such  improvement,  the  land  upon  which  such  improvement  is  made. 
However,  such  a  conveyance  shall  be  subject  to  liens  filed  prior  thereto,  as  provided 
by  this  chapter.  (Added  by  Chapter  627,  Laws  of  1932;  amended  by  Chapter  164, 
Laws  of  1933.) 

Except  that  this  section  shall  not  apply  to  any  mortgage  taken  by  the  home  owners' 
loan  corporation,  a  corporation  created  under  an  act  of  congress,  known  as  the 
"home  owners'  loan  act  of  nineteen  hundred  thirty -three, "  and  the  "home  owners' 
loan  act  of  nineteen  hundred  thirty-three  as  amended,"  and  said  mortgage  shall  have 
priority  over  any  and  all  liens  filed  subsequent  to  the  date  of  the  recording  of  said 
mortgage  whether  or  not  the  cash  and/or  bonds  for  which  said  mortgage  has  been 
taken  as  security,  shall  have  been  advanced  at  the  time  of  the  execution  of  such 
mortgage  or  subsequent  thereto,  and  it  shall  not  be  necessary  to  execute  and  file  any 
building  loan  contract  or  any  other  contract,  in  compliance  with  this  section  or  any 
part  thereof.     (Added  by  Chapter  922,  Laws  of  1935.) 

0.  Prior  fraudulent  conveyances. 

The  provisions  of  section  13  of  the  Lien  Law  are  inapplicable 
to  a  situation  involving  a  purchase  money  mortgage  which  by 
the  common  law  rule  has  priority  over  all  rights,  claims,  judg- 
ments or  liens,  and  where  the  purchase  money  mortgage  is  free 
of  any  suspicion  of  fraud  it  is  paramount.  Shilowits  v.  Wadler, 
237  App.  Div.  330,  261  N.  Y.  Supp.  351. 

E.  Subsequent  advances  on  pre-existing  incumbrances. 

The  covenant  under  section  13  of  the  Lien  Law  is  a  requisite 
only  of  those  mortgages  which  are  recorded  during  a  period 
between  the  commencement  of  the  improvement  and  a  date  not 
more  remote  than  four  months  after  its  completion.  Telsey  v. 
Calvin-Morris  Corp.,  260  N.  Y.  456. 

K.  Wages  of  laborers. 

Section  13  of  the  Lien  Law  is  not  to  be  construed  as  giving  a 
preference  to  all  laborers.  Effect  must  be  given  to  the  words 
"for  daily  or  weekly  wages."    It  is  evident  that  it  was  the  intent 
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of  the  legislature,  by  the  use  of  these  words  to  limit  the  class  of 
laborers  to  whom  such  preference  was  given.  It  was  the  inten- 
tion that  this  preference  should  apply  to  the  laborers  appearing 
upon  the  regular  payroll  of  the  contractor  and  not  to  those  with 
whom  a  special  arrangement  was  made  as  to  the  amount  and 
manner  of  compensation.  Bracker  v.  Weldgen,  118  Misc.  177, 
192  N.  Y.  562. 

The  liens  of  laborers  and  materialmen  should  be  paid  in  the 
order  of  filing,  with  the  exception  that  the  liens  for  laborers' 
services  take  precedence  over  liens  for  material.  Dealers' 
Lumber  Corporation  v.  Wright,  212  App.  Div.  429,  209  N.  Y. 
Supp.  320. 

One  who  is  employed  by  a  contractor  to  cart  building  materials 
and  who  is  to  furnish  a  motor  truck  for  such  carting,  and  is  to 
be  paid  the  sum  of  $2.50  per  hour,  but  is  employed  not  regularly 
but  only  when  called  upon  to  do  the  work,  is  not  a  laborer  within 
section  13  of  the  Lien  Law.  Bracker  v.  Weldgen,  118  Misc.  177, 
192  N.  Y.  562. 

In  a  situation  involving  a  determination  as  to  the  priorities 
between  liens  for  labor  or  material  and  that  arising  through  the 
delayed  recording  of  a  mortgage  given  for  the  purchase  price  of 
the  real  property  upon  which  a  building  was  erected,  it  appears 
that  the  statute  does  not  permit  an  application  of  a  labor  priority 
in  the  event  it  would  or  might  subordinate  the  mortgage  lien  to 
after-filed  liens.  Merritt  v.  Dansmith  Corp.,  240  App.  Div.  338, 
270  N.  Y.  Supp.  675. 

L.  Laborers  and  materialmen  over  contractors. 
1.  Lien  Law,  §  56.    Preference  over  contractors. 

When  a  laborer,  subcontractor  or  material  man  shall  perform  labor  or  furnish 
materials  for  an  improvement  of  real  property  or  for  a  public  improvement,  for 
which  he  is  entitled  to  a  mechanic's  lien,  the  amount  due  to  him  shall  be  paid  out  of 
the  proceeds  of  the  sale  of  such  property  or  out  of  the  moneys  of  the  state  or 
municipal  corporation  applicable  to  the  construction  of  the  public  improvement, 
under  any  judgment  rendered  pursuant  to  this  article,  before  any  part  of  such 
proceeds  is  paid  to  the  person  for  whom  he  has  performed  such  labor  or  furnished 
such  materials.  If  several  notices  of  lien  are  filed  for  the  same  claim,  as  where  the 
contractor  has  filed  a  notice  of  lien,  for  the  services  of  his  workmen,  and  the 
workmen  have  also  filed  notices  of  lien,  the  judgment  shall  provide  for  but  one 
payment  of  the  claim  which  shall  be  paid  to  the  parties  entitled  thereto.  Payment 
voluntarily  made  upon  any  claim  filed  as  a  lien  shall  not  impair  or  diminish  the  lien 
of  any  person  except  the  person  to  whom  the  payment  was  made.  (Amended  by 
Chapter  515,  Laws  of  1929.) 

A  laborer  may  divide  his  claim  for  labor  and  materials  fur- 
nished and  be  accorded  a  preference  for  the  amount  separately 
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claimed  for  labor,  where  his  notice  of  lien,  pleadings  and  proof 
indicate  a  distinct  claim  upon  which  he  should  be  given  priority, 
notwithstanding  an  agreement  with  his  general  contractor  subse- 
quent to  the  contract  of  employment  by  which  he  assumed  to 
furnish  building  material.  Glatt  v.  Meade,  123  Misc.  630,  206 
N.  Y.  Supp.  64. 

M.  Building  loan  contracts. 
1.  Lien  Law,  §  22.    Building  loan  contract. 

A  building  loan  contract  either  with  or  without  the  sale  of  land,  and  any  modi- 
fication thereof,  must  be  in  writing  and  duly  acknowledged,  and  must  contain  a 
true  statement  under  oath,  verified  by  the  borrower,  showing  the  consideration  paid, 
or  to  be  paid,  for  the  loan  described  therein,  and  showing  all  other  expenses,  if  any, 
incurred,  or  to  be  incurred  in  connection  therewith,  and  the  net  sum  available  to  the 
borrower  for  the  improvement,  and,  on  or  before  the  date  of  recording  the  building 
loan  mortgage  made  pursuant  thereto,  be  filed  in  the  office  of  the  clerk  of  the  county 
in  which  any  part  of  the  land  is  situated,  except  that  any  subsequent  modification  of 
any  such  building  loan  contract  so  filed  must  be  filed  within  ten  days  after  the 
execution  of  any  such  modification.  No  such  building  loan  contract  or  any  modifica- 
tion thereof  shall  be  filed  in  the  register's  office  of  any  county.  If  not  so  filed  the 
interest  of  each  party  to  such  contract  in  the  real  property  affected  thereby,  is  sub- 
ject to  the  Hen  and  claim  of  a  person  who  shall  thereafter  file  a  notice  of  lieh  und^r 
this  chapter.  A  modification  of  such  contract  shall  not  affect  or  impair  the  right 
or  interest  of  a  person,  who,  previous  to  the  filing  of  such  modification  has  furnished 
or  contracted  to  furnish  materials,  or  had  performed  or  contracted  to  perform  labor 
for  the  improvement  of  real  property,  but  such  right  or  interest  shall  be  determined 
by  the  original  contract.  The  county  clerk  is  entitled  to  a  fee  of  twenty  cents  for 
filing  such  a  contract  or  modification.  Such  contracts  and  modifications  thereof 
shall  be  indexed  in  a  book  provided  for  that  purpose,  in  the  alphabetical  order  of 
the  names  of  the  persons  to  whom  such  loans  shall  be  made.  No  assignment  of  the 
moneys  due  or  to  become  due  under  a  building  loan  contract,  under  the  provisions  of 
section  twenty-six  of  this  article,  nor  any  payment  to  the  holder  of  such  assignment, 
shall  be  or  be  construed  to  be  a  modification  of  a  building  loan  contract  within  the 
meaning  of  this  section,  and  the  execution  and  delivery  of  a  bond  and  mortgage, 
under  the  provisions  of  section  twenty-six  of  this  article,  or  payments  thereunder, 
shall  not  be  or  be  construed  to  be  the  making  of  a  building  loan  contract  within 
the  meaning  of  this  section.     (Amended  by  Chapter  859,  Laws  of  1930.) 

Except  that  this  section  shall  not  apply  to  any  mortgage  taken  by  the  home  owners' 
loan  corporation,  a  corporation  created  under  an  act  of  congress,  known  as  the 
"home  owners'  loan  act  of  nineteen  hundred  thirty-three"  and  the  "home  owners' 
loan  act  of  nineteen  hundred  thirty-three  as  amended,"  and  said  mortgage  shall 
have  priority  over  any  and  all  liens  filed  subsequent  to  the  date  of  the  recording 
of  said  mortgage  whether  or  not  the  cash  and/or  bonds  for  which  said  mortgage  has 
been  taken  as  security,  shall  have  been  advanced  at  the  time  of  the  execution  of  such 
mortgage  or  subsequent  thereto,  and  it  shall  not  be  necessary  to  execute  and  file  any 
building  loan  contract  or  any  other  contract,  in  compliance  with  this  section  or  any 
part  thereof.     (Added  by  Chapter  922,  Laws  of  1935.) 

The  object  of  section  22  of  the  Lien  Law  is  to  acquaint  pros- 
pective contractors  with  the  fact  that  they  furnish  labor  and 
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materials  subject  to  claims  prior  to  theirs  against  the  property, 
so  far  as  advances  thereunder  are  prior  to  their  liens  when  filed, 
and  also  to  inform  such  contractors  of  the  amounts  to  be  advanced 
and  the  times  of  such  advances.  McDermott  v.  Lawyers  Mortgage 
Co.,  232  N.  Y.  336,  reversing  190  App.  Div.  955. 

Where  a  mortgage  is  given  to  secure  a  loan  for  the  purpose  of 
erecting  a  building,  the  money  to  be  advanced  in  installments 
from  time  to  time  as  might  be  rendered  safe  by  the  condition  of 
the  building,  and  there  is  no  agreement  on  the  part  of  the  mort- 
gagor to  erect  any  building  and  no  expression  of  any  details  such 
as  would  be  appropriate  to  an  agreement  whereby  one  party 
agreed  to  erect  and  the  other  party  agreed  to  loan  money  for 
the  erection,  the  transaction  is  not  a  building  and  loan  agreement 
which  should  be  filed  in  the  county  clerk's  office  under  section  22 
of  the  Lien  Law.  Weaver  Hardware  Co.  v.  Solomovitz,  235 
N.  Y.  322. 

Section  22  of  the  Lien  Law  means  literally  that  if  a  building 
loan  contract  is  not  filed  "the  interest  of  each  party  to  such  con- 
tract in  the  real  property  affected  thereby,  is  subject  to  the  lien 
and  claim  of  a  person  who  shall  thereafter  file  a  notice  of  lien," 
but  the  court  may  give  effect  to  this  provision  only  according 
to  its  fair  intent  and  meaning.  A  debt  secured  by  mortgage  is 
not  an  interest  in  real  estate.  The  mortgage  is  a  lien  given  as 
security  for  the  debt.  When  the  mortgage,  prior  in  time  of 
record,  becomes  subject  to  a  mechanic's  lien,  prior  in  law,  the 
mortgage  is  subordinated  thereto  as  an  incumbrance  on  the  real 
estate,  but  the  lien  does  not  attach  to  the  mortgage  debt  nor  to 
the  mortgage  itself,  which  is  an  incident  to  the  debt.  McDermott 
V.  Lawyers  Mortgage  Co.,  232  N.  Y.  336,  reversing  190  App.  Div. 
955,  179  N.  Y.  Supp.  946. 

Where  a  loan  company  neglects  to  file  its  building  loan  contract 
and  the  modification  thereof,  as  required  by  section  22  of  the  Lien 
Law,  its  interest  in  the  real  property,  under  first  mortgages  given 
to  it  by  the  construction  company  pursuant  to  such  agreement 
and  modifications,  is  subject  to  the  lien  and  claim  of  all  persons 
who  may  thereafter  file  a  notice  of  lien.  Actual  knowledge  of 
the  agreement  is  not  a  substitute  for  the  filing,  and  such  mort- 
gage is  subordinate  to  the  lien.  McDermott  v.  Lawyers  Mortgage 
Co.,  232  N.  Y.  336,  reversing  190  App.  Div.  955. 

An  agreement,  by  the  terms  of  which  a  construction  company 
agreed  to  erect  buildings  as  described  therein  on  certain  premises 
and  the  defendant  agreed  to  make  building  loans,  in  which  the 
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buildings  are  described  and  the  times  and  amounts  of  advances 
as  the  buildings  progress  are  indicated,  and  in  which  it  is  pro- 
vided that  "the  terms  of  said  building  loans  shall  be  set  forth 
in  building  loan  agreements  and  bonds  and  mortgages ' '  in  def end- 
ant 's  usual  form,  has  all  the  essentials  of  a  complete  contract  for 
a  building  loan  and  may  not  be  divested  of  its  true  character  by 
the  incorporation  therein  either  of  the  terms  and  conditions  not 
necessarily  a  part  of  the  building  loan  agreement  or  of  terms  and 
conditions  as  to  good  title  on  which  the  loan  is  made.  McDermoU 
V.  Lawyers  Mortgage  Co.,  232  N.  Y.  336,  reversing  190  App. 
Div.  955. 

ARTICLE  V. 

PAYMENTS  IN  ADVANCE  AND  DEMAND  FOR  TERMS  OF  CONTRACT. 

A.  Lien  Law,  §  7.    Liability  for  advance  payments,  collusive  mortgages 

and  incumbrances. 

Any  payment  by  the  owner,  contractor  or  subcontractor  upon  a  contract  for  the 
improvement  of  real  property,  made  prior  to  the  time  when,  by  the  terms  of  the 
contract,  such  payment  becomes  due,  for  the  purpose  of  avoiding  the  provisions  of 
this  article,  shall  be  of  no  effect  as  against  the  lien  of  a  sulbcontractor,  laborer,  or 
materialman  under  such  contract,  created  before  such  payment  actually  becomes  due. 
A  conveyance,  mortgage,  lien  or  incumbrance  made  by  an  owner  of  real  property, 
for  the  purpose  of  avoiding  the  provisions  of  this  article,  with  the  knowledge  or 
privity  of  the  person  to  whom  the  conveyance  is  made  or  in  whose  favor  the  mortgage, 
lien  or  incumbrance  is  created,  shall  be  void  and  of  no  effect  as  against  a  claim  on 
account  of  the  improvement  of  such  real  property,  existing  at  the  time  of  the  making 
of  the  conveyance  or  the   creation   of   such  mortgage,  lien  or   incumbrance. 

Nothing  in  this  chapter  shall  subject  the  title  of  a  purchaser  of  real  property  for 
value  whose  conveyance  is  recorded  prior  to  the  filing  of  a  lien  pursuant  to  this 
chapter  to  any  such  lien,  provided  the  instrument  of  conveyance  contains  the  pro- 
visions mentioned  in  subdivision  five  of  section  thirteen.  (Amended  by  Chapter 
«27,  Laws  of  1932.) 

B.  Lien  Law,  §  8.    Terms  of  contract  may  be  demanded. 

A  statement  of  the  terms  of  a  contract  made  between  an  owner  and  a  contractor, 
pursuant  to  which  an  improvement  of  real  property  is  being  made,  and,  of  the 
amount  due  or  to  become  due  thereon  shall  be  furnished  upon  demand  in  writing  by 
the  owner,  or  his  duly  authorized  agent,  to  a  subcontractor,  laborer  or  material  man 
performing  labor  for  or  furnishing  materials  to  a  contractor,  or  subcontractor, 
under  such  contract.  If,  upon  such  demand  the  owner  refuses  or  neglects  to  furnish 
such  statement  or  falsely  states  the  terms  of  such  contract  or  the  amount  due  or  to 
become  due  thereon,  and  a  subcontractor,  laborer  or  material  man  has  not  been  paid 
the  amount  of  his  claim  against  a  contractor  or  subcontractor,  under  such  contract, 
and  a  judgment  has  been  obtained  and  execution  issued  against  such  contractor  or 
subcontractor  and  returned  wholly  or  partly  unsatisfied,  the  owner  shall  be  liable  for 
the  loss  sustained  by  reason  of  such  refusal,  neglect  or  false  statement,  and  the  lien 
of  such  subcontractor,  laborer  or  material  man,  filed  as  prescribed  in  this  article, 
against  the  real  property  improved  for   the   labor  performed   or   materials  furnished 
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after  such  demand,  shall  exist  to  the  same  extent  and  be  enforced  in  the  same  manner 
as  if  such  labor  and  materials  had  been  directly  performed  for  and  furnished  to 
such  owner.     (Amended  by  Chapter  515,  Laws  of  1929.) 

Section  7  of  the  Lien  Law  gives  a  right  of  action  only  where  a 
payment  is  made  in  advance  and  in  bad  faith,  and  the  burden  of 
alleging  and  proving  this  is  upon  the  plaintiff.  Reilly  &  Co.  v. 
Scheer,  125  Misc.  832,  211  N.  Y.  Supp.  615. 

In  a  foreclosure  a  lienor  is  entitled  to  answer  and  to  prove  on 
the  trial  that  the  mortgage  was  entered  into  with  the  knowledge 
of  the  plaintiff  for  the  purpose  of  defrauding  and  defeating  his 
remedy  under  the  Lien  Law.  Buffalo  Farm  Exchange,  Inc.  v. 
Heinz,  235  App.  Div.  277,  257  N.  Y.  Supp.  147. 

ARTICLE  VI. 

ASSIGNMENT  OF  LIEN  OR  CONTRACT. 

B.  Lien  Law,  §  15.    Assignments  of  contracts  and  orders  to  be  filed. 

No  assignment  of  a  contract  for  the  performance  of  labor  or  the  furnishing  of 
materials  for  the  improvement  of  real  property  or  of  the  money  or  any  part  thereof 
due  or  to  become  due  therefor,  nor  an  order  drawn  by  a  contractor  upon  the  owner 
of  such  real  property  for  the  payment  of  such  money,  nor  an  order  drawn  by  a  sub- 
contractor upon  a  contractor  or  subcontractor  for  such  payment,  nor  an  order  drawn 
by  an  owner  upon  the  maker  of  a  building  loan,  nor  an  assignment  of  moneys  due  or 
to  grow  due  under  a  building  loan  contract,  shall  operate  to  reduce  the  lien  of  a 
subcontractor,  laborer  or  materialman,  except  as  provided  in  sections  2'6  and  27  of 
this  chapter;  nor  shall  any  such  assignment  or  order  be  valid  for  any  purpose,  unless 
the  contract  (other  than  a  building  loan  contract)  or  a  statement  containing  the 
substance  thereof  and  such  assignment  or  a  copy  of  each  or  a  copy  of  such  order,  be 
filed  within  ten  days  after  the  date  of  such  assignment  of  contract,  or  such  assignment 
of  money,  or  such  order,  in  the  ofSee  of  the  county  clerk  of  the  county  wherein  the 
real  property  improved  or  to  be  improved  is  situated  and  such  contract,  assignment 
or  order  shall  have  effect  and  be  enforceable  from  the  time  of  such  filing,  and  no 
such  assignment  or  order  shall  have  any  validity  until  the  same  shall  have  been  go 
filed,  and  every  such  assignment  or  order,  not  recorded,  shall  be  absolutely  void  as 
against  a  subsequent  assignee  in  good  faith  and  for  valuable  consideration,  whose 
assignment  or  order  is  first  duly  recorded.  Such  clerk  shall  enter  the  facts  relating  to 
such  assignment  or  order  in  the  "lien  docket"  or  in  another  book  provided  by  him; 
for  such  purpose.     (Amended  by  Chapter  515,  Laws  of  1929.) 

D.  Assignment  of  contract  or  order. 

Where,  as  required  by  section  15  of  the  Lien  Law,  an  order 
given  by  the  contractor  upon  the  owner  was  filed  within  ten  days 
after  its  date,  the  order  is  entitled  to  priority  over  liens  subse- 
quently filed,  although  it  does  not  contain  a  statement  of  the 
substance  of  the  contract  and  is  not  filed  with  such  a  statement. 
Tuttle  S  Bailey  Mfg.  Co.  v.  General  Electric  Co.,  120  Misc.  87, 
197  N.  Y.  Supp.  683. 
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Section  15  does  not  require  the  filing  in  the  county  clerk's  office- 
of  notes  given  by  the  owner  to  the  contractor  as  advance  pay- 
ments on  a  contract.  Sealy  Co.,  Inc.  v.  Ards  Building  Corp.,  216 
App.  Div.  313,  214  N.  Y.  Supp.  768,  affirmed  244  N.  Y.  56&: 

As  section  15  stands  no  provision  is  made  that  the  lien  of  the 
claimant  must  be  reduced  to  judgment  and  the  rights  of  all  parties 
are  protected  by  requiring  the  owner  or  contractor  to  prove 
affirmatively  the  validity  of  the  claim  which  he  discharges  and, 
where  the  plaintiff  failed  to  file  the  notice  of  assignment,  plain- 
tiff's claims  to  the  funds  due  or  payable  under  a  subcontractor 
become  subordinated  to  the  materialman's  claim  upon  the  filing 
of  his  claim.  {Edison  Electric  Co.  v.  Frick,  2'21  N.  Y.  1.)  Empire' 
Heating  Corp.  v.  Stewart  &  Co.,  140  Misc.  303,  259  N.  Y.  Supp.  136,. 

ARTICLE  VII. 

SUBORDINATION  OF  LIENS  AFTER  AGREEMENT  WITH  OWNER  OR 

CONTRACTOR. 

A.  Lien  Law,  §  26.    Subordination  of  liens  after  agreement  with  owner.. 

In  case  an  owner  of  real  property  shall  execute  to  one  or  more  persons,  or-  a  corpo- 
ration, as  trustee  or  trustees,  a  bond  and  mortgage  afEecting  such  property  in  whole 
or  in  part,  or  an  assignment  of  the  moneys  due  or  to  become  due  under  a  contract  for 
a  building  loan  in  relation  to  such  property,  and  in  case  such  mortgage,  if  any,  shall 
be  recorded  in  the  office  of  the  register  of  the  county  where  such  real  property  is. 
situated,  or  if  such  county  has  no  register  then  in  the  office  of  the  clerk  of  such 
county,  and  in  ease  such  assignment,  if  any,  shall  be  filed  in  the  office  of  the  clerk  of 
the  county  where  such  real  property  is  situated;  and  in  case  lienors  having  mechanics' 
liens  against  said  real  property,  notices  of  which  have  been  filed  up  to  and  not  later 
than  fifteen  days  after  the  recording  of  such  mortgage  or  the  filing  of  such  assign-^ 
ment,  and  which  liens  have  not  been  discharged  as  in  this  article  provided,  shall,  to 
the  extent  of  at  least  fifty-five  per  centum  of  the  aggregate  amount  for  which  such 
notices  of  liens  have  been  so  filed,  approve  such  bond  and  mortgage,  if  any,  and 
such  assignment,  if  any,  by  an  instrument  or  instruments  in  writing,  duly  acknowl- 
edged and  filed  in  the  office  of  such  county  clerk,  then  all  mechanics'  liens  for  labor 
performed  or  material  furnished  prior  to  the  recording  of  such  mortgage  or  filing  of 
such  assignment,  whether  notices  thereof  have  been  theretofore  or  are  thereafter 
filed  and  which  have  not  been  discharged  as  in  this  article  provided,  shall  be  sub- 
ordinate to  the  lien  of  such  trust  bond  and  mortgage  to  the  extent  of  the  aggregate 
amount  of  all  certificates  of  interest  therein  issued  by  such  trustee  or  trustees,  or 
their  successors,  for  moneys  loaned,  materials  furnished,  labor  performed  and  any 
other  indebtedness  incurred  after  said  trust  mortgage  shall  have  been  recorded,  and 
for  expenses  in  connection  with  said  trust  mortgage,  and  shall  also  be  subordinate  to- 
the  lien  of  the  bond  and  mortgage  given  to  secure  the  amount  agreed  to  be  advanced 
under  such  contract  for  a  building  loan  to  the  extent  of  the  amount  which  shall  be 
advanced  by  the  holder  of  such  bond  and  mortgage  to  the  trustee  or  trustees,  or  their 
successors,  under  such  assignment.  The  provisions  of  this  section  shall  apply  to  all 
bonds  and  mortgages  and  all  assignments  of  moneys  due,  or  to  become  due  under 
building  loan  contracts  executed  by  such  owner,  in  like  manner,  and  recorded  or  filed, 
froih  time  to  time  as  hereinbefore  provided.  In  case  of  an  assignment  to  trustees 
under  the  provisions  of  this  section,  the  trustees  and  their   successors  shall  be  the 
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agents  of  the  assignor  to  reoeive  and  receipt  for  any  and  all  sums  advanced  by  the 
holder  of  the  building  loan  bond  and  mortgage  under  the  building  loan  contract  and 
such  assignment.  No  lienor  shall  have  any  priority  over  the  bond  and  mortgage  given 
to  secure  the  money  agreed  to  be  advanced  under  a  building  loan  contract  or  over  the 
advances  made  thereunder,  by  reason  of  any  act  preceding  the  making  and  approval 
of  such  assignment.     (Amended  by  Chapter  515,  Laws  of  1929.) 

B.  Lien  Law,  §  27.    Subordination  of  liens  after  agreement  with 

contractor. 

In  case  a  contractor  shall  execute  to  one  or  more  persons,  or  a  corporation,  as 
trustee  or  trustees,  an  assignment  in  writing  of  the  moneys  due  and  to  grow  due 
under  his  contract  with  the  owner  of  real  property,  or  with  the  state,  or  with  a 
municipal  corporation,  and  in  ease  such  assignment  is  filed  in  the  offtce  of  the  clerk 
of  the  county  where  such  real  property  is  situated,  or  with  the  comptroller  of  the 
■state,  or  with  the  financial  ofiS^cer  of  the  municipal  corporation;  and  in  case  lienors 
having  mechanics'  liens  against  said  real  property,  or  any  part  thereof,  or  upon  the 
moneys  of  the  state  or  of  such  municipal  corporation  applicable  to  the  construction 
-of  the  public  improvement,  and  which  liens  are  also  against  such  contractor  or  any 
subcontractor  under  him,  notices  of  which  have  been  filed  up  to  and  not  later  than 
fifteen  days  after  the  filing  of  such  assignment,  and  which  liens  have  not  been  dis- 
charged as  in  this  article  provided,  shall,  to  the  extent  of  at  least  fifty-five  per  centum 
of  the  aggregate  amount  for  which  notices  of  such  liens  have  been  so  filed,  approve 
-such  assignment  by  an  instrument  or  instruments  in  writing,  duly  acknowledged,  and 
filed  in  the  office  or  offices  where  such  assignment  shall  have  been  filed  as  hereinbefore 
provided,  then  all  such  mechanics'  liens  for  labor  performed  and  material  furnished 
prior  to  the  filing  of  such  assignment  affecting  such  property  or  any  part  thereof,  or 
such  moneys  of  the  state,  or  of  such  municipal  corporation,  whether  notices  thereof 
have  been  theretofore  or  are  thereafter  filed  and  which  liens  have  not  been  discharged 
as  in  this  article  provided  shall  be  subordinate  to  such  assignment.  Such  assignment, 
"however,  shall  be  valid  only  for  an  amount  equal  to  the  aggregate  amount  which  may 
"be  paid  or  incurred  by  the  trustee  or  trustees,  or  their  successors,  in  completing  such 
contract.  The  certificate  in  writing  of  such  trustee  or  trustees  or  their  successors, 
to  the  owner,  or  to  the  state,  or  to  such  municipal  corporation,  certifying  the  amount 
paid  or  incurred  by  him  or  them  toward  the  completion  of  such  contract  shall  be  final 
and  conclusive.     (Amended  by  Chapter  515,  Laws  of  1929.) 

C.  Lien  Law,  §  28.    Lien  of  certain  judgments  postponed. 

Upon  the  filing  of  the  written  instrument  or  instruments  of  approval  under  section 
twenty-six  or  twenty-seven  of  this  article,  the  lien  of  all  money  judgments  and  attach- 
ments affecting  such  real  property,  or  the  moneys  due  under  a  contract,  and  all  claims 
and  liens  acquired  in  any  proceedings  upon  any  money  judgment,  shall  be  sub- 
ordinate in  like  manner  and  to  like  extent  as  provided  in  said  sections,  respectively, 
for  the  subordination  of  mechanics'  liens,  and  any  attachment  issued  or  money  judg- 
ment recovered  upon  a  claim,  which,  in  whole  or  in  part,  was  not  for  materials  fur- 
nished, labor  performed  or  moneys  advanced  for  the  improvement  of  such  real  prop- 
erty or  for  the  public  improvement,  shall  be  subordinate  to  all  mechanics'  liens  thereon 
and  shall  also  be  subordinate  to  all  judgments  recovered  upon  and  attachment  issued 
-upon  claims  for  materials  furnished,  labor  performed  or  moneys  advanced  for  the 
improvement  of  such  real  property.     (Amended  by  Chapter  i5ll5.  Laws  of  1929.) 

D.  Lien  Law,  §  29.    Subordination  of  liens  to  subsequent  mortgage. 

In  case  of  owner  of  real  property  upon  which  an  improvement  is  being  or  has  been 
ftnade,  desires  to  obtain  a  loan  by  executing  and  delivering  a  bond  or  bonds  secured 
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by  a  mortgage  upon  such  real  property,  or  any  part  thereof,  and  in  ease  lienors  hav- 
ing mechanics'  liens  against  such  real  property,  or  any  part  thereof,  notices  of  which 
have  been  filed  prior  to  the  recording  of  such  mortgage,  and  which  said  liens  have  not 
been  discharged  as  in  this  article  provided,  shall,  to  the  extent  of  at  least  flfty-flve 
per  centum  of  the  aggregate  amount  for  which  notices  of  such  liens  have  been  so 
filed,  by  an  instrument  or  instruments  in  writing,  duly  acknowledged,  designate  and 
authorize  one  or  more  persons  to  consent  to  the  execution  and  delivery  of  such  bond 
and  mortgage,  and  in  case  the  consent  in  writing,  duly  acknowledged,  of  such  person 
or  persons  to  the  execution  and  delivery  of  such  bond  and  bonds  and  mortgage  shall 
be  filed  in  the  office  of  the  clerk  of  the  county  where  such  real  property  is  situated, 
together  with  such  instrument  or  instruments  of  designation,  then  all  mechanics'  liens 
for  labor  performed  and  materials  furnished  prior  to  the  recording  of  such  mortgage 
whether  notices  thereof  have  been  theretofore  or  are  thereafter  filed,  shall  be  sub- 
ordinate to  the  lien  of  such  bond  or  bonds  and  mortgage  to  the  extent  of  the  full 
amount  which  shall  be  advanced  thereunder  provided  such  mortgage  contains  the 
covenant  prescribed  in  subdivision  three  of  section  thirteen  of  this  chapter.  In  case 
such  person  or  persons  so  designated  and  authorized  shall  so  consent  to  the  execution 
and  delivery  of  such  bond  and  mortgage  but  on  condition  that  a  sum  of  money  be 
deposited  with  the  clerk  of  such  county,  and  such  sum  is  so  deposited,  the  county 
clerk,  upon  such  payment,  shall  forthwith  enter  upon  the  lien  docket,  indexed  to  the 
name  of  the  owner,  the  facts  relating  to  such  payment.  A  deposit  of  money  made  as 
prescribed  in  this  section  shall  be  repaid  to  such  owner  or  his  assignee  upon  the  dis- 
charge or  release  of  all  mechanics'  liens,  judgments  and  attachments  against  the 
property.  All  deposits  of  money  made  as  provided  in  this  section  shall  be  considered 
as  paid  into  court  and  shall  be  subject  to  the  provisions  of  law  relative  to  the  payment 
of  money  into  court  and  the  surrender  of  such  money  by  order  of  the  court.  The  court 
shall  in  any  action  brought  to  foreclose  any  of  such  liens,  or  in  any  action  brought 
to  recover  such  deposit  or  any  part  thereof,  direct  the  payment  of  such  sum  so  deposited 
to  the  persons  whose  mechanics '  liens,  judgments,  or  claims  secured  by  attachment  shall 
have  been  established  on  the  trial  and  the  amount  so  paid  shall  be  credited  upon  such 
mechanics'  liens,  judgments  and  claims.  Upon  such  filing  of  such  consent,  as  herein- 
before provided,  the  Hen  of  all  judgments  and  attachments  affecting  such  real  property 
and  all  claims  and  liens  acquired  in  any  proceedings  upon  such  judgments  shall  be 
subordinate  in  like  manner  and  to  like  extent  as  hereinbefore  in  this  section  provided 
for  the  subordination  of  mechanics'  liens,  and  any  attachment  issued  or  judgment  re- 
covered upon  a  claim,  which,  in  whole  or  in  part,  is  not  for  materials  furnished,  labor 
performed  or  moneys  advanced  for  the  improvement  of  such  property  shall  be  sub- 
ordinate to  all  mechanics'  liens  thereon,  and  shall  also  be  subordinate  to  all  judgments 
recovered  upon  and  attachments  issued  upon  claims  for  materials  furnished,  labor 
performed  or  moneys  advanced  for  the  improvement  of  such  real  property.  Any 
lienor  having  a  mechanics'  lien  against  real  property  may  subordinate  such  lien  to 
any  subsequent  mortgage  thereon  by  a  certificate  duly  acknowledged  or  proved  stating 
that  such  lien  is  subordinated,  which  certificate  shaU  be  filed  in  the  office  where  the 
notice  of  lien  is  filed.  Upon  filing  such  certificate,  the  county  clerk  in  the  office  where 
the  same  is  filed  shall  note  the  fact  of  such  filing  in  the  "lien  docket"  in  the  column 
headed  "proceedings  had,"  opposite  the  docket  of  such  lien.  (Amended  by  Chapter 
859,  Laws  of  1930.) 

E.  Lien  Law,  §  30.    Subordination  of  notices  of  lis  pendens. 

In  ease  of  subordination  pursuant  to  the  provisions  of  sections  twenty-six,  twenty- 
seven,  twenty-eight  or  twenty-nine  of  this  article  all  actions  and  proceedings  upon 
such  mechanics'  liens  and  aU  notices  of  pendency  of  actions  in  any  action  brought  to 
foreclose  the  same  and   all  proceedings  upon  judgments  and   attachments,  shall   be 


564  MECHANICS'    LIENS. 

subordinate  in  like  manner  and  to  like  extent  as  provided  in  said  sections,  respectively, 
for  the  subordination  of  mechanics'  liens,  judgments  and  attachments.  (Amended  by 
Chapter  515,  Laws  of  1929.) 

F.  Lien  Law,  §  32.    Certain  liens  and  claims  not  to  be  affected. 

The  amendments  contained  in  this  act  shall  not  apply  to  mechanics'  liens,  building 
loan  contracts,  mortgages,  assignments  and  orders  referred  to  in  §  15,  attachments, 
judgments  or  to  claims  or  liens  acquired  in  any  action  or  proceedings  upon  such 
mechanics'  liens,  building  loan  contracts,  mortgages,  assignments  and  orders,  attach- 
ments or  judgments,  filed,  recorded,  docketed,  entered  or  obtained,  or  to  contracts  for 
the  improvement  of  real  property  made,  prior  to  the  date  when  this  chapter,  as 
amended,  takes  effect.     (Amended  by  Chapter  515,  Laws  of  1929.) 

G.  Lien  Law,  §  33.    Certain  sections  not  to  apply  to  laborers'  liens. 

None  of  the  provisions  contained  in  §§  26,  27,  28,  29  and  31  of  this  article  shall  apply 
to  liens  of  laborers  for  daily  or  weekly  wages.  (Amended  by  Chapter  515,  Laws  of 
1929.) 

To  destroy  the  priority  of  Liens  subordination  must  be  accom- 
plished and  where  there  was  nothing  but  a  paper  mortgage  with 
no  value  advanced  thereupon,  there  could  be  no  subordination  and, 
therefore,  no  destruction  of  priority.  Something  more  than  com- 
pliance with  the  mere  formalities  prescribed  by  section  26  is 
necessary  to  destroy  the  priority  created  by  section  13  and  where 
no  work  was  done  upon  the  buildings  covered  by  the  mortgage 
after  its  execution  in  recording,  no  moneys  advanced  thereunder, 
no  materials  furnished  for  the  completion  of  the  buildings,  and  no 
certificates  issued  by  the  trustees  for  any  work  performed  or  mate- 
rials furnished  subsequent  to  the  execution  and  recording  of  the 
trust  mortgage,  the  mere  execution  recording  an  approval  of  that 
mortgage  did  not  destroy  the  priority  of  the  lien.  Clio  Realty 
Corp.  V.  Heflan  Bldg.  Corp.,  227  App.  Div.  439,  238  N.  Y.  Supp.  127. 

ARTICLE  VIII. 

DURATION  OF  LIEN. 

A  notice  of  a  mechanic's  lien  is  not  valid  under  section  17  of 
the  Lien  Law,  and  should  be  cancelled,  where  it  appears  that  the 
lienor's  claim  matured  after  the  commencement  of  an  action  by 
another  lienor;  that  a  notice  of  lien  was  served  and  filed  and 
the  pleadings  amended  by  inserting  the  name  of  the  lienor,  but 
he  failed  to  file  a  notice  of  pendency  of  action  within  one  year 
after  the  date  of  filing  the  notice  of  lien  and  did  not  amend  the 
original  notice  of  pendency  filed  by  the  plaintiff  so  as  to  include 
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his  name  as  a  party.  Gray  Marble  S  Slate  Co.  v.  Schaffer,  206 
App.  Div.  167,  200  N.  Y.  Supp.  610,  affirmed  237  N.  Y.  576. 

Where  a  lien  is  filed  in  one  county,  an  order  continuing  such 
lien  cannot  be  granted  by  the  county  judge  of  another  county. 
Grimmer  v.  Warren,  Moore  S  Co.,  123  Misc.  737,  206  N.  Y.  Supp. 
63. 

Where  in  an  action  to  foreclose  a  mechanic's  lien  an  order  is 
made  directing  a  subsequent  lienor  to  be  made  a  party  defendant 
and  directing  the  notice  of  pendency  to  be  amended  to  include  his 
name,  it  is  not  necessary  that  such  subsequent  lienor  file  a  lis 
pendens.  On  settlement  of  the  plaintiff's  cause  of  action,  the 
owner  cannot  secure  a  discontinuance  of  the  action  against  the 
objection  of  such  subsequent  lienor,  although  the  clerk  fails  to 
perform  a  ministerial  act  and  notice  the  amendment  to  the  lis 
pendens  on  the  records  in  his  office.  The  subsequent  lienor  is 
entitled  to  have  his  suit  continued  until  the  determination  of  his 
lien.    Maas  v.  Olmsted,  127  Misc.  158,  215  N.  Y.  Supp.  335. 

The  institution  of  an  action  to  foreclose  a  lien  suffices,  under 
the  provisions  of  section  17  of  the  Lien  Law,  to  continue  the  lien 
in  so  far  as  may  be  necessary  to  support  a  continued  prosecu- 
tion of  the  action  against  the  parties  to  the  undertaking.  White 
Plains  Sash  &  Boor  Co.  v.  Boyle,  262  N.  Y.  16. 

The  courts  have  held  that  a  mortgage  foreclosure  is  not  an 
action  to  enforce  a  lien  within  the  meaning  of  the  Lien  Law  and 
the  words  "another  lien"  as  used  in  the  statute  (Lien  Law,  §  17) 
refer  to  another  mechanic's  lien  not  to  the  lien  of  a  mortgage. 
Matter  of  Lobbett  v.  Galpin,  228  App.  Div.  65,  239  N.  Y.  Supp.  76. 

ARTICLE  IX. 

DISCHARGE  OF  LIEN. 

A.  Lien  Law,  §  19.    Discharge  of  lien  for  private  improvement, 

(1)  By  the  eertifleate  of  the  lienor,  duly  acknowledged  or  proved  and  filed  in  the 
oflSoe  where  the  notice  of  liem  is  filed,  stating  that  the  lien  is  satisfied  or  released  as  to  a 
-portion  of  the  real  property  affected  thereby  and  may  be  discharged  in  whole  or  in 
part,  specifying  the  part.  Upon  filing  such  certificate,  the  county  clerk  in  the  office 
where  the  same  is  filed,  shall  note  the  fact  of  such  filing  in  the  "lien  docket"  in  the 
column  headed  "Proceedings  had"  opposite  the  docket  of  such  lien.  (Amended  by 
■Chapter  859,  Laws  of  1930.) 

(6)  Wherfe  it  appears  from  the  face  of  the  notice  of  Hen  that  the  claimant  has  no 
valid  lien  by  reason  of  the  character  of  the  labor  or  materials  furnished  and  for  which 
a  lien  is  claimed,  or  where  for  any  other  reason  the  notice  of  lien  is  invalid  by  reason 
~of  failure  to  comply  with  the  provisions  of  section  nine  of  this  article,  or  where  it 
appears  from  the  public  records  that  such  notice  has  not  been  filed  in  accordance  with 
the  provisions  of  section  ten  of  this  article,  the  owner  or  any  other  party  in  interest. 
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may  apply  to  the  supreme  court  of  this  state,  or  to  any  justice  thereof,  or  to  the  county 
judge  of  the  county  in  which  the  notice  of  lien  is  iiled,  for  an  order  summarily  dis- 
charging of  record  the  alleged  lien.  A  copy  of  the  papers  upon  which  application  will 
be  made  together  with  a  notice  setting  forth  the  court  or  the  justice  thereof  or  the 
judge  to  whom  the  appUeation  will  be  made  at  a  time  and  place  therein  mentioned, 
must  be  served  upon  the  lienor  not  less  than  five  days  before  such  time.  If  the  lienor 
can  not  be  found,  such  service  may  be  made  as  the  court,  justice  or  judge  may  direct.. 
The  application  must  be  made  upon  a  verified  petition  accompanied  by  other  written 
proof  showing  a  proper  case  therefor,  and  upon  the  approval  of  the  application  by  the- 
court,  justice  or  judge,  an  order  shall  be  made  discharging  the  alleged  lien  of  record.. 
(Added  by  CJhapter  859,  Laws  of  1930.) 

B.  Discharge,  in  general. 

The  court  has  no  jurisdiction  to  discharge  a  second  mechanic's 
lien  upon  the  ground  that  the  first  lien  filed  by  the  same  party^ 
had  been  discharged  for  lack  of  prosecution.  Matter  of  Cohen,. 
209  App.  Div.  413,  reversing  122  Misc.  451,  205  N.  Y.  Supp.  90. 

Section  19  of  the  Lien  Law  specifies  the  only  ground  upon  which 
application  may  be  based  for  the  discharge  of  a  mechanic's  lien^ 
and  on  any  such  application  the  court  is  strictly  limited  by  the 
statute  to  determining  solely  the  question:  "Is  the  notice  of  lien 
on  its  face  sufficient  as  a  matter  of  law?"  Matter  of  Fuller  v.. 
Knapp,  146  Misc.  654,  263  N.  Y.  Supp.  689. 

D.  Order  of  court. 

1.  Lien  Law,  §  59.    Vacating  of  a  mechanic's  lien;  cancellation  of  bond; 
return  of  deposit,  by  order  of  court. 

A  mechanic's  lien  notice  of  which  has  been  filed  on  real  property  or  a  bond  given  to 
discharge  the  same  may  be  vacated  and  cancelled  or  a  deposit  made  to  discharge  a 
lien  pursuant  to  section  twenty  may  be  returned,  by  an  order  of  a  court  of  record. 
Before  such  order  shall  be  granted,  a  notice  shall  be  served  upon  the  lienor,  either 
personally  or  by  leaving  it  as*  his  last  known  place  of  residence,  with  a  person  of 
suitable  age,  with  directions  to  deliver  it  to  the  lienor.  Such  notice  shall  require  the 
lienor  to  commence  an  action  to  enforce  the  lien,  within  a  time  specified  in  the  notice, 
not  less  than  thirty  days  from  the  time  of  service,  or  show  cause  at  a  special  term  of 
a  court  of  record,  or  at  a  county  court,  in  a  county  in  which  the  property  is  situated,  at 
a  time  and  place  specified  therein,  why  the  notice  of  lien  filed  or  the  bond  given  should 
not  be  vacated  and  cancelled,  or  the  deposit  returned,  as  the  case  may  be.  Proof  of 
such  service  and  that  the  lienor  has  not  commenced  the  action  to  foreclose  such  lien,, 
as  directed  in  the  notice,  shall  be  made  by  afSLdavit,  at  the  time  of  applying  for  such 
order.      (Amended  by  Chapter   515,   Laws   of   1929.) 

A  mechanic's  lien  should  not  be  discharged  for  failure  to- 
prosecute  within  the  time  specified  unless  such  failure  is  clear 
and  unequivocal  and  without  justification.  Matter  of  Cohen.  209 
App.  Div.  415,  205  N.  Y.  Supp.  91. 


■  So  in  original. 
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A  motion  to  discliarge  a  mechanic's  lien  for  failure  to  prose- 
cute should  not  be  determined  by  the  court  until  after  the  deter- 
mination of  a  motion  to  discharge  the  same  lien  as  invalid,  where 
it  appears  that  after  the  lien  was  filed  a  notice  was  served  on 
the  lienor,  under  section  59  of  the  Lien  Law,  to  commence  action 
within  thirty  days;  that  prior  to  the  termination  of  that  period 
the  owner  moved  to  discharge  the  lien  as  invalid;  and  that  the 
summons  in  an  action  brought  to  comply  with  the  notice  served 
under  section  59  of  the  Lien  Law  was  given  to  the  process  server 
on  the  last  day  on  which  an  action  could  be  commenced  under  the 
notice,  but  it  was  not  served  until  the  day  after.  Matter  of  Cohen^ 
209  App.  Div.  415,  205  N.  Y.  Supp.  91. 

Where  it  appears  that  the  lienor,  after  endeavoring  to  have  the 
time  extended  for  the  commencement  of  an  action  to  foreclose 
his  lien,  placed  a  summons  in  the  hands  of  a  process  server  on  the 
last  day  specified  in  the  notice  for  him  to  begin  action,  and  the 
summons  was  served  and  the  action  actually  begun  before  the 
motion  to  discharge  for  failure  to  prosecute  was  argued,  the  court, 
in  the  exercise  of  its  discretion,  should  not  discharge  the  lien. 
Matter  of  Cohen,  209  App.  Div.  415,  205  N.  Y.  Supp.  91. 

The  court  is  not  justified  in  deciding  upon  affidavits  that  a  lienor 
sought  to  harass  and  annoy  the  owner  rather  than  to  collect  the 
money  which  he  claimed  was  due.  Matter  of  Cohen,  209  App, 
Div.  415,  205  N.  Y.  Supp.  91. 

E.  Undertaking. 

Where  an  undertaking  was  given  to  discharge  a  lien  against 
real  property  of  certain  named  persons  as  owners  and  upon  the 
trial  of  the  action  the  complaint  was  dismissed  upon  the  merits 
as  to  such  owners  but  a  valid  lien  was  declared  against  the  lease- 
hold of  one  person  who  had  been  made  a  party  and  against  whom 
a  personal  judgment  was  granted,  it  was  held  that  in  an  action  on 
the  undertaking  the  obligation  thereof  was  but  to  pay  a  judgment 
solely  against  the  property  of  the  owners  of  the  fee  and  a  motion 
of  summary  judgment  was  denied.  Tarter  v.  Sanderson,  121  Misc. 
629,  201  N.  Y.  Supp.  495,  affirmed  208  App.  Div.  842,  204  N.  Y. 
Supp.  952. 

An  undertaking  given  to  discharge  a  mechanic's  lien  will  be 
cancelled  upon  motion  where  a  year  has  expired  since  the  filing 
of  the  lien  without  any  action  to  enforce  it;  and  the  fact  that 
there  is  pending  an  arbitration  proceeding  between  the  lienor  and 
the  principal  contractor  is  not  ground  for  opposition  to  the  motion. 
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Matter  of  Wilbraham  Realty  Corporation,  212  App.  Div.  304,  207 
N.  Y.  Supp.  717. 

If  the  action  to  foreclose  the  lien  is  not  commenced  within  one 
year  after  the  filing  of  the  lien  an  undertaking  given  to  cancel 
it  will  be  discharged,  although  arbitration  proceedings  between 
the  lienor  and  contractor  have  been  commenced,  where  the  owner 
of  the  property  was  not  a  party  to  such  arbitration.  Matter  of 
Wilbraham  Realty  Corporation,  212  App.  Div.  304,  207  N.  Y. 
Supp.  717. 

A  surety  is  not  liable  where  the  lien  was  void.  Copasso  v. 
Apfel,  214  App.  Div.  638,  212  N.  Y.  Supp.  587. 

A  lienor  cannot  recover  against  a  surety  upon  the  undertaking 
given  by  the  surety  to  discharge  the  lien  unless  the  owner  has 
heen  or  is  sued.  Atlantic  Terra  Cotta  Company  v.  Rubenfield 
Construction  Corporation,  126  Misc.   279,  213  N.  Y.   Supp.   21. 

The  liability  of  a  surety  in  a  bond  executed  by  a  sublessee  of 
the  lease  of  property  located  in  Connecticut  to  the  effect  that  the 
sublessee  would  pay  for  all  repairs  to  be  made  by  it,  is  not  effected 
by  the  cancellation  of  a  mechanic's  lien  filed  against  the  property 
in  consideration  of  an  assignment  of  the  bond  to  the  lienor  by  the 
lessee;  the  assignment  is  effective  to  give  to  the  lienor  all  the 
rights  of  the  lessee  before  the  assignment  and  before  the  cancella- 
tion of  the  lien.  Schawarts  S  Co.  v.  Aimwell  Co.,  204  App.  Div. 
769,  198  N.  Y.  Supp.  838,  affirmed  236  N.  Y.  672. 

G.  Payment  of  money  into  court. 

1.  Lien  Law,  §  20.    Discharge  of  lien  after  notice  of  lien  filed  by  payment 
of  money  into  court. 

A  lien  specified  in  this  article,  other  than  a  lien  for  performing  labor  or  furnishing 
materials  for  a  public  improvement,  may  be  discharged  after  the  notice  of  lien  is 
filed  at  any  time  before  an  action  is  commenced  to  foreclose  such  lien,  by  depositing 
with  the  county  clerk,  in  whose  of&ce  the  notice  of  lien  is  filed,  a  sum  of  money  equal 
to  the  amount  claimed  in  such  notice,  with  interest  to  the  time  of  such  deposit.  After 
such  action  is  commenced  the  lien  may  be  discharged  by  a  payment  into  court  of  such 
sum  of  money,  as,  in  the  judgment  of  the  court  or  a  judge  or  justice  thereof,  after  at 
least  five  days'  notice  to  all  the  parties  to  the  action,  will  be  sufficient  to  pay  any 
judgment  which  may  be  recovered  in  such  action.  Upon  any  such  payment,  the  county 
clerk  shall  forthwith  enter  upon  the  lien  docket  and  against  the  lien  for  the  discharge 
of  which  such  moneys  were  paid,  the  words  "discharged  by  payment."  A  deposit 
of  money  made  as  prescribed  in  this  section  shall  be  repaid  to  the  party  making  the 
deposit,  or  his  successor,  upon  the  discharge  of  the  liens  against  the  property  pur- 
suant to  law.  All  deposits  of  money  made  as  provided  in  this  section  shall  be  con- 
sidered as  paid  into  court  and  shall  be  subject  to  the  provisions  of  law  relative  to  the 
payment  of  money  into  court  and  the  surrender  of  such  money  by  order  of  the  court. 
An  order  for  the  surrender  of  such  moneys  to  the  lienor  or  depositor  may  be  made  by 
any  court  of  record  having  jurisdiction  of  the  parties.     If  no  action  is  brought  in  a 
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court  of  record  to  enforce  such  lien,  such  order  may  be  made  by  any  judge  of  a  court 
of  record.  If  application  for  such  order  is  made  by  lienor  it  shall  be  on  notice  to  the 
depositor;  if  made  by  the  depositor  then  on  notice  to  the  lienor.  (Amended  by  Chapter 
515,  Laws  of  1929.) 

2.  Lien  Law,  §  31.    Discharge  of  liens  on  sale  of  real  property. 

In  case  an  owner  of  real  property  upon  which  an  improvement  is  being  or  has  been 
made,  desires  to  convey  or  transfer  an  interest  in  such  real  property  or  any  part  thereof, 
and  in  case  lienors  having  mechanics'  liens  against  such  real  property,  or  any  part 
thereof,  notices  of  which  were  filed  prior  to  the  making  of  the  deposit  hereinafter  in 
this  section  mentioned,  and  which  said  liens  have  not  been  discharged  as  in  this  article 
provided,  shall,  to  the  extent  of  at  least  fifty-five  per  centum  of  the  aggregate  amount 
for  which  such  Uens  have  been  so  filed,  by  an  instrument  or  instruments  in  writing,  duly 
acknowledged,  designate  and  authorize  one  or  more  persons  to  consent  to  the  execution 
and  delivery  of  a  deed  or  deeds  conveying  said  real  property  or  any  part  thereof,  and 
in  case  the  consent  in  writing,  duly  acknowledged,  of  such  person  or  persons  to  the 
execution  and  delivery  of  such  deed  or  deeds,  and  which  said  consent  shall  be  condi- 
tioned for  the  deposit  of  a  specified  sum  of  money  with  the  clerk  of  such  county,  shall 
be  filed  in  the  office  of  the  clerk  of  the  county  where  such  real  property  is  situated, 
together  with  such  instrument  or  instruments  of  designation,  then  on  the  deposit  of 
such  specified  sum  with  such  county  clerk  all  mechanics'  liens,  judgments  and  attach- 
ments, and  all  claims  and  liens  acquired  in  any  proceeding  upon  such  judgments  or 
under  such  attachments  against  such  real  property  shall  from  the  time  of  such  deposit 
cease  to  be  liens  or  incumbrances  upon  such  real  property,  and   such  real  property 
shall  thenceforth  be  free  and  discharged  from  the  same,  and  the  same  shall  thence- 
forth be  liens  upon  such  sum  so  deposited  and  said  county  clerk  upon  such  deposit 
being  made  shall  forthwith  enter  upon  the  lien  docket  indexed  to  the  name  of  the 
owner  the  facts  relating  to  such  deposit.     A  deposit  of  money  made  as  prescribed  in 
this  section  shall  be  repaid  to  such  owner  or  his  assignee  upon  the  discharge  or  release 
of  all  such  mechanics'  liens,  judgments  and  attachments.    All  deposits  of  money  made 
as  prOT^ded  in  this  section  shall  be  considered  as  paid  into  court  and  shall  be  subject 
to  the  provisions  of  law  relative  to  the  payment  of  money  into  court  and  the  surrender 
of  such  money  by  order  of  the  court.     The  court  shall  in  any  action  brought  to  fore- 
close any  part  thereof,  direct  the  payment  of  such  sum  so  deposited  to  the  persons 
whose  mechanics'  liens,  judgments  or  claims  secured  by  attachment  shall  have  been 
established   upon   the    trial,    and    the   amount    so   paid    shall   be    credited    upon    such 
mechanics'  liens,  judgments  and  claims.    Upon  such  deposit  being  made  as  hereinbefore 
provided  the  lien  of  all  judgments  and  attachments  affecting  such  real  property,  and 
all  claims  and  liens  acquired  in  any  proceedings  upon  such  judgments  or  under  attach- 
ments shall  be  liens  upon  such  deposit.    All  judgments  recovered  upon  and  attachments 
issued  upon  a  claiHi  which,  in  whole  or  in  part,  is  not  for  materials  furnished,  labor 
performed  or  moneys  advanced  for  the  improvement  of  such  real  property,  shall  be 
subordinate  as  a  lien  upon  such  sum  so  deposited  to  all  mechanics'  liens  thereon,  and 
shall  also  be  subordinate  to  all  judgments  recovered  upon  and  attachments  issued  upon 
claims  for  materials  furnished,  labor  performed  or  moneys  advanced  for  the  improve- 
ment of  such  real  property.     In  case  such  consent  shall  be  conditioned  also  for  the 
giving  to  one  or  more  persons  or  a  corporation  as  trustee  or  trustees  any  other  prop- 
erty real  or  personal  then  any  cash  thereafter  from  time  to  time  tendered  by  such 
trustee  or  trwstees  to  such   county  clerk  shall  be  received  and  held  by   such  county 
clerk  as  though  the  same  were  part  of  the  specified  sum  of  money  for  the  deposit  of 
which  such  consent  was  conditioned,  and  for  the  same  purposes  and  subject  to  the 
same  provisions  as  in  this  section  provided  therefor.     (Amended  by  Chapter  515,  Laws 
of  1929.) 
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ARTICLE  X. 

ENFORCEMENT  OF  LIENS. 

A.  Foreclosure  action  authorized. 

Section  67  of  the  Civil  Practice  Act  was  amended  by  Chapter  590 
of  the  Laws  of  1927,  so  as  to  give  the  County  Court  jurisdiction  of 
action  for  the  enforcement  or  foreclosure  of  a  mechanic's  lien  on 
real  property,  where  the  real  property  to  which  the  action  relates 
is  situated  within  the  county. 

C.  PoUowing  mortgage  foreclosure  and  consolidation  of  actions. 

"Where  a  lienor  is  made  a  party  defendant  in  a  mortgage  fore- 
closure and  files  notice  of  appearance  but  serves  no  answer,  the 
lienor  does  not  waive  the  lien  by  failing  to  answer  and  his  rights 
are  expressly  saved  by  Rules  262  and  263  of  the  Rules  of  Civil 
Practice,  which  provide  a  proceeding  for  the  establishment  and 
payment  of  any  unsatisfied  liens  on  property  sold  in  foreclosure 
actions  from  the  surplus.  Matter  of  Lobbett  v.  Galpin,  228  App. 
Div.  65,  239  N.  Y.  Supp.  76. 

D.  Determination  of  equities  of  all  parties. 
1.  Lien  Law,  §  45.    Equities  of  lienors  to  be  determined. 

The  court  may  adjust  and  determine  the  equities  of  all  the  parties  to  the  action  and 
the  order  of  priority  of  different  liens,  and  determine  all  issues  raised  by  any  defense 
or  counterclaim  in  the  action.  But  in  no  ease  shall  the  court  determine  any  issue 
between  the  state  and  the  contractor  where  a  claim  has  been  or  can  be  submitted  to 
the  court  of  claims  for  adjudication  and  in  case  a  counterclaim  is  set  forth  by  any 
defendant  in  his  answer,  such  defendant  shall  be  deemed  to  have  waived  a  trial  by 
jury  of  the  issues  raised  thereby.  (Amended  by  Chapter  687,  Laws  of  1927,  and 
Chapter  515,  Laws  of  1929.) 

H.  Parties. 
1.  Lien  Law,  §  44.    Parties  to  an  action  in  a  court  of  record. 

In  an  action  in  a  court  of  record  to  enforce  a  Hen  against  real  property  or  a  public 
improvement,  the  following  are  necessary  parties  defendant: 

1.  All  lienors  having  liens  notices  of  which  have  been  filed  against  the  same  real 
property  or  public  improvement,  or  any  part  thereof,  prior  to  the  filing  of  the  notice 
of  lis  pendens  in  such  action,  where  by  law  the  filing  of  a  notice  of  lis  pendens  is 
proper  or  required. 

2.  All  persons  having  subsequent  liens  or  claims  against  such  real  property,  by 
judgment,  mortgage  or  otherwise,  filed,  docketed  or  recorded  prior  to  the  filing  of  the 
notice  of  lis  pendens,  where  by  law  the  filing  of  a  notice  of  lis  pendens  is  proper  or 
Tequired. 

3.  All  persons  appearing  by  the  records  in  the  ofSce  of  the  county  clerk  or  register 
to  be  owners  of  such  real  property  or  any  part  thereof. 

4.  Where  by  law,  a  notice  of  lis  pendens  may  not  be  filed  in  such  action,  all  lienors 
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iaving  liens  aotices  of  which  have  been  filed  against  the  same  real  property,  and  all 
persons  having  subsequent  liens  or  claims  against  such  real  property,  by  judgment, 
mortgage  or  otherwise. 

5.  Every  defendant  who  is  a  lienor  shall,  by  answer  in  the  action,  set  forth  his  lien, 
or  he  will  be  deemed  to  have  waived  the  same,  unless  the  lien  is  admitted  in  the  oom- 
T)laint,  and  not  contested  by  another  defendant.  The  allegations  is*  the  answer  of  a 
defendant  lienor  shall  be  deemed  denied  by  the  other  lienors  in  said  action  without  the 
necessity  of  serving  replies.  Two  or  more  lienors  having  liens  notices  of  which  have 
been  filed  against  the  same  real  property  or  public  improvement,  or  any  part  thereof, 
may  join  as  plaintiifs. 

6.  The  state,  when  the  lien  is  one  filed  against  funds  of  the  state  for  which  public 
improvement  is  constructed.  In  such  a  case,  the  summons  must  be  served  upon  the 
^attorney-general,  who  must  appear  in  behalf  of  the  people.  (Amended  by  Chapter  701, 
Laws  of  1934.) 

1-a.  Lien  Law,  §  44-a.    Foreclosure  of  mortgagee;  lienors  defendants. 

In  an  action  to  foreclose  a  mortgage  upon  such  real  property  only  such  persons 
who  shall  have  filed  notices  of  Uen  prior  to  the  filing  of  the  notice  of  lis  pendens  in  such 
action  shall  be  deemed  to  be  necessary  parties  to  such  action.  (Amended  by  Chapter 
515,  Laws  of  1929.) 

2.  Lien  Law,  §  62.    Bringing  in  new  parties. 

A  lienor  who  has  filed  a /notice  of  lien  after  the  commencement  of  an  action  in  a 
court  of  record  to  foreclose  or  enforce  a  mechanic's  Hen  against  real  property  or  a 
public  improvement,  may  at  any  time  up  to  and  including  the  day  preceding  the  day 
on  which  the  trial  of  such  action  is  commenced,  make  application  upon  notice  to  the 
plaintiff  or  his  attorney  in  such  action,  to  be  made  a  party  therein.  Upon  good  cause 
shown,  the  court  must  order  such  lienor  to  be  brought  in  by  amendment.  If  the 
.application  is  made  by  any  other  party  in  said  action  to  make  such  lienor  or  other 
person  a  party,  the  court  may  in  its  discretion  direct  such  lienor  or  other  person  to  be 
"brought  in  by  like  amendment.  The  order  to  be  entered  on  such  application  shall 
provide  the  time  for  and  manner  of  serving  the  pleading  of  such  additional  lienor  or 
other  person  and  shall  direct  that  the  pleadings,  papers  and  proceedings  of  the  other 
several  parties  in  such  action,  shall  be  deemed  amended,  so  as  not  to  require  the 
making  or  serving  of  papers  other  than  said  order  to  effectuate  such  amendment,  and 
shall  further  provide  that  the  allegations  in  the  answer  of  such  additional  lienor  or 
other  person  shall,  for  the  purposes  of  the  action,  be  deemed  denied  by  the  other 
•parties  therein.  The  action  shall  be  so  conducted  by  the  court  as  not  to  cause  sub- 
stantially any  delay  in  the  trial  thereof.  The  bringing  in  of  such  additional  lienor  or 
other  person  shall  be  without  prejudice  to  the  proceedings  had,  and  if  the  action  be  on 
the  calendar  of  the  court,  same  shall  retain  its  place  on  such  calendar  without  the 
necessity  of  serving  a  new  note  of  issue  and  new  notices  of  trial.  (Amended  by 
Chapter  697,  Laws  of  1934.) 

'3.  Owner. 

Judgment  cannot  be  given  for  a  lien  upon  real  property  without 
making  the  owner  of  the  property  a  party  to  the  action.  Spits  v. 
M.  Brooks  S  Son,  Inc.,  210  App.  Div.  438,  206  N.  Y.  Supp.  313. 

11.  Sureties. 

A  lienor  who  is  a  defendant,  in  order  to  hold  a  surety  on  a  bond 
given  to  discharge  a  lien,  must  serve  a  copy  of  his  answer  upon  the 

*  So  in  original. 
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owner.    Atlantic  Terra  Cotta  Company  v.  Rubenfield  Construction- 
Corporation,  126  Misc.  279,  213  N.  Y.  Supp.  21. 

I.  Complaint. 

The  complaint  in  an  action  against  the  owners  of  a  building  and 
the  contractor  engaged  in  the  construction  thereof,  to  foreclose  a 
mechanic's  lien  thereon,  which  alleges  that  material  was  sold  and 
delivered  "to  the  defendants,"  is  not  insufl&cient  on  the  ground, 
that  it  does  not  allege  the  amount  due  from  the  owners  to  the  con- 
tractor, for  under  the  complaint  the  owners  are  primarily  liable 
and  their  property  is  subject  to  the  lien  without  regard  to  the 
amount  due  the  contractor,  and,  therefore,  no  allegation  of  that 
amount  was  necessary.  Ranieri  v.  Brandenburg,  201  App.  Div.. 
749,  194  N.  Y.  Supp.  616. 

The  complaint  is  not  defective  merely  because  it  does  not  allege 
that  the  improvement  was  made  with  the  consent  of  or  at  the 
request  of  the  owner  or  that  defendant  was  the  owner  of  the  prop- 
erty at  the  time.  The  statutory  requirement  is  disjunctive — ^with 
the  consent  or  at  the  request.  The  complaint,  although  it  does  not 
allege  the  defendant 's  request,  is  sufficient  if  it  does  allege  that  the 
work  was  done  with  the  defendant's  knowledge  and  consent. 
Plattshurg  Gas  d  Electric  Co.  v.  Miller,  123  Misc.  651,  206  N.  Y.. 
Supp.  42,  reversed  on  other  grounds  211  App.  Div.  623,  207  N.  Y. 
Supp.  355. 

The  complaint  in  an  action  to  foreclose  a  mechanic's  lien  is  insuf- 
ficient which  alleges  that  the  lien  arose  out  of  the  cost  of  repairing^ 
a  dam  on  the  plaintiff's  property;  that  the  defendant's  prede- 
cessor in  title  acquired  his  land,  which  does  not  adjoin  the  plain- 
tiff's land,  by  a  deed  which  granted  the  right  to  use  a  portion  of  the- 
water  from  the  dam  under  an  agreement  to  bear  a  proportionate 
part  of  the  expense  of  repairing  the  dam,  and  that  the  repairs  were 
made  necessary  by  a  partial  destruction  of  the  dam  by  water  and 
ice.  The  complaint  is  insufficient  for  failing  to  allege  that  the 
defendant  was  bound  by  a  contract  to  pay  a  proportionate  cost  of" 
the  expense  of  repairing  the  dam.  Plattsburgh  Gas  S  Elec.  Co.  v. 
Miller,  211  App.  Div.  623,  207  N.  Y.  Supp.  335,  reversing  123  Misc.. 
651,  206  N.  Y.  Supp.  42. 

J.  Answer. 

By  permitting  the  work  to  proceed  after  the  time  for  completion. 
is  past,  the  owner  may  lose  his  right  to  cancel  the  contract  because- 
of  the  delay,  but  he  does  not  lose  his  right  to  a  counterclaim  against- 
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the  contractor  for  damages  arising  on  account  of  tlie  delay.  Gen- 
■eral  Supply  S  Construction  Co.  v.  Goelet,  207  App.  Div.  646,  202 
N.  Y.  Supp.  721,  modified  241  N.  Y.  28. 

The  infancy  of  the  owner  of  real  estate  is  a  good  defense  to  an 
action  to  foreclose  a  mechanic's  lien  thereon,  and  the  fact  that  the 
owner  concealed  his  infancy  does  not  affect  the  rule.  Wyatt  v. 
Lortscher,  217  App.  Div.  224,  216  N.  Y.  Supp.  571. 

If  the  lien  of  a  defendant  be  admitted  and  the  complaint  not  con- 
tested by  any  defendant,  then  it  is  unnecessary  for  the  defendant 
having  the  lien  to  set  it  forth  in  his  answer  and  he  will  not  be 
deemed  to  have  waived  it  even  though  he  fails  to  do  so,  but  may 
have  judgment.  This  is  the  provision  of  section  44  of  the  Lien 
Law ;  and  under  this  it  is  held  that  where  a  lien  is  admitted  in  the 
complaint,  if  any  defendant  seeks  to  contest  it,  he  must  serve  his 
answer  upon  the  defendant  owning  the  lien.  Atlantic  Terra  Cotta 
Company  v.  Rubenfield  Construction  Corporation,  126  Misc.  279, 
213  N.  Y.  Supp.  21. 

In  an  action  to  foreclose  a  mechanic's  lien  the  defendant  owner 
may  interpose  a  counterclaim  and  bring  in  additional  defendants 
under  section  271  of  the  Civil  Practice  Act,  where  he  alleges  that 
the  plaintiff  and  the  two  defendants  to  be  brought  in  on  the  coun- 
terclaim entered  into  a  conspiracy  to  induce  the  owner  to  make  the 
contract  by  fraudulent  representation.  Woods,  Inc.  v.  Althauser, 
212  App.  Div.  618,  209  N.  Y.  Supp.  416. 

The  owner  may  interpose  a  counterclaim  based  on  damages  sus- 
tained by  the  delay  of  the  contractor  in  completing  the  work.  If 
the  contract  stipulates  the  damages  at  a  certain  sum  per  day,  that 
sum  will  control  rather  than  the  actual  damages  sustained  by  the 
owner.  General  Supply  &  Const.  Co.  v.  Goelet,  241  N.  Y.  28, 
modifying  207  App.  Div.  646,  202  N.  Y.  Supp.  721. 

A  counterclaim  by  an  owner  for  damages  for  the  delay  of  a  con- 
tractor in  performing  the  contract  will  not  be  defeated,  even 
though  the  owner  was  in  part  to  blame  for  the  delay,  where  the 
contract  specifically  provides  that  the  contractor  shall  be  entitled 
to  an  extension  of  time  for  completing  the  work  equivalent  to  any 
delay  caused  by  the  owner,  but  that  no  such  allowance  would  be 
made  unless  claim  therefor  was  presented  in  writing  to  the  archi- 
test  within  twenty-four  hours  of  the  occurrence  of  the  delay  and 
no  such  claim  was  presented  by  the  contractor.  General  Supply 
&  Construction  Co.  v.  Goelet,  207  App.  Div.  646,  202  N.  Y.  Supp. 
721,  modified  241  N.  Y.  28. 

On  a  counterclaim  by  the  owner  against  the  contractor  arising 
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out  of  tlie  delay  of  the  contractor  in  completing  his  contract,  the 
measure  of  damages  is  the  rental  value  of  the  building  between  the 
time  when  the  building  should  have  been  completed  and  the  time 
when  the  owner  prevented  further  performance  by  the  contractor. 
General  Supply  <&  Construction  Co.  v.  Goelet,  207  App.  Div.  646, 
202  N.  Y.  Supp.  721,  modified  241  N.  Y.  28. 

An  answer  in  an  action  to  foreclose  a  mechanic's  lien  alleging 
combination  or  conspiracy  and  restraint  of  competition  in  bidding, 
Jield  sufficient.  Schnaier  Contracting  Corp.  v.  International  T. 
Co.,  205  App.  Div.  527,  199  N.  Y.  Supp.  502,  reversing  119  Misc. 
573, 197  N.  Y.  Supp.  646. 

L.  Trial  of  issues. 

Where,  in  an  action  to  foreclose  a  mechanic's  lien,  a  counterclaim 
is  interposed  and  affirmative  relief  asked  in  the  answer,  it  is  dis- 
cretionary with  the  court  whether  or  not  the  plaintiff  shall  be  per- 
mitted to  discontinue  an  action.  Willets  v.  Browning,  198  App. 
Div.  551,  190  N.  Y.  Supp.  606. 

A  motion  to  discontinue  an  action  to  foreclose  a  mechanic's  lien 
should  not  be  granted  after  the  case  is  on  the  Special  Term  cal- 
endar for  trial,  where  he  gives  no  reason  for  the  discontinuance 
and  when  the  defendant  has  interposed  a  counterclaim,  and  the 
effect  of  granting  the  motion  will  be  to  remit  the  defendants  to 
their  rights  under  section  59  of  the  Lien  Law,  thereby  causing 
further  delay.  Willetts  v.  Browning,  198  App.  Div.  551,  190  N.  Y. 
Supp.  606. 

N.  Allowance  of  interest. 

A  lienor  may  recover  interest  upon  his  claim  for  the  reasonable 
value  of  labor  and  materials  furnished  which  are  not  of  extraor- 
dinary character,  although  the  claim  is  reduced  by  a  counterclaim 
of  the  owner  based  on  the  delay  of  the  contractor,  the  amount  of 
which  counterclaim  is  not  unliquidated  but  is  stipulated.  General 
Supply  S  Const.  Co.  v.  Goelet,  241  N.  Y.  28,  modifying  207  App. 
Div.  646,  202  N.  Y.  Supp.  721. 

0.  Evidence. 

In  an  action  to  foreclose  a  mechanic's  lien  for  labor  performed 
and  materials  furnished  the  burden  is  upon  the  plaintiffs  to  show 
that  they  have  duly  performed  the  contract  on  their  part  or  that 
such  performance  has  been  excused,  and  as  a  part  of  that  burden 
they  are  bound  to  show  that  they  used  proper  materials  and  exe- 
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cuted  the  contract  in  a  workmanlike  manner ;  and  the  fact  that  the. 
defendants  set  up  a  counterclaim  based  on  a  failure  to  use  proper 
materials  in  a  workmanlike  manner  does  not  shift  the  burden  of 
proof.  Zambetti  v.  Steinmets,  205  App.  Div.  520, 199  N.  Y.  Supp.. 
783. 

In  an  action  to  foreclose  a  lien  for  work  and  labor  performed  on 
a.  cost-plus  contract,  the  burden  is  upon  the  lienor  of  showing  what 
the  cost  was  and  that  the  cost  was  reasonable.  The  fact  that  the 
architect  approved  requisitions,  which  were  not  accompanied  by 
itemized  statements  of  material  and  labor,  for  60  per  cent  of  the 
work  as  it  progressed,  is  not  conclusive  that  the  payments  made 
on  those  requisitions  constituted  60  per  cent  of  the  value  of  the 
work,  especially  where  it  is  shown  that  some  of  the  work  for  which 
requisitions  were  made  was  not  done,  and  that  the  owner  continu- 
ally protested  against  the  requisitions  presented.  Hyers  v, 
Victorian  Realty  Co.,  213  App.  Div.  658,  211  N.  Y.  Supp.  218. 

P.  Substantial  performance. 

Where  the  owner  furnished  the  builder  with  a  list  of  defects  and 
omissions  in  the  performance  of  a  contract  before  the  beginning  of 
an  action,  he  is  not  thereby  estopped  from  showing  upon  the  trial 
other  defects  or  omissions.  The  trial  court  should  take  all  the- 
evidence  and  determine  as  a  question  of  fact  whether  there  was  a 
waiver  of  the  defects  mentioned  or  whether  the  owner  was  estopped 
from  insisting  upon  the  defects.     Cawley  v.  Weiner,  236  N.  Y.  357. 

After  the  owner  has  shown  that  there  were  certain  defects  or 
omissions  in  the  work,  the  burden  is  placed  upon  the  builder  to 
prove  the  reason  for  these  defects  or  omissions  and  that  the  con- 
dition was  due  to  the  plans  and  specifications,  and  not  to  his 
defective  workmanship.  If  the  items  are  proper  items  for  which 
an  allowance  can  be  made,  the  builder  should  prove  what  the  rea- 
sonable cost  would  be  to  remedy  the  condition.  It  is  error  for  the 
court  to  allow  him  the  full  amount  of  the  contract  price  without 
any  deduction  for  these  apparent  defects  and  without  any  explana- 
tion in  the  findings  for  not  making  it.  Cawley  v.  Weiner,  236- 
N.  Y.  357. 

In  an  action  to  enforce  a  mechanic's  lien  against  a  building  which 
was  constructed  by  the  plaintiff  under  a  contract  with  the  defend- 
ant, the  complaint  should  be  dismissed  where  the  evidence  shows 
failure  of  substantial  performance  by  the  plaintiff,  and  there  is  no- 
proof  of  the  cost  of  making  the  proper  substitutions  nor  any  reason 
shown  for  failure  to  comply  with  the  original  requirements  of  the 
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contract.  Jac  Building  &  Construction  Co.  v.  Niccomini,  207  App. 
Div.  426,  202  N.  Y.  Supp.  132. 

If  the  contractor  has  not  substantially  performed  his  contract 
he  cannot  recover  upon  the  contract,  and  the  fact  that  the  owner 
moves  into  the  premises  does  not  constitute  a  waiver  of  defects. 
The  issuance  of  a  certificate  of  occupancy  by  the  bureau  of  build- 
ings is  not  a  determination  that  the  contractor  has  complied  with 
the  terms  of  his  contract.  Cohen  v.  Eggers,  219  App.  Div.  429, 
220  N.  Y.  Supp.  109. 

Although  a  contractor  cannot  be  allowed  to  recover  on  his  con- 
tract where  he  has  failed  to  make  a  substantial  performance,  he 
may  be  permitted  to  recover  for  extra  work  which  has  been  per- 
formed.    Cohen  v.  Eggers,  219  App.  Div.  429,  220  N.  Y.  Supp.  109. 

Evidence  examined  and  held  that  the  contractor  did  not  substan- 
tially perform  his  contract.  Cohen  v.  Eggers,  219  App.  Div.  429, 
220  N.  Y.  Supp.  109. 

"Where  an  owner  is  responsible  for  an  unreasonable  delay  and 
the  architect  has  performed  all  the  preliminary  work  and  been 
refused  by  the  defendant  arbitrarily  the  requisite  authority  to 
proceed,  he  is  entitled  to  judgment  foreclosing  his  lien  for  the  full 
sum  remaining  due.  Dedona  Contracting  Corp.  v.  Ill  West  End 
Corp.,  238  App.  Div.  708,  265  N.  Y.  Supp.  227. 

Q.  Costs. 

The  plaintiff,  who  has  brought  an  action  to  foreclose  his 
mechanic's  lien,  although  there  are  other  lienors  who  are  parties 
and  the  fund  is  small,  may  be  allowed  $75  costs  and  disburse- 
ments.   Glatt  V.  Meade,  123  Misc.  630,  206  N.  Y.  Supp.  64. 

While  it  is  true  that  section  53  of  the  Lien  Law  provides  that 
costs  which  rest  in  the  discretion  of  the  court  and  may  be 
awarded  the  prevailing  party  this  does  not  apply  to  cases  in  which 
the  law  withholds  costs  and  costs  will  not  be  awarded  in  a  lien 
foreclosure  brought  in  King's  County  Supreme  Court  where  it 
could  have  been  brought  in  the  City  Court  of  the  city  of  New 
York  to  Civil  Practice  Act,  1474.  Kravits  v.  Levy,  228  App.  Div. 
820,  240  N.  Y.  Supp.  549. 

R.  Judgment. 

A  plaintiff  may  bring  an  action  to  foreclose  a  mechanic's  lien 
and  at  the  same  time  may  sue  upon  a  note  given  him  for  work 
done  which  in  part  is  the  basis  of  the  lien,  and  the  entry  of  judg- 
ment for  the  plaintiff  in  the  foreclosure  action  is  not  a  bar  to 
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the  action  on  the  note.  Cavallusso  v.  Diamond,  119  Misc.  645,  197 
N.  Y.  Supp.  855,  affirmed  205  App.  Div.  833,  197  N.  Y.  Supp.  903. 
In  the  absence  of  special  circumstances  defective  liens  cannot 
be  enforced  as  equitable  liens.  General  Electric  Co.  v.  Mori,  201 
N.  Y.  Supp.  561. 

S.  When  personal  judgment  granted. 

A  personal  judgment  cannot  be  had  against  the  owner  where 
he  did  not  consent  to  the  improvement.  Auerhach  v.  Alland,  196 
N.  Y.  Supp.  145. 

The  consent  of  the  landlord  and  the  benefit  to  him  of  the  im- 
provement does  not  create  an  agency  or  import  a  contractual 
liability  as  between  the  landlord  and  those  who  furnish  materials 
on  the  tenant's  credit.  The  futile  attempt  to  file  a  notice  of  lien 
in  itself  creates  no  contractual  liability  which  does  not  otherwise 
exist.  Sections  54  and  64  of  the  Lien  Law  do  not  authorize  a 
personal  judgment  against  the  owner  of  the  property  for  improve- 
ments made  by  the  tenant,  where  the  lienor  has  failed  to  establish 
contractual  liability  of  the  owner.  Brigham  v.  Duany,  241  N.  Y. 
435,  modifying  211  App.  Div.  869,  207  N.  Y.  Supp.  161. 

The  owner  is  not  liable  for  a  personal  judgment  where  the  notice 
of  lien  is  void  because  it  was  drawn  on  the  theory  of  full  per- 
formance of  the  lienor's  contract,  when  it  appears  upon  the  trial 
that  the  lienor  abandoned  the  contract  before  it  was  fully  per- 
formed.   Copasso  V.  Apfel,  214  App.  Div.  638,  212  N.  Y.  Supp.  587. 

A  laborer  is  not  entitled  to  a  personal  judgment  against  the 
defendant  owner,  where  he  operated  entirely  under  a  general  con- 
tractor and  failed  to  establish  anything  in  the  nature  of  a  personal 
claim  against  the  owner.  Glatt  v.  Meade,  123  Misc.  630,  206  N.  Y. 
Supp.  64. 

Where  the  only  reason  that  a  contractor's  lien  is  not  enforced 
is  because  he  has  waived  his  right  thereto,  he  is  entitled  to  a 
personal  judgment  against  the  owner  under  section  54  of  the  Lien 
Law.    Cummings  v.  Broadway-94iJi  St.  Realty  Co.,  233  N.  Y.  407. 

In  case  of  a  defective  lien,  the  lienor  is  entitled  to  a  personal 
judgment  against  the  owners,  if  such  owners  consented  to  the 
improvements  on  the  premises  and  such  improvements  were  made 
with  their  knowledge  and  consent  and  they  derived  pecuniary 
benefit  and  increased  rental  from  said  improvenients.  Brigham 
V.  Duany,  211  App.  Div.  869,  207  N.  Y.  Supp.  161,  modified  241 
N.  Y.  435. 
The  filing  of  a  notice  of  lien  cannot  possibly  constitute  an  election 
37 
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by  the  contractor  to  abandon  other  rights  which  he  might  have 
to  recover  a  money  judgment  nor  does  it  necessarily  follow  that 
the  mere  filing  of  the  notice  of  lien  would  itself  result  in  the 
conversion  of  personal  property  into  real  property  and  in  the 
transfer  of  title  from  the  owner  of  the  personalty  to  the  owner 
of  the  real  property.  Rapid  Fireproof  Door  Co.  v.  Largo  Corp., 
243  N.  Y.  482. 

ARTICLE  XI. 

LIEN  FOR  PUBLIC  IMPROVEMENT. 

A.  Bight  to  lien. 

Where  a  materialman  after  filing  a  lien  takes  back  some  of  the 
materials,  the  materials  thus  taken  back  must  be  deducted  from 
the  amount  of  the  lien  in  the  sum  at  which  they  were  originally 
sold  to  the  contractor.  The  materialman  cannot  enforce  a  lien 
for  the  difference  between  the  amount  credited  upon  the  receipt 
of  the  materials  and  the  price  at  which  the  material  was  sold  by 
him  in  the  first  instance.  A  vendor  cannot  take  back  his  materials 
and  at  the  same  time  claim  that  they  have  been  furnished  for  the 
construction  of  an  improvement.  Giant  Portland  Cement  Co.  v. 
State,  232  N.  Y.  395. 

A  materialman,  who  in  good  faith  furnishes  materials  to  a 
contractor,  will  not  be  deprived  of  his  right  to  a  lien  because  the 
contractor  without  his  knowledge  or  consent  diverts  the  material 
to  some  other  purpose.  Giant  Portland  Cement  Co.  v.  State,  232 
N.  Y.  395. 

A  claim  of  a  lien  for  sums  used  as  the  purchase  price  of 
coal  used  in  a  boiler  on  a  public  road  project  upon  the  theory 
that,  as  the  ashes  entered  into  and  became  part  of  the  roadbed 
the  claim  was  lienable,  is  rejected  under  the  doctrine  of  Schults 
V.  Quereau  Co.  (210  N.  Y.  257).  Peets  Motors  v.  State  of  New 
York,  147  Misc.  218,  263  N.  Y.  Supp.  762. 

A  claim  for  lumber  and  other  material  alleged  to  be  lienable 
is  so  only  to  the  extent  that  the  same  actually  was  used  in  the 
actual  construction.  Peets  Motors  v.  State  of  New  York,  147  Misc 
218,  263  N.  Y.  Supp.  762. 

Sections  2  and  5  of  the  Lien  Law  apply  to  the  filing  of  liens 
for  labor  and  materials  rendered  for  the  construction  of  public 
improvements  upon  public  moneys  applicable  to  the  construction 
of  such  improvements,  but  in  order  that  one  furnishing  labor  and 
materials  upon  pubUc  work  shall  have  a  valid  lien  therefor,  the 
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labor  and  materials  must  have  been  furnished  pursuant  to  a  con- 
tract with  the  state  or  a  municipal  corporation  and  where  the 
contract  was  not  made  with  the  state  or  such  municipal  corporation 
but  with  a  railroad  company,  it  is  clear  that  a  valid  lien  for  the 
material  furnished  to  the  contractor  may  not  be  had  against  the 
moneys  held  by  the  state.  Adirondack  Core  and  Plug  Co.  v. 
N.  Y.  C.  R.  R.  Co.,  238  App.  Div.  346,  264  N.  Y.  Supp.  484. 

B.  Notice  of  lien. 

The  common  council  of  the  city  of  Rensselaer  having  charge 
of  the  construction  of  a  school  building  is  a  "department  or  bu- 
reau" within  the  meaning  of  section  12  of  the  Lien  Law.  Albany 
Builders'  Supply  Co.  v.  Eastern  Bridge  S  8.  Co.,  202  App.  Div. 
61,  195  N.  Y.  Supp.  416,  modified  235  N.  Y.  432. 

The  filing  of  a  copy  rather  than  the  original  of  a  lien  cannot 
be  construed  even  under  the  beneficent  instructions  of  section  23 
of  the  Lien  Law  as  a  substantial  compliance  with  the  requirements 
of  section  9  of  the  Lien  Law  and  no  effective  lien  results  therefrom. 
Terrell  v.  Meisenhelder,  143  Misc.  908,  257  N.  Y.  Supp.  718. 

A  motion  to  discharge  a  lien  under  section  21,  subdivision  7, 
of  the  Lien  Law  on  the  ground  that  the  notices  of  lien  were 
defective  as  not  being  verified  according  to  the  requirements  of 
section  12  of  the  Lien  Law,  will  be  granted  for  the  reason  that 
sections  12  and  9  set  forth  certain  requirements  without  a  sub- 
stantial compliance  with  which  no  lien  results,  and  these  sections 
require  the  notice  to  be  verified  in  a  particular  manner;  as  veri- 
fication under  the  statute  includes  both  the  actual  swearing  to  the 
truth  of  the  statements  by  the  subscriber  and  the  certification 
thereto  by  the  notary  and  as  the  requisites  pertaining  to  verifica- 
tion are  wholly  statutory,  there  is  no  power  to  amend  the  notice 
in  the  absence  of  the  statutory  provision.  Matter  of  Passero  S 
Sons,  237  App.  Div.  638,  261  N.  Y.  Supp.  661. 

The  notice  of  lien  was  ineffectual  under  the  statute  to  establish 
a  lien  as  to  the  agreed  cost  of  materials  already  furnished  and  of 
the  materials  manufactured  and  ready  for  delivery,  because  in 
neither  case  was  the  date  when  the  item  became  due  stated.  This 
is  an  essential  to  validity  under  the  Lien  Law.  (Lien  Law,  §  12, 
added  by  Laws  of  1911,  by  Chap.  873 ;  as  amd.  by  Laws  of  1916, 
Chap.  507 ;  Bradley  d  Son  v.  Huber  Co.,  146  App.  Div.  630,  affirmed 
210  N.  Y.  627;  Post  S  McCord  v.  City  of  New  TorJc,  86  Misc.  300, 
affirmed  166  App.  Div.  919.)  Dwelle-Kaiser  Co.  v.  Moon,  235 
App.  Div.  107,  256  N.  Y.  Supp.  209,  affirmed  260  N.  Y.  648. 
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Where  a  lien  filed  by  a  foreign  corporation  was  attacked  upon 
the  ground  that  it  failed  because  of  the  fact  that  the  notice  of 
lien  did  not  state  a  place  of  business  here  and,  in  fact,  the  lienor 
was  not  doing  business  in  this  state,  it  was  held  that,  since  the 
notice  of  lien  stated  the  lienor  to  be  a  foreign  corporation,  incor- 
porated under  the  laws  of  the  state  of  Delaware  with  the  business 
address  and  principal  place  of  business  at  Trenton,  New  Jersey, 
the  notice  was  sufficient  in  form  as  a  substantial  compliance  under 
section  23  of  the  Lien  Law  and  the  court  felt  not  prepared  to 
require  that  the  words  "the  state"  in  the  statute  should  or  should 
not  be  read  as  "this  state."  Johnson  v.  Breen  Co.,  143  Misc.  908, 
257  N.  Y.  Supp.  718. 

"Where  a  notice  of  mechanic's  lien  for  materials  furnished  to  a 
contractor  for  a  public  improvement  was  filed  with  the  city  treas- 
urer of  Rensselaer  and  also  with  the  city  clerk,  such  lien  is  valid, 
although  not  filed  with  the  president  of  the  common  council  per- 
sonally. The  city  clerk  is  the  representative  of  the  common  council 
and  the  custodian  of  its  records  and  hence  the  proper  officer  with 
which  to  file  such  notice.  The  requirement  of  the  Lien  Law  that 
the  notice  be  filed  with  the  head  of  the  department  does  not  mean 
that  the  head  of  the  department  must  acquire  possession  of  the 
notice  by  manual  tradition.  Albany  B.  8.  Co.  v.  Eastern  B.  S  8. 
Co.,  235  N.  Y.  432,  modifying  202  App.  Div.  61. 

In  a  public  improvement  such  as  the  construction  of  a  public 
school  for  a  municipality  and  a  board  of  education  acting  for 
such,  a  lien  for  labor  and  materials  is  properly  filed  with  the 
secretary  of  the  board  of  education  and  the  comptroller  of  the 
city  and  may  be  so  filed  before  construction  is  completed  and 
accepted  and  within  thirty  days  thereafter  and  shall  not  continue 
for  a  longer  period  than  three  months  from  the  time  of  filing 
unless  action  be  commenced  to  foreclose  or  an  order  be  made  by 
a  court  of  record  continuing  such  lien.  Brochhurst  Co.,  Inc.  v. 
City  of  Tonkers,  150  Misc.  632,  268  N.  Y.  Supp.  637. 

In  reading  the  foregoing  case  please  refer  to  the  distinction  made 
in  the  holding  in  White  v.  McLean  S  8ons,  Inc.,  235  App.  Div. 
342,  as  abstracted  in  this  supplement  under  the  heading  "Dis- 
charge of  lien. ' ' 


■^s^ 


BB.  Lien  Law,  §  12-a. 

In  a  proper  case,  the  court  may,  upon  five  days'  notice  to  existing  lienors,  mort- 
gagees and  owner,  make  an  order  amending  a  notice  of  Hen  upon  a  pubUe  or  private 
improvement,  nunc  pro  tunc.    However,  no  amendment  shall  be  granted  to  the  prejudice 
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of  an   existing  lienor,   mortgagee   or  purchaser  in   good  faith,   as   the   case   may  be. 
(Added  by  Chapter  627,  Laws  of  1932.) 

While  section  12-a  of  the  Lien  Law  (as  added  by  Chap.  627, 
Laws  of  1932)  provides  that,  in  the  proper  case,  upon  five  days' 
notice  to  existing  lienors,  mortgagees  and  owners,  an  amendment 
of  a  notice  of  lien  upon  a  public  or  private  improvement  may  be 
granted  nunc  pro  tunc,  that  provision  is  limited  by  section  11  of 
the  amending  act  to  liens  accruing  through  work  done  subsequent 
to  the  effective  date  of  the  statute,  July  1,  1932,  and,  therefore, 
the  remedy  provided  by  section  12-a  is  not  available  in  situations 
involving  contracts  made  prior  to  that  date,  and,  where  a  lienor 
applies  for  relief  under  section  12-a  upon  a  lien  not  entitled  to 
the  benefits  of  section  12-a,  the  lien  may,  upon  application  of  the 
contractor,  be  discharged  pursuant  to  subd.  7  of  section  21.  Matter 
of  TeicTier,  Inc.  v.  Gold,  239  App.  Div.  285,  267  N.  Y.  Supp.  164. 

C.  Assignment  of  contracts  and  orders  for  public  improvements. 

1.  Lien  Law,  §  16.    Assignment  of  contracts  and  orders  for  public  im- 
provements to  be  filed. 

No  assignment  of  a  contract  for  the  performance  of  labor  or  the  furnishing  of 
materials  for  a  public  improvement,  or  of  the  money,  or  any  part  thereof,  due,  or  to 
become  due,  therefor,  nor  an  order  drawn  by  the  contractor  or  subcontractor  upon  the 
municipal  corporation,  or  the  head  of  the  department  or  bureau  having  charge  of 
the  construction  of  such  public  improvement,  or  the  financial  of&cer  of  the  municipal 
corporation,  or  other  of6.cer  or  person  charged  with  the  custody  and  disbursement  of 
the  corporate  funds  applicable  to  the  contract  for  such  public  improvement,  shall  be 
valid  unless  such  assignment  or  order,  or  a  copy  thereof,  be  filed  within  twenty  days 
after  the  date  of  such  assignment  of  contract,  or  such  assignment  of  money,  or  such 
order,  with  the  head  of  the  department  or  bureau  having  charge  of  such  construction, 
and  with  the  financial  officer  of  the  municipal  corporation  or  other  officer  or  person 
charged  with  the  custody  and  disbursement  of  the  corporate  funds  applicable  to  the 
contract  for  such  public  improvement,  and  such  assignment  or  order  shall  have  effect 
and  be  enforceable  from  the  time  of  such  filing,  and  no  such  assignment  or  order 
shaU  have  any  validity  until  the  same  shall  have  been  so  filed,  and  every  such  assign- 
ment or  order,  not  recorded,  shall  be  absolutely  void  as  against  a  subsequent  assignee 
in  good  faith  and  for  valuable  consideration,  whose  assignment  or  order  is  first  duly 
recorded.  The  financial  officer  of  the  municipal  corporation,  or  other  officer  or  person 
with  whom  the  assignment  order,  or  copy  thereof,  is  filed,  shall  enter  the  facts  relating 
to  the  same  in  the  lien  book  or  other  book  provided  for  such  purpose.  (Amended  by 
Chapter  859,  Laws  of  1930.) 

2.  Application  of  section. 

The  common  council  of  the  city  of  Rensselaer  having  charge 
of  the  construction  of  a  school  building  is  a  "department  or  bu- 
reau" within  the  meaning  of  section  16  of  the  Lien  Law  with 
reference  to  the  assignment  of  contracts.    Albany  Builders'  Supply 
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Co.  V.  Eastern  Bridge  S  S.  Co.,  202  App.  Div.  61,  195  N.  Y.  Supp. 
416,  modified  235  N.  Y.  432. 

An  assignment  of  a  contract  for  the  construction  of  a  public 
improvement  or  of  the  money  due  or  to  become  due  thereunder  is 
invalid  unless  the  assignment  or  a  copy  is  filed  within  ten  days 
"with  the  head  of  the  department  or  bureau  having  charge  of 
such  construction"  and  with  "the  financial  officer"  of  the  city 
or  other  municipal  corporation.  Under  the  charter  of  the  city  of 
Eensselaer  "the  financial  officer"  of  the  city  is  the  treasurer; 
the  department  or  bureau  having  charge  of  the  construction  or 
repairing  of  public  school  buildings  is  the  common  council  and 
the  head  of  such  department  is  the  president  of  the  council.  In 
this  respect  the  common  council  is  an  administrative  agency. 
Where  a  contractor  borrowed  a  sum  of  money  from  a  bank  for  the 
purpose  of  erecting  a  schoolhouse  in  the  city  of  Rensselaer  and 
delivered  to  the  bank  assignments  of  the  money  due  or  to  grow 
due  under  his  contract  with  the  city  and  the  bank  filed  such  assign- 
ment with  "the  financial  officer"  of  the  city,  i.e.,  the  city  treasurer, 
but  failed  to  file  it  with  the  president  of  the  common  council, 
the  head  of  the  department  having  charge  of  the  construction 
or  with  the  city  clerk,  it  must  be  held  that  such  assignment  is 
subordinate  to  later  valid  liens.  Albany  B.  8.  Co.  v.  Eastern  B. 
&  8.  Co.,  235  N.  Y.  432,  modifying  202  App.  Div.  61. 

Section  16  of  the  Lien  Law  provides  that  no  assignment  of 
moneys  under  a  public  improvement  contract  shall  be  valid  "unless 
such  assignment  *  *  *  or  a  copy  thereof,  be  filed  within  ten 
days  after  the  date  of  such  assignment, ' '  and  where  an  instrument 
purporting  to  be  an  assignment  bore  on  its  face  the  date  of  August 
7,  1926,  on  which  date  the  same  was  executed  by  a  corporation  by 
its  president  who  signed  his  name  as  such  president,  but  was  not 
filed  within  ten  days  thereafter  but  rather  was,  on  September  14, 
1926,  without  change  of  date  recited  therein,  acknowledged  by  the 
president  before  a  notary  public  to  be  the  corporate  act  of  the 
corporation,  and  within  ten  days  thereafter  filed,  it  was  held  that 
the  instrument  was  void  as  an  assignment  as  not  being  in  accord- 
ance with  the  statute  requiring  filing  mthin  ten  days  after  the 
date  given  in  the  written  assignment  itself.  Glens  Falls  Portland 
Cement  Co.  v.  VanWirt  Construction  Co.,  225  App.  Div.  159,  232 
N.  Y.  Supp.  410. 

An  assignment  filed  within  ten  days  after  the  date  when  it  was 
executed  is  valid  under  the  provisions  of  section  16  of  the  Lien 
Law  and  the  statute  does  not  refer  to  the  date  which  is  inserted 
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in  the  instrument  of  assignment  but  rather  to  the  actual  date  when 
the  assignment  is  made.  Carroll  Sand  Co.  v.  Jones,  Inc.,  256 
N.  Y.  99. 

There  is  nothing  in  section  16  of  the  Lien  Law  or  in  the  corre- 
sponding section  relating  to  improvements  of  private  property 
(Lien  Law,  §  15)  which  in  any  way  affects  the  right  of  the 
assignees  to  demand  payment  in  full  of  amounts  assigned  in  the 
order  of  the  dates  of  the  filing  of  the  assignments.  Lee  v.  Bailey 
Corporation,  240  App.  Div.  65,  269  N.  Y.  Supp.  1, 

Section  16  of  the  Lien  Law,  providing  that  no  assignment  of 
a  contractor's  claim  against  the  state  shall  be  valid  unless  it  is 
filed  with  the  ''head  of  the  department  or  bureau  having  charge 
of  such  construction,  and  with  the  *  *  *  office  or  person 
charged  with  the  custody  and  disbursement  of  the  corporate  funds 
applicable  to  the  contract, ' '  is  not  complied  with  by  a  filing  in  the 
office  of  the  state  comptroller  alone  and  omitting  to  file  with  the 
department  of  mental  hygiene  where  that  department  was  charged 
with  the  responsibility  for  the  contract  involved.  Dwelle-Kaiser 
Co.  V.  Frid,  233  App.  Div.  427,  253  N.  Y.  Supp.  360,  affirmed  259 
N.  Y.  546. 

An  assignment  of  lien  in  compliance  with  section  16  of  the 
Lien  Law  carries  with  the  priority  to  the  assignee  over  all  lienors 
under  a  contract  for  a  public  improvement  whose  liens  are  sub- 
sequently filed  (Lien  Law,  §  25,  subd.  1)  and  a  surety,  stepping 
in  to  complete  is  not  subrogated  to  the  rights  of  the  contractor 
over  the  assignee  for  moneys  due  and  payable  from  the  state 
prior  to  the  default  except  to  the  extent  of  the  percentage  thereof 
which  was,  pursuant  to  the  contract,  retained  to  insure  completion. 
Scarsdale  National  Bank  S  Trust  Co.  v.  U.  8.  Fidelity  S  Guaranty 
Co.,  239  App.  Div.  100,  266  N.  Y.  Supp.  753. 

D.  Duration  of  lien. 

1.  Lien  Law,  §  18.    Duration  of  lien  under  contract  for  a  public  improve- 
ment. 

If  the  lien  is  for  labor  done  or  materials  furnished  for  a  public  improvement,  it 
shall  not  continue  for  a  longer  period  tljan  six  months  from  the  time  of  filing  the 
notice  of  such  lien,  unless  an  action  is  commenced  to  foreclose  such  lien  within  that 
time,  and  a  notice  of  the  pendency  of  such  action  is  filed  with  the  comptroller  of  the 
state  or  the  financial  officer  of  the  municipal  corporation  with  whom  the  notice  of 
such  lien  was  filed,  or  unless  an  order  be  made  by  a  court  of  record,  continuing  such 
lien,  and  a  new  docket  be  made  stating  such  fact.  And  the  supreme  court  of  this 
state,  or  any  justice  thereof,  or  the  county  court  of  the  county  in  which  such  lien  was 
filed,  or  the  county  judge  of  such  county,  are  hereby  authorized  to  make  an  order  con- 
tinuing any  such  liens  for  a  period  not  exceeding  one  year,  upon  the  application  of  a 
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lienor  upon  such  affidavits  or  evidence  as  in  the  opinion  of  such  court  or  judge  shall 
be  deemed  sufficient.  Nothing  in  this  section  contained,  however,  shall  prevent  any- 
such  court  or  judge  from  making  a  new  order  continuing  such  lien  in  each  succeeding 
year,  if  in.  the  discretion  of  such  court  or  judge  the  same  shall  he  deemed  just  and 
equitable.  If  a  lienor  be  made  a  party  defendant  in  an  action  to  enforce  another  lien, 
and  the  plaintiff  or  such  defendant  has  filed  a  notice  of  the  pendency  of  the  action 
within  the  time  prescribed  in  this  section,  the  Uen  of  such  defendant  is  thereby  con- 
tinued. The  provisions  of  this  section  in  regard  to  continuing  liens  shall  apply  to 
liens  discharged  by  deposit  or  by  order  on  the  filing  of  an  undertaking,  but  in  such 
cases  no  re-docketing  shall  be  necessary,  but  on  the  original  docket  an  entry  shall  be 
made  of  the  continuance  by  such  order.  This  section  is  hereby  declared  to  be  a 
remedial  statute  and  is  to  be  construed  liberally  to  secure  the  beneficial  interests  and 
purposes  thereof.     (Amended  by  Chapter  491,  Laws  of  1935.) 

A  lien  for  labor  does  not  have  priority  over  other  liens  under 
section  25  of  the  Lien  Law  where  no  action  is  commenced  by  any 
of  such  lienors  within  three  months  from  the  time  of  the  filing 
of  the  notice  of  lien  as  required  by  section  18,  and  though  their 
liens  were  continued  to  a  date  subsequent  to  the  commencement 
of  an  action  by  a  materialman,  no  lis  pendens  was  ever  filed  upon 
any  of  such  labor  claims.  Giant  Portland  Cement  Co.  v.  State 
of  New  York,  232  N.  Y.  395. 

While  the  commencement  of  an  action  by  a  materialman  to 
foreclose  his  lien,  where  no  labor  claimants  were  joined  as  defend- 
ants, obviates  the  necessity  of  the  commencement  of  an  action 
on  the  labor  liens,  it  does  not  relieve  such  claimants  from  appear- 
ing and  setting  up  their  respective  claims  and  liens  and  from 
filing  a  notice  of  pendency  thereof.  Giant  Portland  Cement  Co.  v. 
State  of  New  York,  232  N.  Y.  395. 

The  commencement  of  an  action  to  foreclose  the  lien  within  the 
specified  time  was  not  alone  sufficient  to  continue  it  in  effect  be- 
yond the  time  limited  by  statute ;  the  notice  of  pendency  must  also 
have  been  filed.  This  latter  requirement  is  not  such  a  technical 
direction  that  a  violation  thereof  may  be  overruled  or  disregarded. 
White  V.  McLean  S  Sons,  Inc.,  235  App.  Div.  342,  257  N.  Y.  Supp. 
65. 

E.  Discharge  of  lien. 
1.  Lien  Law,  §  21.    Discharge  of  lien  for  public  improvement. 

A  lien  against  the  amount  due  or  to  become  due  a  contractor  from  the  state  or 
a  municipal  corporation  for  the  construction  of  a  public  improvement  may  be  dis- 
charged as  follows: 

1.  By  filing  a  certiScate  of  the  lienor  or  his  successor  in  interest,  duly  acknowledged 
and  approved,  stating  that  the  lien  is  discharged. 

2.  By  lapse  of  time  as  follows: 

(a)  When  three  months  have  elapsed  since  the  filing  of  the  notice  of  lien  unless 
before  the  expiration  thereof,  either  an  order  continuing  said  lien  has  been  filed  in 
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the  office  where  the  notices  are  filed,  or  a  notice  of  the  pendency  of   an  action  to 
enforce  said  lien  has  been  filed  as  provided  in  section  eighteen  of  this  article. 

(b)  When  the  period  of  time  for  which  the  lien  has  been  continued  by  order  has 
expired,  unless,  before  the  expiration  thereof,  either  an  order  continuing  said  lien 
for  a  further  period  of  time  has  been  filed  in  the  oflces  where  the  notices  are  filed,  or 
a  notice  of  the  pendency  of  an  action  to  enforce  said  lien  has  been  filed  as  provided 
in  section  eighteen  of  this  article. 

3.  By  satisfaction  of  a  judgment  rendered  in  an  action  to  enforce  the  lien. 

4.  By  the  contractor  depositing  with  the  comptroller  of  the  state  or  the  financial 
officer  of  the  municipal  corporation,  or  the  officer  or  person  with  whom  the  notice 
of  lien  is  filed,  such  a  sum  of  money  as  is  directed  by  a  justice  of  the  supreme  court, 
which  shall  not  be  less  than  the  amount  claimed  by  the  lienor,  with  interest  thereon 
for  the  term  of  one  year  from  the  time  of  making  such  deposit,  and  such  additional 
amount  as  the  justice  deems  sufficient  to  cover  all  costs  and  expenses.  The  amonnt 
so  deposited  shall  remain  with  the  comptroller  or  such  financial  officer  or  other  officer  or 
person  until  the  lien  is  discharged  as  prescribed  in  subdivisions  one,  two,  three,  five, 
six,  seven  or  eight  of  this  section. 

5.  Either  before  or  after  the  beginning  of  an  action  by  a  contractor  or  sub- 
contractor executing  an  undertaking  with  two  or  more  sufficient  sureties,  who  shall 
be  freeholders,  to  the  state  or  the  municipal  corporation  with  which  the  notice  of 
lien  is  filed,  in  such  sums  as  the  court  or  a  judge  or  justice  thereof  may  direct, 
not  less  than  the  amount  claimed  in  the  notice  of  lien,  conditioned  for  the  payment 
of  any  judgment  which  may  be  recovered  in  an  action  to  enforce  the  lien.  The 
sureties  must  together  justify  in  at  least  double  the  sum  named  in  the  undertaking. 
A  copy  of  the  undertaking  with  notice  that  the  sureties  will  justify  before  the 
court  or  a  judge  or  justice  thereof  at  the  time  and  place  therein  mentioned  must  be 
served  upon  the  lienor,  not  less  than  five  days  before  such  time.  If  the  lienor  can 
not  be  found,  such  service  may  be  made  as  prescribed  in  subdivision  four  of  section 
nineteen  of  this  article.  Upon  the  approval  of  the  undertaking  by  the  court,  judge 
or  justice,  an  order  shall  be  made  discharging  such  lien.  The  execution  of  such 
undertaking  by  any  fidelity  or  surety  company  authorized  by  the  laws  of  this  state 
to  transact  business  shall  be  equivalent  to  the  execution  of  such  an  undertaking  by 
two  sureties,  and  where  a  certificate  of  solvency  has  been  issued  by  the  superintendent 
of  insurance  under  the  provisions  of  section  one  hundred  and  eighty-one  of  the  insur- 
ance law  and  has  not  been  revoked,  no  justification  or  notice  thereof  shall  be  necessary, 
and  in  such  case  a  copy  of  the  undertaking  and  notice  of  the  application  for  an  order 
to  discharge  the  lien  must  be  served  upon  the  lienor,  or  his  attorney,  not  less  than  two 
days  before  such  application  for  such  order  is  made.  Any  such  company  may  execute 
such  undertaking  as  surety  by  the  hand  of  its  officers  or  attorney  duly  authorized 
thereto  by  resolution  under  the  seal  of  such  company,  shall  be  filed  with  each  under- 
taking. Except  as  otherwise  provided  herein  the  provisions  of  article  five  of  title  six 
of  chapter  eight  of  the  code  of  civil  procedure  are  applicable  to  an  undertaking  given 
for  the  discharge  of  a  lien  on  account  of  public  improvements.  If  the  lienor  can  not 
be  found  or  does  not  appear  by  attorney  then  such  service  may  be  made  as  prescribed 
in  subdivision  four  of  section  nineteen  of  this  chapter  for  the  service  of  an  under- 
taking with  notice  of  justification  of  sureties. 

6.  Where  a  contractor  has  to  his  credit  with  the  state  or  with  a  municipal  corpo- 
ration, a  sum  of  money  by  reason  of  an  estimate  due  and  payable  to  him,  and  where 
payment  of  such  estimate  is  withheld  because  a  notice  of  lien  has  been  filed  against 
his  interest  in  said  money,  and  where  said  money  is  in  excess  of  the  amount  claimed 
in  the  notice  of  lien,  the  contractor  may  apply  without  notice  to  the  supreme  court  of 
this  state  or  to  any  justice  thereof  or  to  the  county  judge  of  any  county  for  an  order 
directing  the  comptroller  of  the  state  or  the  financial  officer  or  person  with  whom  the 
lien  is  filed,  to  retain  from  such  estimate  a  sum  of  money,  which  shall  not  be  less  than 
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the  amount  claimed  by  the  lienor,  with  interest  thereon  for  one  year  and  such  addi- 
tional amount  as  the  justice  deems  sufficient  to  cover  all  costs  and  expenses  and  to 
immediately  pay  over  the  balance  of  such  estimate  to  the  contractor.  The  amount  so 
retained  shall  be  held  by  the  comptroller  or  such  financial  officer  or  other  officer  or 
person  until  the  lien  is  discharged  as  otherwise  provided  in  this  section.  The  appli- 
cation for  the  order  may  be  made  upon  a  verified  petition  or  upon  other  written 
proofs  showing  a  proper  case  therefor. 

7.  Where  it  appears  from  the  face  of  the  notice  of  lien  that  the  claimant  has  no 
valid  lien  by  reason  of  the  character  of  the  labor  or  materials  furnished  and  for 
which  a,  lien  is  claimed,  or  where  the  notice  of  lien  is  invalid  by  reason  of  failure  to 
comply  with  the  provisions  of  section  twelve  of  this  article,  or  where  it  appears  from 
the  public  records  that  such  notice  has  not  been  filed  in  accordance  with  the  provisions 
of  section  twelve  of  this  article,  the  contractor  or  any  other  party  in  interest,  may 
apply  to  the  supreme  court  of  this  state,  or  to  any  justice  thereof,  or  to  the  county 
judge  of  the  county  in  which  the  notice  of  lien  is  filed,  for  an  order  summarily  dis- 
charging of  record  the  alleged  lien.  A  copy  of  the  papers  upon  which  application 
will  be  made  together  with  a  notice  setting  forth  the  court  or  the  justice  thereof  or 
the  judge  to  whom  the  application  will  be  made  at  a  time  and  place  therein  mentioned 
must  be  served  upon  the  lienor  not  less  than  five  days  before  such  time.  If  the  lienor 
can  not  be  found,  such  service  may  be  made  as  the  court,  justice  or  judge  may  direct. 
The  application  must  be  made  upon  a  verified  petition  accompanied  by  other  written 
proof  showing  a  proper  case  therefor,  and  upon  the  approval  of  the  application  by 
the  court,  justice  or  judge,  an  order  shall  be  made  discharging  the  alleged  lien 
of  record. 

8.  By  order  of  the  court  vacating  or  canceling  such  lien  of  record,  for  neglect  of 
the  lienor  to  prosecute  the  same,  granted  pursuant  to  section  twenty-one-a  of  this 
article.     (Amended  by  Chapter  859,  Laws  of  1930.) 

1-a.  Lien  Law,  §  21-a.    Vacating  lien  for  a  public  improvement,  by  order 
of  court. 

A  lien  against  the  amount  due  or  to  become  due  a  contractor  from  the  state  or  a 
municipal  corporation,  for  the  construction  of  a  public  improvement,  may  be  vacated 
and  canceled  by  an  order  of  the  supreme  court.  Before  such  order  shall  be  granted, 
a  notice  shall  be  served  upon  the  lienor  personally  or,  in  such  manner  as  the  court 
may  direct.  Such  notice  shall  require  the  lienor  to  commence  an  action  to  enforce  the 
Uen  within  a  time  specified  in  the  notice,  not  less  than  thirty  days  from  the  time  of 
service,  or  show  cause  at  a  special  term  of  the  supreme  court  in  the  judicial  district 
embracing  the  county  wherein  the  notice  of  Hen  is  filed,  at  a  time  and  place  specified 
therein,  why  the  notice  of  lien  should  not  be  vacated  and  canceled  of  record.  Proof  of 
such  service  and  that  the  lienor  has  not  commenced  the  action  to  foreclose  such  a  lien 
as  directed  in  the  notice,  shall  be  made  by  affidavit,  at  the  time  of  applying  for  such 
order.     (Added  by  Chapter  859,  Laws  of  1930.) 

Unless  the  lien  is  valid  the  surety  upon  the  undertaking  given 
to  discharge  the  lien  cannot  be  held.  Simonelli  v.  Guidone  <&  Sons, 
Inc.,  201  App.  Div.  44,  194  N.  Y.  Supp.  104. 

Section  21  specifically  provides  the  method  by  which  a  lien 
against  a  state  highway  contract  may  be  discharged,  and  there 
is  no  authority  for  an  application  to  the  Supreme  Court  to  dis- 
charge the  lien.  Matter  of  Paladino  Engineering  Co.  126  Misc 
373,  215  N.  Y.  Supp.  173. 


mechanics'  liens.  587 

A  lien  against  moneys  due  upon  a  public  improvement  is  dis- 
charged without  order  or  action,  where  three  months  have  elapsed 
since  its  filing  and  neither  an  order  continuing  the  lien  or  a  notice 
of  pendency  of  an  action  to  enforce  it  has  been  filed.  By  subdivi- 
sion 2  of  section  21  of  the  Lien  Law  the  legislature  struck  out 
the  provision  that  a  lien  for  a  public  improvement  is  discharged 
for  lapse  of  time  when  three  months  shall  have  elapsed  since  its 
filing  and  no  action  has  been  commenced  to  enforce  it  and  in  its 
place  inserted  the  provision  that  the  lien  should  expire  unless  a 
notice  of  the  pendency  of  an  action  to  enforce  it  shall  have  been 
filed  as  provided  in  section  18  of  the  Lien  Law,  and,  whether  or 
not  an  action  to  enforce  has  been  commenced  within  the  prescribed 
time,  failure  to  file  a  notice  of  pendency  within  the  same  period 
destroys  the  lien.  White  v.  McLean  S  Sons,  Inc.,  235  App.  Div. 
342,  257  N.  Y.  Supp.  65. 

P.  Priority  of  liens. 

1.  Lien  Law,  §  25.    Priority  of  liens  and  assignments  under  contracts  for 
public  improvements.    Parity  of  liens  same  class. 

In  an  action  to  enforce  a  lien  under  a  contract  for  a  public  improvement,  or  an 
assignment  of  moneys,  or  any  part  thereof,  due  or  to  become  due  under  such  contract, 
parties  having  liens  or  assignments  shall  have  priority  as  follows: 

(1)  Except  as  provided  iu  section  five  an  assignee  of  moneys,  or  any  part  thereof, 
due  or  to  become  due  under  a  contract  for  public  improvement,  whose  assignment  is 
duly  filed  prior  to  the  filing  of  a  notice  of  lien  or  assignment  of  every  other  party 
to  the  action,  shall  have  priority  over  those  parties  to  the  extent  of  advances  made 
upon  such  assignment  before  the  filing  of  the  notice  of  lien  or  assignment  next 
subsequent  to  his  assignment,  but  as  to  advances  made  subsequent  to  a  notice  of 
lien  or  assignment  filed  and  unsatisfied  such  assignee  for  the  purpose  of  determining 
his  proportionate  share  of  moneys  available  for  distribution  as  provided  in  subdivision 
four  of  this  section  shall  be  treated  as  a  lienor  having  a  lien  to  the  extent  of  advances 
so  made.     (Amended  by  Chapter  627,  Laws  of  1932.) 

(2)  An  assignee  of  moneys  or  any  part  thereof,  due  or  to  become  due  under  a 
contract  for  a  public  improvement  whose  assignment  is  duly  filed  subsequent  to  the 
filing  of  the  notice  of  lien  or  assignment  of  any  other  party  shall  for  the  purpose  of 
determining  his  proportionate  share  of  moneys  available  for  distribution,  as  provided 
in  subdivision  four  of  this  section  be  treated  as  a  lienor  having  a  lien  to  the  extent 
of  advances  actually  made  upon  such  assignment  prior  to  the  iUing  thereof. 

(3)  Laborers  for  daily  or  weekly  wages  having  liens  under  a  contract  for  a  public 
improvement,  shall  have  preference  as  a  class  for  the  full  amount  of  their  unpaid 
wages  over  all  other  lienors  having  liens  arising  under  the  same  contract  and  without 
reference  to  the  time  when  such  laborers  shall  have  filed  their  notices  of  liens. 

(4)  There  shall  be  no  priority  among  labor  lienors,  as  a  class  or  among  other 
lienors  as  a  class,  and  any  moneys  available  for  distribution  among  lienors  of  any 
class  shall  be  distributed  pro  rata  in  accordance  with  their  respective  valid  liens. 

(5)  Every  assignment  of  moneys,  or  any  part  thereof,  due  or  to  become  due  under 
a  contract  for  a  public  improvement  shall  contain  a  covenant  by  the  assignor  that 
he  will  receive  any  moneys  advanced  thereunder  by  the  assignee  as  a  trust  fund  to 
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be  first  applied  to  the  payment  of  claims  of  subeontractors,  architects,  engineers, 
surveyors,  laborers  and  materialmen  arising  out  of  the  improvement,  and  to  the  pay- 
ment of  premiums  on  surety  bond  or  bonds  filed  and  premiums  on  insurance  accruing 
during  the  making  of  the  improvement,  and  that  he  will  apply  the  same  to  such  pay- 
ments only,  before  using  any  part  of  the  advances  for  any  other  purpose.  Nothing 
in  this  subdivision  shall  be  considered  as  imposing  upon  the  assignee  any  obligation 
to  see  to  the  proper  application  of  the  moneys  advanced  under  such  assignment  by 
the  assignee. 

(6)  The  funds  received  by  a  contractor  under  any  and  all  advances  made  pursuant 
to  any  assignment  of  moneys  or  any  part  thereof  due  or  to  become  due  under  a  con- 
tract for  a  public  improvement,  are  hereby  declared  to  be  trust  funds  in  the  hands  of 
such  contractor  to  be  first  applied  to  the  payment  of  claims  of  subcontractors,  archi- 
tects, engineers,  surveyors,  laborers,  and  materialmen  arising  out  of  the  improvement 
and  to  the  payment  of  premiums  on  surety  bond  or  bonds  filed  and  premiums  on 
insurance  accruing  during  the  making  of  the  improvement,  and  any  contractor  and 
any  officer,  director  or  agent  of  any  contractor  who  applies  or  consents  to  the  appli- 
cation of  such  funds  for  any  other  purpose  and  fails  to  pay  claims  hereinbefore 
mentioned,  is  guilty  of  larceny  and  is  punishable  as  provided  in  section  thirteen 
hundred  and  two  of  the  penal  law. 

Nothing  in  this  subdivision  shall  be  considered  as  imposing  upon  the  assignee  any 
obligation  to  see  the  proper  application  of  the  moneys  advanced  under  such  assign- 
ment by  the  assignee. 

(7)  The  provisions  of  this  section  shall  not  relate  to  advances  made  under  an  assign- 
ment to  one  or  more  persons  nor  to  a  corporation  as  trustee  to  which  approval  has 
been  given  as  provided  in  section  twenty-seven  of  this  chapter.  (Amended  by  Chapter 
859,  Laws  of  1930.) 

The  priority  of  laborers'  liens  does  not  exist  as  against  an 
assignment  by  a  contractor  of  moneys  due  and  to  grow  due  on 
the  contract.  Giant  Portland  Cement  Co.  v.  State  of  New  York, 
232  N.  Y.  395. 

A  lien  for  labor  does  not  have  priority  over  other  liens  under 
section  25  of  the  Lien  Law  where  no  action  is  commenced  by  any 
of  such  lienors  within  three  months  from  the  time  of  the  filing  of 
the  notice  of  lien  as  required  by  section  18,  and  though  their  liens 
were  continued  to  a  date  subsequent  to  the  commencement  of  an 
action  by  a  materialman,  no  lis  pendens  was  ever  filed  upon  any 
of  such  labor  claims.  Giant  Portland  Cement  Co.  v.  State  of  New 
York,  232  N.  Y.  395. 

A  lienor  holding  a  mechanic's  lien  against  state  contractors, 
in  default  on  their  contract,  has  a  prior  right  to  moneys  withheld 
by  the  state  under  a  clause  in  said  contract  permitting  the  state 
to  withhold  a  sum  of  money  representing  15  per  cent  of  the  value 
of  the  work  done  and  materials  furnished  up  to  the  time  of  default 
until  satisfactory  evidence  had  been  presented  showing  there  were 
no  outstanding  liens  or  claims  under  the  contract,  as  against  the 
surety  who,  on  default  of  the  contractors,  completed  the  contract, 
and  as  against  the  assignee  of  the  contractors  of  all  moneys  due 
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or  to  become  due  the  contractors  under  and  by  virtue  of  their 
contract,  notwithstanding  the  fact  that  the  lien  was  filed  after  the 
assignment  was  made  and  after  the  contract  was  abandoned. 
Lashy  v.  State  of  New  York,  126  Misc.  360,  212  N.  Y.  Supp.  675, 
affirmed  217  App.  Div.  420,  217  N.  Y.  Supp.  48,  affirmed  246  N.  Y. 
569. 

The  assignee  of  a  construction  contract,  entered  into  between 
his  assignor  and  the  state  of  New  York,  which  contract  was  sub- 
sequently defaulted  by  the  assignor,  has  no  claim  to  the  balance 
remaining  due  under  the  contract  superior  to  the  rights  of  the 
surety,  since  it  appears  that  the  assignee  advanced  no  money 
which  went  into  the  construction  provided  for  by  the  contract. 
However,  a  lienor  who  furnished  material  to  the  plaintiff's  as- 
signor, and  to  that  extent  diminished  the  expense  which  otherwise 
the  surety  would  have  been  obligated  to  pay  for  the  completion 
of  the  contract,  has  a  lien  upon  the  balance  remaining  due,  superior 
to  that  of  the  surety.  Laski  v.  State  of  New  York,  217  App.  Div. 
420,  217  N.  Y.  App.  Div.  48,  affirmed  246  N.  Y.  569. 

Liens  for  laborers'  wages  have  preference  as  a  class  over  other 
liens  without  reference  to  the  time  when  such  laborers  shall  have 
filed  their  notices  of  liens  (Lien  Law,  §  25,  subd.  3),  and  as  between 
labor  lienors  there  is  no  priority.  (Lien  Law,  §  25,  subd.  4.) 
Material  lienors  have  no  priority  as  between  themselves  and  any 
moneys  available  for  distribution  among  lienors  of  this  class  shall 
be  distributed  pro  rata  in  accordance  with  their  respective  valid 
liens  (Lien  Law,  §  25,  subd.  4;  Dwelle-Kaiser  Co.  v.  Frid,  233 
App.  Div.  427.)  All  the  assignments  were  made  and  filed  subse- 
quent to  the  filing  of  the  first  lien.  Therefore,  the  assignees  for 
the  purpose  of  determining  their  proportionate  share  of  moneys 
available  for  distribution  are  treated  as  lienors  having  a  lien  to 
the  extent  of  advances  made  (Lien  Law,  §  25,  subd.  1).  Butts  v. 
Randall,  145  Misc.  708,  260  N.  Y.  Supp.  713. 

G.  Enforcement  of  liens. 

The  state  has  consented  to  be  sued  in  the  ordinary  courts  of 
justice  when  the  subject-matter  of  the  controversy  is  a  lien  upon 
money  owing  to  its  contractor,  and  has  consented  that  out  of  any 
money  that  may  be  found  to  be  so  owing,  judgment  may  be  ren- 
dered directing  payment  to  be  made.  This  is  so  although  the 
debt  is  disputed.  Anderson  v.  Hayes  Const.  Co.,  243  N.  Y.  140, 
reversing  215  App.  Div.  109,  213  N.  Y.  Supp.  513. 
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An  assignee  of  moneys  due  under  a  contract  for  a  public  im- 
provement, when  brought  into  court  at  the  suit  of  lienors,  is  on 
a  parity  with  them  in  respect  of  the  remedies  available.  By 
section  16  of  the  Lien  Law  the  assignment  takes  precedence  of 
liens  subsequently  filed,  and  the  provision  of  section  42  that  the 
lien  against  the  state  shall  be  enforced  by  a  civil  action  in  the 
same  manner  as  mechanic's  liens  generally  means  that  there  shall 
be  such  cross-remedies  among  defendants  claiming  derivative 
interests  in  the  fund  by  succession  to  the  contractor  as  may  be 
necessary  for  complete  relief.  Anderson  v.  Hayes  Const.  Co.,  243 
N.  Y.  140,  reversing  215  App.  Div.  109,  213  N.  Y.  Supp.  513. 

In  an  action  to  foreclose  a  mechanic's  lien  for  labor  furnished 
to  the  contractor  in  the  building  of  a  highway,  which  contract 
had  been  declared  broken  by  the  state  by  reason  of  failure  of  the 
contractor  to  go  on  with  the  work  after  refusal  by  a  county  treas- 
urer to  pay  drafts  for  installments  due  for  work  done,  a  contention 
that  non-payment  of  the  drafts  was  not  an  adequate  reason  for 
rescission  and  that  the  contractor  was  at  fault  in  abandoning  the 
work  cannot  be  upheld,  where,  though  the  statute  made  it  the 
duty  of  the  county  to  contribute  a  prescribed  quota  of  the  cost, 
as  between  the  parties  to  the  contract,  the  obligation  to  pay  at 
the  times  and  in  the  amounts  agreed  was  that  of  the  state,  and  when 
informed  that  the  drafts  had  been  dishonored  it  did  not  offer  to 
make  them  good.  A  theory  that  because  in  the  end  there  would 
be  remedies  available  to  hold  the  county  to  its  duty,  the  contractor 
must  wait  for  its  money  and,  while  waiting  perform,  is  not  a  fair 
construction  of  the  contract  or  of  the  obligation  of  the  state  there- 
under. The  state  had  covenanted  to  pay.  If  payment  was  not 
made,  the  covenant  was  broken ;  and  if  the  breach  was  not  repaired, 
the  contractor  might  rescind.  Anderson  v.  Hayes  Const.  Co.,  248 
N.  Y.  140,  reversing  215  App.  Div.  109,  213  N.  Y.  Supp.  513. 

The  validity  of  the  liens  is  not  affected  by  the  fact  that  the 
aggregate  award  therefor  may  be  in  excess  of  the  moneys  in  the 
treasury  of  the  state  appropriated  to  the  contract.  The  validity 
of  a  judgment  is  not  dependent  upon  the  assurance  of  collection, 
and  the  liens  upon  the  cause  of  action  do  not  fail  because  the 
state  has  lost  or  wasted  or  been  unable  to  collect  the  fund  to  which 
it  expected  to  resort  for  payment  of  the  debt.  The  liens  attach 
to  the  debt,  and  the  lienors  to  the  extent  of  their  interests  are 
statutory  assignees.  Anderson  v.  Hayes  Const.  Co.,  243  N.  Y.  140 
reversing  215  App.  Div.  109,  213  N.  Y.  Supp.  513. 
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H.  Judgment  in  action  to  foreclose. 

1.  Lien  Law,  §  60.    Judgment  in  action  to  foreclose  lien  on  account  of 
public  improvement. 

If,  in  an  action  to  enforce  a  lien  on  account  of  a  public  improvement,  the  court 
finds  that  the  lien  is  established,  it  shall  render  judgment  directing  the  state  or  the 
municipal  corporation  to  pay  over  to  the  lienors  entitled  thereto  for  work  done  or 
material  furnished  for  such  public  improvement,  to  the  extent  of  the  sums  found  due 
the  lienors  from  the  contractors,  so  much  of  the  sums  or  money  which  may  be  due 
from  th«  state  or  municipal  corporation  to  the  contractor,  as  will  satisfy  such  liens, 
with  interest  and  costs,  not  exceeding  the  amount  due  to  the  contractor.  If  it  appears 
in  any  proceeding  in  which  the  state  is  a  party  that  a  claim  has  been  or  can  be  filed 
against  the  state  in  the  court  of  claims,  or  if  it  is  alleged  upon  the  part  of  the  state 
that  the  contractor  has  breached  the  contract,  then  the  court  may  render  judgment 
only  to  the  extent  of  determining  the  establishment  of  the  Uen  or  liens,  the  amount 
or  amounts  thereof.  (Amended  by  Chapter  687,  Laws  of  1927,  and  Chapter  515,  Laws 
of  1929.) 

ARTICLE  XII. 
LIEN  FOR  LABOR  ON  RAILROADS. 

(No  new  material  under  this  article.) 


NAME  OF  INDIVIDUAL,  PROCEEDINGS  TO  CHANGE. 

An  application  by  a  mother  who  had  secured  a  foreign  divorce 
from  her  husband  on  the  ground  of  desertion,  to  change  the  sur- 
name of  her  boy  five  years  old  to  that  of  her  present  husband, 
tiie  father  of  the  boy  opposing  the  application,  has  been  denied. 
Matter  of  Epstein,  121  Misc.  151,  200  N.  Y.  Supp.  897. 


NUISANCE. 

ARTICLE  I. 

What  constitutes  a  nuisance. 

BB.  Attractive  nuisance. 

0.  Distinction  between  nuisance  and  negligence. 

E.  Public  and  private  nuisance  distinguished. 

F.  What  constitutes  a  public  nuisance. 

2.  Public  nuisances,  in  general. 

5.  Obstruction  of  highway. 

6.  Encroachment  of  highway. 

8.  Dangerous  sidewalk. 

Q-.  What  constitutes  an  actionable  nuisance. 

1.  Unreasonable  use  of  property. 

2.  Different  rules  for  different  localities. 

7.  Obstruction  of  highway. 

9.  Encroachment  on  street  or  highway. 

12.  Bridges. 

13.  Games  in  public  places. 
18.  Noise. 

20.  Fumes  and  odors. 
26.  Advertisements. 

ARTICLE  II. 
Liability  for  nuisance. 

A.  In  general. 

B.  Grantee  after  creation  of  nuisance. 

C.  Grantor. 

D.  Occupants. 
F.  Landlord. 
J.  Defenses. 

ARTICLE  III. 
Abatement  of  nuisance. 

A.  In  general. 

B.  Public  nuisance. 
0.  Health  oflicials. 

ARTICLE  IV. 
Legal  and  equitable  remedies. 


ARTICLE  V. 

Judgment. 

B.  Damages. 
O.  Injunction. 
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ARTICLE  I. 

WHAT  CONSTITUTES  A  NUISANCE. 

The  complaint  should  be  dismissed  in  an  action  for  personal 
injuries  brought  on  the  theory  of  nuisance,  where  it  appeared 
that  the  plaintiff  was  injured  while  aboard  an  elevator  constructed 
and  maintained  for  use  as  a  freight  elevator  and  not  for  the  trans- 
portation of  persons  and  that  the  structure  was  wholly  within  the 
defendant's  premises,  lawfully  constructed  and  not  dangerous 
when  used  for  the  purpose  for  which  it  was  constructed  and 
maintained.  The  danger  of  injury  to  others  in  the  use  of  the 
structure  must  be  apparent  and  reasonably  to  be  apprehended 
in  order  to  constitute  a  nuisance.  McDonnell  v.  Gerken,  197  App. 
Div.  446,  189  N.  Y.  Supp.  224,  affirmed  236  N.  Y.  617. 

An  injury  arising  from  the  careless  operation  of  an  elevator 
must  be  redressed,  if  at  all,  in  an  action  for  negligence  and  not 
nuisance.  McDonnell  v.  Gerken,  197  App.  Div.  446, 189  N.  Y.  Supp, 
224,  affirmed  236  N.  Y.  617. 

BB.  Attractive  ntdsance. 

The  doctrine  of  attractive  nuisance  is  not  accorded  recognition 
in  this  state.  Hockstein  v.  Congregation  Talmud  Torah,  144  Misc. 
207,  citing  Mendelowits  v.  Neisner,  258  N.  Y.  181 ;  Walsh  v.  Fitch- 
burg  R.  R.  Co.,  145  id.  301 ;  Dorset/  v.  Chautauqua  Institution,  203 
App.  Div.  251.  But  in  Parnell  v.  Holland  Furnace  Co.,  260  N.  Y. 
604,  approval  was  given  upon  a  verdict  for  personal  injuries  suf- 
fered an  infant  who,  while  tampering  and  playing  with  a  dis- 
mantled automobile  owned  by  an  employee  of  the  defendant  and 
allowed  to  remain  on  property  owned  by  defendant  by  removing 
the  cap  of  the  gasoline  tank  and  causing  an  explosion  therein 
by  the  fumes  from  the  tank  becoming  ignited  by  striking  together 
two  stones.  A  dissenting  opinion  written  in  this  case  points  out 
how  distinctly  advanced  the  holding  is  over  and  beyond  any  other 
ever  permitted  in  New  York. 

C.  Distinction  between  nuisance  and  negligence. 

In  an  action  for  the  death  of  one  killed  by  the  collapse  of  a 
building,  a  cause  of  action  based  on  negligence  may  be  united 
with  one  based  on  nuisance,  and  the  plaintiff  is  not  required  before 
trial  to  elect  between  the  causes  of  action.  Smith  v.  Earle,  202 
App.  Div.  305,  195  N.  Y.  Supp.  342. 

The  line  between  nuisance  and  negligence  is  narrow  only  when 
38 
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an  attempt  is  made  to  distinguish  between  negligence  and  nuisance 
that  results  from  negligence  and  where  a  plaintiff  is  required  to 
file  a  statement  of  claim  against  a  municipality  under  section  341 
of  the  Village  Law  for  any  prospective  actions  sounded  in  negli- 
gence relief  from  such  prerequisite  may  not  be  sought  by  a  theory 
of  the  case  predicating  it  upon  nuisance.  This  is  particularly 
appropriate  in  an  action  where  the  liability  if  it  exists  accrues 
through  negligence  from  failing  to  abate  the  nuisance,  and  thus 
not  the  nuisance  but  the  negligence  involved  in  failing  to  remove 
it  is  the  basis  of  the  action.  Smith  v.  Village  of  Victor,  134  Misc. 
i,  236  N.  Y.  Supp.  566. 


E.  Public  and  private  ntiisance  distinguished. 

In  the  absence  of  evidence  that  the  noise,  vibration  and  odors 
from  the  maintenance  of  a  laundry  annoyed  or  inconvenienced 
any  one  in  a  public  street  or  other  place  save  three  individuals 
out  of  all  the  occupants  of  a  six-story  tenement  on  one  side  and 
one  individual  on  the  other  side  of  the  building,  the  evidence, 
although  possible  sufficient  to  constitute  a  private  nuisance,  does 
not  constitute  a  public  nuisance.  People  v.  Cooper,  200  App.  Div. 
413,  193  N.  Y.  Supp.  16. 

Nuisances  are  classified  as  public,  private  and  mixed.  They 
are  public  when  they  violate  public  rights  and  produce  common 
injury;  where  they  injure  or  annoy  that  portion  of  the  public 
which  necessarily  comes  in  contact  with  them.  The  difference 
between  a  public  nuisance  and  a  private  nuisance  does  not  consist 
in  any  difference  in  the  nature  or  character  of  the  thing  itself. 
It  is  public  because  of  the  danger  to  the  public ;  it  is  private  only 
because  the  individual,  as  distinguished  from  the  public,  has  been 
or  may  be  injured.  People  v.  Conti,  127  Misc.  244,  216  N.  Y.  Supp. 
442. 

F.  What  constitutes  a  public  nuisance. 
2.  Public  nuisances  in  general. 

The  treasurer  and  manager  of  a  corporation  which  maintains 
a  public  nuisance  may  be  convicted  under  section  1530  of  the  Penal 
Law.    People  v.  Cooper,  200  App.  Div.  413, 193  N.  Y.  Supp.  16. 

The  maintenance  of  premises  for  the  sale  and  possession  of 
intoxicating  liquor  in  violation  of  the  National  Prohibition  Act 
does  not  constitute  the  crime  of  maintaining  a  public  nuisance 
within  the  meaning  of  section  1530  of  the  Penal  Law.  People 
V.  Conti,  127  Misc.  244,  216  N.  Y.  Supp.  442. 
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Under  section  1530,  subdivision  1,  for  a  public  nuisance  to  be 
reckoned  as  "considerable,"  the  number  of  persons  affected  need 
not  be  shown  to  be  "very  great":  it  is  enough  that  so  many  are 
touched  by  the  offense  and  in  ways  so  indiscriminate  and  general 
that  the  multiplied  annoyance  may  not  unreasonably  be  classified 
as  a  wrong  to  the  community.    People  v.  Rubenfeld,  254  N.  Y.  245. 

While  it  is  not  always  necessary  that  the  act  complained  of 
should  be  habitual  or  periodical,  a  nuisance,  as  a  general  rule, 
involves  the  idea  of  continuity  or  reoccurrence;  and  some  degree 
of  permanency  is  an  essential  element  of  the  conception  of  nui- 
sance. Lord  V.  Grand  Union  Company,  240  App.  Div.  294,  270 
N.  Y.  Supp.  162. 

5.  Obstruction  of  highway. 

A  bridge  constructed  by  a  railroad  company  over  a  highway 
may,  if  it  appropriates  a  considerable  part  of  the  highway,  be  a 
nuisance.  City  of  Mt.  Vernon  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
232  N.  Y.  309,  reversing  182  App.  Div.  259. 

By  section  1530  of  the  Penal  Law  an  unlawful  interference  with 
or  obstruction  of  a  public  highway  is  declared  to  be  a  public 
nuisance  and  a  crime.  Abutting  owners  may,  if  necessary,  tem- 
porarily and  reasonably  encroach  upon  a  street  and  temporarily 
interfere  with  public  travel  where  their  own  convenience  and 
necessity  require  it,  without  the  creation  of  what  in  law  is  deemed 
a  nuisance,  but  such  obstruction  must  not  only  be  temporary  but 
necessary  in  the  transaction  of  the  business  of  him  who  obstructs 
the  highway  and  reasonable  as  regards  the  rights  of  others.  An 
abutting  owner  may  be  enjoined  at  the  suit  of  the  town  from 
obstructing  a  highway  while  quarrying  sandstone  from  under- 
neath where  it  appears  that  the  quarrying  undertaking  is  so 
extensive  that  the  interruption  to  public  travel  will  probably  con- 
tinue for  years.  Town  of  Albion  v.  Ryan,  201  App.  Div.  717,  194 
N.  Y.  Supp.  261. 

6.  Encroachment  of  highway. 

The  old  Croton  Aqueduct,  which  crosses  and  encroaches  upon 
the  public  highway  known  as  the  Albany  post  road  within  the 
plaintiff  town,  the  encroachments  consisting  of  solid  masonry  and 
earthen  embankments  extending  into  the  highway  about  thirty- 
three  feet  on  the  westerly  side  and  about  thirteen  feet  on  the 
easterly  side,  was  not  legalized  by  Chapter  256  of  the  Laws  of 
1834  giving  to  the  commissioners  appointed  to  adopt  plans  for  a 
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water  supply  for  the  city  of  New  York  power  "to  use  tlie  ground 
or  soil  under  any  street,  highway  or  road  within  the  state,"  and 
Chapter  445  of  the  Laws  of  1877,  authorizing  the  commissioner  of 
public  works  of  the  city  of  New  York  to  acquire  property  for 
water  supply  purposes,  and,  therefore,  constitutes  a  public  nui- 
sance and  may  be  enjoined  and  its  removal  compelled  on  the 
ground  that  it  is  continuing  trespass.  Town  of  Mt.  Pleasant  v. 
City  of  New  York,  199  App.  Div.  315,  191  N.  Y.  Supp.  741. 

8.  Dangerous  sidewalk. 

A  coal  hole  in  a  sidewalk  for  which  no  permit  has  been  granted 
by  the  municipal  authorities  is  a  public  nuisance.  Dietse  v.  Hill- 
man  Realty  Co.,  201  App.  Div.  370,  194  N.  Y.  Supp.  412. 

An  unauthorized  excavation  in  a  public  street,  impairing  its 
safety,  is  a  public  nuisance.  Dietse  v.  Hillman  Realty  Co.,  201  App. 
Div.  370,  194  N.  Y.  Supp.  412. 

6.  What  constitutes  an  actionable  nuisance. 
1.  Unreasonable  use  of  property. 

Whether  or  not  the  use  and  enjoyment  of  one's  premises  is 
reasonable  or  prejudicial  to  the  rights  of  others  as  matter  of 
law  or  of  fact,  is  dependent  upon  the  evidence  developed  in  each 
case,  bearing  upon  the  locality,  the  particular  surroundings,  the 
status  of  the  complaining  party  and  the  degree  of  danger  to  be 
apprehended.    Slattery  v.  Herhstone  Realty  Co.,  233  N.  Y.  420. 

There  is  no  hard  and  fast  rule  as  to  just  what  constitutes  a 
nuisance.  Each  case  must  depend  upon  the  peculiar  circumstances 
and  surroundings  which  are  present,  the  nature  of  the  business 
and  the  kind  and  extent  of  the  annoyance.  Whether  the  things 
complained  of  constitute  a  nuisance  is  a  question  of  fact  to  be 
decided  on  the  evidence  in  each  case.  Andrews  v.  Perry,  127  Misc. 
320,  216  N.  Y.  Supp.  537. 

While  ordinarily  one  can  use  his  property  for  his  own  advan- 
tage as  he  sees  fit  without  the  advice  or  interference  of  his  neigh- 
bor, there  is  a  limitation  to  such  rule.  The  old  and  familiar  maxim 
that  one  must  so  use  his  own  as  not  to  injure  another's  property 
has  long  existed.  Andrews  v.  Perry,  127  Misc.  320,  216  N.  Y. 
Supp.  537. 

Here  inconvenience  resulting  from  the  exercise  of  trade  will 
not  warrant  a  court  stepping  in  and  restraining  such  business 
upon  the  ground  that  it  constitutes  a  nuisance.  One  cannot  live 
in  a  city  and  escape  all  noise,  dirt,  smoke,  confusion  and  disagree- 
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able  odors.  A  lawful  business  will  not  be  enjoined  because  it 
cannot  be  carried  on  without  some  slight  degree  of  inconvenience 
or  irritation  to  those  residing  in  that  vicinity.  Andrews  v.  Perry, 
127  Misc.  320,  216  N.  Y.  Supp.  537. 

It  is  not  every  vexatious  interference  connected  with  business 
which  will  be  enjoined.  If  one  chooses  to  live  in  a  congested 
center  and  thus  enjoy  the  many  advantages  of  community  life, 
he  must  expect  to  experience  some  of  the  resulting  unpleasant- 
ness.   Andrews  v.  Perry,  127  Misc.  320,  216  N.  Y.  Supp.  537. 

When  the  use  to  which  one  puts  his  premises  works  legal 
damage  to  his  neighbor  by  unlawfully  disturbing  him  in  the  rea- 
sonable enjoyment  of  his  own  property,  such  use  constitutes  a 
nuisance  and  trangresses  what  would  otherwise  be  rightful  free- 
dom to  use  one 's  property  as  he  sees  fit.  Andrews  v.  Perry,  127 
Misc.  320,  216  N.  Y.  Supp.  537. 

The  use  of  property  for  business  or  other  purposes  in  such  a 
manner  as  to  unduly  vex  and  trouble  those  living  in  the  neigh- 
borhood by  the  pollution  of  the  air  with  disagreeable  vapors  or 
odors  or  by  an  undue  amount  of  noise  which  disturbs  the  quiet 
and  otherwise  tranquil  neighborhood  or  annoys  and  disturbs 
nearby  dwellers  so  as  to  make  their  life  uncomfortable,  constitutes 
a  nuisance,  for  such  a  use  is  not  justified  by  any  right  of  property. 
Andrews  v.  Perry,  127  Misc.  320,  216  N.  Y.  Supp.  537. 

Plaintiffs,  whose  property  adjoins  the  defendants,  are  entitled 
to  an  injunction  restraining  the  defendants  from  maintaining  a 
one  story  refreshment  booth  commonly  called  a  "hot  dog"  stand, 
where  it  appears  that  the  stand,  which  is  kept  open  until  midnight, 
attracts  many  patrons  who  overrun  plaintiff's  property,  trample 
down  the  grass,  throw  papers  and  refuse  on  the  lawna  and  sur- 
rounding property,  engage  in  loud  and  boisterous  talk  late  at 
night,  and  disturb  the  rest  and  sleep  of  the  plaintiffs  and  other 
residents  of  that  locality,  and  that  the  cooking  from  said  stand 
throws  off  an  odor  which  permeates  the  neighborhood  and  is 
blown  by  the  wind  across  plaintiffs '  porches  and  into  their  houses 
to  their  discomfort  and  annoyance;  the  fact  that  this  annoyance 
was  intermittent  does  not  affect  plaintiff's  right  to  protection, 
particularly  where  the  fumes  are  so  offensive  as  to  interfere  with 
the  comfort  and  enjoyment  of  plaintiffs '  homes.  Andrews  v.  Perry, 
127  Misc.  320,  216  N.  Y.  Supp.  537. 

The  fact  that  one  is  not  driven  from  his  dwelling  by  reason  of 
the  alleged  nuisance  on  the  adjoining  property,  but  continues  to 
live  in  his  house  notwithstanding  the  annoyance,  does  not  deprive 
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him  of  relief.  Andrews  v.  Perry,  127  Misc.  320,  216  N.  Y.  Supp. 
537. 

Any  structure  which  is  so  operated  as  to  annoy,  disturb  or 
materially  interfere  with  the  enjoyment  of  property  and  render 
its  ordinary  use  or  occupation  physically  unfit  or  uncomfortable 
may  become  a  nuisance.  If  one  makes  unreasonable  use  of  his 
own  premises  and  the  instrumentalities  thereon  to  the  material 
injury  of  his  neighbor's  property,  the  latter  has  a  right  of  action, 
even  if  he  is  not  driven  from  his  dwelling,  provided  the  enjoyment 
of  life  and  property  is  materially  lessened.  Nicoll  v.  Village  of 
Ossining,  128  Misc.  848,  220  N.  Y.  Supp.  345. 

A  garbage  incinerator  maintained  by  a  village  in  such  a  manner 
that  noxious  odors  and  flaked  particles  from  the  burned  material 
interfere  with  the  enjoyment  of  neighbors  living  in  the  vicinity 
of  the  plant  may  be  enjoined,  although  the  village  is  exercising 
a  governmental  function  of  legislative  authority.  Nicoll  v.  Presi- 
dent and  Trustees  of  Village  of  Ossining,  128  Misc.  848,  220  N.  Y. 
Supp.  345. 

Under  section  3  of  the  Real  Property  Law,  inserted  in  Chapter 
374  of  the  Laws  of  1922,  a  fence  exceeding  10  feet  in  height, 
built  to  exclude  the  owner  or  occupant  of  a  structure  on  adjoining 
land  from  the  enjoyment  of  light  or  air,  is  a  private  nuisance. 
Saperstein  v.  Berman,  119  Misc.  205, 195  N.  Y.  Supp.  1. 

Section  3  of  the  Keal  Property  Law  added  to  Chapter  374  of 
the  Laws  of  1922  making  spite  fences  a  private  nuisance,  is  con- 
stitutional.   Saperstein  v.  Berman,  119  Misc.  205, 195  N.  Y.  Supp.  1. 

In  an  action  to  have  a  spite  fence  declared  a  nuisance,  service 
of  the  summons  and  complaint  upon  the  defendant,  who  is  a  non- 
resident, may  be  made  upon  him  without  an  order  under  section 
235  of  the  Civil  Practice  Act.  Glass  v.  Rinse,  120  Misc.  639,  199 
N.  Y.  Supp.  418. 

The  maintenance  of  a  wall  over  ten  feet  in  height  closing  win- 
dows on  adjoining  premises  may  be  enjoined  as  a  nuisance.  Boro- 
witz  V.  Scalise,  243  N.  Y.  560,  affirming  215  App.  Div.  827,  213 
N.  Y.  Supp.  768. 

The  keeping  of  machinery  in  a  tenement  house  yard  which  is 
known,  or  should  have  been  known  to  be  dangerous  to  children 
playing  there  may  be  a  nuisance,  although  the  machinery  is  stored 
there  with  the  consent  of  the  owner  of  the  property.  Sarapin  v. 
8.  <&  8.  Corrugated  Paper  Machinery  Co.,  209  App.  Div.  377,  204 
N.  Y.  Supp.  778. 

A  water  pipe  housing  on  a  bridge  over  a  railroad  is  not  a  nui- 
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sance  where  it  appears  that  the  housing  in  question  was  used  also 
as  a  barrier  for  the  side  of  the  bridge,  and  that  it  extended  as 
high  as  the  barrier  on  the  opposite  side  of  the  bridge,  and  while  it 
extended  within  two  feet  of  the  curb  line  there  still  remained  a 
width  of  twenty-eight  feet  for  passing  vehicles,  and  where  it  fur- 
ther appears  that  for  more  than  twenty-five  years  during  which 
the  housing  has  been  used,  no  accident  had  ever  occurred  because 
thereof.  Gold  v.  City  of  Kingston,  210  App.  Div.  523,  206  N.  Y. 
Supp.  735. 

A  telephone  wire  in  close  proximity  to  a  high  power  wire  of  an 
electric  company  may  constitute  a  nuisance.  Wilhs  v.  N.  Y.  Tele- 
phone Co.,  243  N.  Y.  351,  reversing  215  App.  Div.  792,  213  N.  Y. 
Supp.  327. 

2.  Different  rules  for  different  localities. 

What  might  be  deemed  a  nuisance  in  one  locality  would  be  a 
welcome  diversion  in  another.  A  situation  which  would  cause  little 
or  no  annoyance  in  a  business,  manufacturing  or  tenement  district 
might  be  extremely  vexatious  to  people  residing  in  a  restricted 
and  beautiful  residential  section.  Andrews  v.  Perry,  127  Misc. 
320,  216  N.  Y.  Supp.  537. 

7.  Obstruction  on  highway. 

Streets  and  highways  are  established  for  the  benefit  of  the  pub- 
lic, and  it  is  too  well  established  to  require  any  citation  of  authority 
that  a  municipal  corporation  or  local  governing  body  may  not,  at 
least  in  the  absence  of  legislative  authority,  permit  any  encum- 
brance thereon,  which,  but  for  such  permission,  would  constitute 
a  nuisance.  Such  legislative  authority  should  be  expressed  or 
clearly  implied.  Matter  of  McCoy  v.  Apgar,  241  N.  Y.  71,  revers- 
ing 212  App.  Div.  534,  209  N.  Y.  Supp.  109. 

9.  Encroachment  on  street  or  highway. 

Under  the  charter  of  the  village  of  Peekskill  the  board  of  trus- 
tees has  the  power  to  permit  the  construction  of  a  pump  upon  the 
sidewalk  near  the  curb  line  for  drawing  gasoline  from  under- 
ground tanks.  Matter  of  McCoy  v.  Apgar,  241  N.  Y.  71,  reversing 
212  App.  Div.  534,  209  N.  Y.  Supp.  109. 

Under  section  15  of  the  Greneral  Highway  Traffic  Law  a  city 
has  authority  to  use  portable  parking  signs  in  the  street,  and 
therefore  the  placing  of  such  sign  upon  a  curb  is  not  a  nuisance  as 
a  matter  of  law.    Whether  it  is  such  in  fact,  so  that  a  falure  to 
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abate  it  would  be  negligence,  depends  upon  whether  the  city  knew 
such  use  was  dangerous  or  might  reasonably  have  foreseen  some 
accident  therefrom.  Van  Ness  v.  City  of  Buffalo,  213  App.  Div. 
454,  210  N.  Y.  Supp.  641. 

12.  Bridges. 

The  ice  was  formed  from  spray  dashing  up  from  the  falls 
below.  The  dangerous  character  of  the  place  was  due  not  simply 
to  the  ice  but  because  the  ice  was  on  the  bridge  only,  all  the  rest 
of  the  highway  and  approaches  being  dry.  Consequently  one  ran 
onto  the  ice  without  previous  warning  or  notice.  The  court  treated 
the  action  as  one  in  nuisance  due  to  the  condition  of  the  bridge 
during  the  winter  season  which  rendered  the  place  so  near  to  the 
falls  more  hazardous  than  the  approaching  highway. 

Nuisance  growing  out  of  negligence  is  at  times  so  combined 
with  negligence  that  any  attempt  to  separate  them  is  a  useless  task. 
"In  these  and  like  situations  the  danger  being  a  continuing  one,  is 
often  characterized  as  a  nuisance  though  dependent  upon  negli- 
gence."    Khoury  v.  County  of  Saratoga,  267  N.  Y.  384. 

13.  Gaines  in  public  places. 

Where  an  injured  passerby  riding  in  an  automobile  was  struck 
by  a  golf  ball  from  a  golf  course  abutting  the  highway  recovery 
against  the  individual  golfer  may  be  had  for  negligence  and 
against  the  golf  club  upon  the  doctrine  of  nuisance  for  failing  to 
take  appropriate  means  to  protect  travelers  on  the  highway  from 
dangers  which  might  arise  out  of  the  manner  in  which  the  land  is 
used.  Gleason  v.  Hillcrest  Golf  Course,  Inc.,  148  Misc.  246,  265 
N.  Y.  Supp.  886. 

18.  Noise. 

An  athletic  club  will  be  restrained  from  maintaining  and  operat- 
ing an  open  air  arena  in  the  night  time  for  boxing  exhibitions, 
where  it  appears  that  the  arena  is  located  in  a  residential  section 
of  the  city  and  seats  20,000  people;  that  boxing  exhibitions  are 
conducted  weekly  between  professional  boxers  and  prize  fighters ; 
that  during  the  exhibitions,  which  continue  from  eight-fifteen 
P.  M.  to  eleven  P.  M.,  the  outside  of  the  arena  is  brilliantly  illumi- 
nated, and  the  lights  are  flashed  on  and  off  at  frequent  intervals ; 
that  thousands  of  spectators  attend  the  exhibitions  and  are  con- 
veyed to  the  arena  by  automobiles,  buses  and  street  cars;  that 
many  hucksters  and  venders  are  present  during  the  exhibitions 
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crying  their  wares ;  and  that  throughout  the  exhibitions  and  while 
the  crowds  are  departing  from  the  arena  there  is  much  noise  and 
confusion.  Russell  v.  Nostrand  Athletic  Club,  Inc.,  212  App.  Div. 
543,  209  N.  Y.  Supp.  76,  modified  240  N.  Y.  681. 

The  maintenance  of  a  three-story  building  in  such  a  way  that 
there  was  therein  held  a  continuous  round  of  dances,  weddings, 
receptions  and  entertainments,  all  going  on  in  various  quarters 
and  on  the  respective  stories  of  the  building  contemporaneously 
from  early  eve  to  early  dawn,  with  the  sounds  of  revelry  by  night 
accompanied  by  drums  and  brasses,  assailing  the  quietude  of  the 
vicinage  and  its  surrounding  community  of  peaceful  homes,  was 
adjudged  a  public  nuisance.    People  v.  Rubenfeld,  254  N.  Y.  245. 

20.  Fumes  and  odors. 

Offensive  odors  from  a  disposal  plant  may  constitute  a  nuisance. 
Reid  V.  Products  Manufacturing  Co.,  116  Misc.  424,  190  N.  Y. 
Supp.  403. 

The  use  of  lands  for  cemetery  purposes  constitutes  a  nuisance, 
where  it  appears  that  the  proposed  cemetery  is  in  close  proximity 
to  upwards  of  thirty  drinking  water  wells  furnishing  the  sole 
drinking  supply  for  a  residential  section  of  more  than  100  acres 
in  area,  and  that  such  water  supply  will  be  contaminated  by  the 
use  of  the  lands  for  such  purposes.  Town  of  CheeMowaga  v.  Saints 
P.  &  P.  G.  R.  0.  Church,  123  Misc.  458,  205  N.  Y.  Supp.  334. 

26.  Advertisements. 

A  complaint  in  an  action  by  the  state  under  section  61-a  of  the 
Conservation  Law  to  abate  a  bill  board  nuisance  in  the  Adiron- 
dack Park  has  been  sustained  as  against  a  motion  to  dismiss  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  People  v.  Sterling,  128  Misc.  650,  220  N.  Y.  Supp.  315, 
affirmed  222  App.  Div.  849,  226  N.  Y.  Supp.  881. 

ARTICLE  II. 

LIABILITY  FOR  NUISANCE. 

A.  In  general. 

The  treasurer  and  manager  of  a  corporation  which  maintains  a 
public  nuisance  may  be  convicted  under  section  1530  of  the  Penal 
Law.   People  v.  Cooper,  200  App.  Div.  413, 193  N.  Y.  Supp.  16. 

A  building  contractor  who  entered  into  a  contract  with  the 
United  States  government  to  construct  a  storage  depot  under  a 
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contract  reciting  that  an  emergency  of  war  existed  which  required 
the  immediate  performance  of  the  work  and  obliged  the  contractor 
to  construct  the  building  "within  the  shortest  possible  time"  ac- 
cording to  drawings  and  specifications  to  be  furnished  to  him  by 
the  government,  and  subject  to  supervision,  direction  and  inspec- 
tion by  government  officers,  is  not  liable  for  the  death  of  the  plain- 
tiff's intestate  caused  by  the  fall,  after  a  heavy  snowstorm,  of  a 
part  of  a  canopy  on  the  side  of  the  building,  where  it  appears  that 
the  plaintiff's  intestate  was  in  the  service  of  the  United  States 
government  at  the  time  of  the  accident,  and  that  the  building  was 
actually  constructed  in  accordance  with  the  plans  and  specifica- 
tions furnished  by  the  government,  and  under  the  direct  super- 
vision of  the  government  agents,  and  was  accepted  by  the 
government  sometime  before  the  accident,  although  the  rods  sup- 
porting the  canopy  were  obviously  of  too  light  a  construction  to 
support  the  weight  placed  upon  them.  Ryan  v.  Feeney  &  Sheehan 
Building  Co.,  202  App.  Div.  45,  195  N.  Y.  Supp.  365. 

B.  Grantee  after  creation  of  nxiisance. 

The  owner  of  property,  if  he  has  notice  or  knowledge  of  the 
existence  of  a  nuisance  thereon,  is  bound  to  remove  it,  although 
it  was  caused  by  a  previous  occupant.  Matter  of  Moose  v.  Town 
Board  of  Health,  116  Misc.  459,  190  N.  Y.  Supp.  161. 

A  telephone  company  which  constructs  its  line  so  as  to  con- 
stitute a  nuisance  may  be  liable  for  injuries  sustained  therefrom, 
although  it  subsequently  transferred  its  telephone  line  to  another 
telephone  company,  but  the  latter  telephone  company  will  not  be 
liable  on  the  theory  that  it  maintained  a  nuisance  where  it  appears 
that  prior  to  the  time  of  the  accident  in  question  the  United  States 
government  took  over  the  line  and  said  telephone  company  had  no 
actual  knowledge  of  the  existence  of  the  nuisance.  Wilks  v.  N.  7. 
Telephone  Co.,  243  N.  Y.  351,  reversing  215  App.  Div.  792,  213 
N.  Y.  Supp.  327. 

The  fact  that  one  purchased  property  adjoining  a  nuisance  long 
after  the  creation  of  the  nuisance  and  with  full  knowledge  thereof, 
does  not  bar  his  right  to  an  injunction.  Andreivs  v.  Perry,  127 
Misc.  320,  216  N.  Y.  Supp.  537. 

C.  Grantor. 

The  test  of  liability  of  one  who  sells  land  with  dangerous  con- 
ditions existing  thereon  at  the  time  of  the  transfer,  does  not  cast 
on  the  vendee  any  duty  of  inspection  before  taking  possession  and 
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he  is  not  responsible  for  the  dangerous  condition  until  he  has  had 
notice  thereof  and  a  reasonable  time  to  repair,  and  recovery  for 
injury  by  a  licensee  of  the  vendee  must  be  had  under  this  rule 
against  a  landlord  vendor.    Killmer  v.  White,  254  N.  Y.  64. 

D.  Occupants. 

In  an  action  to  recover  damages  for  injuries  suffered  by  the 
plaintiff  who,  while  walking  over  iron  doors  in  the  sidewalk,  was 
thrown  and  injured  when  the  doors  were  opened  from  below  by 
defendant's  employee,  the  judgment  in  favor  of  the  plaintiff  must 
be  reversed,  where  there  was  no  proof  that  the  defendant  owned 
or  leased  the  entire  building  in  which  it  had  its  bakery  and  in 
front  of  which  the  iron  doors  were  located,  or  that  the  defendant 
occupied  or  controlled  the  cellar  or  maintained  the  iron  doors; 
and  furthermore,  where  it  was  not  shown  that  the  person  who 
opened  the  doors,  although  in  the  general  employ  of  the  defendant, 
was  at  the  time  within  the  scope  of  his  employment.  Cinelli  v. 
Van  Holm  Bakeries  Co.,  Inc.,  209  App.  Div.  297,  205  N.  Y.  Supp. 
266. 

F.  Landlord. 

Where  the  owner  of  premises  knows,  or  by  the  exercise  of  rea- 
sonable care  can  ascertain,  that  the  premises  have  upon  them  a 
nuisance  dangerous  to  the  public,  it  is  his  duty  to  abate  it  before 
leasing  the  property,  and,  if  he  leases  the  property  without  doing 
this,  he  is  liable  to  respond  in  damages  to  any  one  injured  in  con- 
sequence of  the  nuisance,  though  he  did  not  create  it.  Zolezsi  v. 
MacCanlis,  210  App.  Div.  368,  206  N.  Y.  Supp.  330. 

A  landlord  may  \be  liable  for  a  nuisance  maintained  by  his 
tenant,  where  the  nuisance  was  created  prior  to  the  inception  of 
the  tenancy.  Zolessi  v.  MacCanlis,  210  App.  Div.  368,  206  N.  Y. 
Supp.  330. 

A  landlord  is  not  responsible  for  a  nuisance  which  is  permitted 
by  his  tenants  where  the  landlord  did  not  have  actual  knowledge 
thereof.  Klepper  v.  Seymour  House  Corp.,  212  App.  Div.  277, 
209  N.  Y.  Supp.  67. 

A  landlord  is  not  liable  for  a  nuisance  created  by  his  tenant  of 
which  he  had  no  knowledge.  Zolessi  v.  Kroll  &  Horowits  Furni- 
ture Co.,  243  N.  Y.  490,  modifying  216  App.  Div.  719,  214  N.  Y. 
Supp.  205. 
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J.  Defenses. 

Where  a  pedestrian  is  injured  by  stepping  upon  the  cover  of  a 
coal  hole,  for  the  construction  of  which  no  permit  has  been  given 
by  the  municipality,  the  contributory  negligence  of  the  pedestrian 
is  no  defense  to  an  action  for  his  injuries.  Dietse  v.  Hillman 
Realty  Co.,  201  App.  Div.  370,  194  N.  Y.  Supp.  412. 

Nothing  short  of  clear,  direct  and  express  legislative  action 
is  sufl&cient  to  authorize  a  permanent  structure  in  a  public  high- 
way. Town  of  Mt.  Pleasant  v.  City  of  New  York,  199  App.  Div. 
315,  191  N.  Y.  Supp.  741. 

As  between  private  individuals  certain  encroachments  in  public 
streets,  as  vaults,  cellar  doors  and  gratings,  coal  holes,  areaways, 
etc.,  may  be  presumed  from  lapse  of  time  to  exist  by  consent  of 
the  municipal  authorities  and  such  consent  may  be  legally  given. 
On  the  other  hand,  no  such  presumption  of  consent  arises  from 
the  existence  for  any  length  of  time  of  a  permanent  structure 
occupying  a  portion  of  the  public  highway,  nor  is  it  within  the 
the  power  of  the  municipal  authorities  to  give  such  consent.  Town 
of  Mt.  Pleasant  v.  City  of  New  York,  199  App.  Div.  315,  191  N.  Y. 
Supp.  741. 

ARTICLE  in. 

ABATEMENT  OF  NUISANCE. 

A.  In  general. 

A  mandamus  order  cannot  be  granted  to  compel  a  Board  of 
Health  to  abate  a  nuisance.  Matter  of  Moose  v.  Town  Board  of 
Health,  116  Misc.  459,  190  N.  Y.  Supp.  161. 

The  officers  of  a  municipal  corporation  have  no  right  to  trespass 
upon  private  property  and  abate  a  nuisance  there  existing.  The 
remedy  is  an  action  in  equity.  Klepper  v.  Seymour  House  Corp., 
212  App.  Div.  277,  209  N.  Y.  Supp.  67. 

B.  Public  nuisance. 

On  the  conviction  of  an  individual,  who  was  the  treasurer  and 
manager  of  a  laundry  corporation,  for  maintaining  a  public 
nuisance,  the  court  did  not  have  the  power  to  order  the  defendant 
to  abate  the  nuisance,  and  that  in  default  of  his  abating  the 
nuisance,  it  should  be  abated  by  the  sheriff,  without  proceedings 
taken  against  the  corporation.  People  v.  Cooper,  200  App.  Div. 
413,  193  N.  Y.  Supp.  16. 
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C.  Health  officials. 

The  Board  of  Health  may  have,  under  section  31  of  the  Public 
Health  Law,  full  power,  not  only  for  ordering  the  abatement  of  the 
nuisance,  but  to  compel  one  maintaining  a  nuisance  to  pay  the 
expenses  of  abatement  in  case  of  his  failure  to  do  it  after  proper 
notice.  Matter  of  Moose  v.  Town  Board  of  Health,  116  Misc.  459, 
190  N.  Y.  Supp.  161. 

ARTICLE  IV. 

LEGAL  AND  EQUITABLE  REMEDIES. 

In  an  action  to  restrain  a  nuisance  committed  by  a  contractor 
with  a  city,  the  city  is  not  entitled  as  a  matter  of  right  to  intervene. 
Reid  V.  Products  Manufacturing  Co.,  116  Misc.  424,  190  N.  Y. 
Supp.  403. 

An  action  brought  by  a  district  attorney  under  section  22  of  title 
2  of  the  National  Prohibition  Act  to  enjoin  a  nuisance  alleged  to 
be  the  possession  and  sale  of  intoxicating  liquors,  is  not  an  action 
"for  a  nuisance"  within  the  meaning  of  sections  183  and  425  of 
the  Civil  Practice  Act,  but  is  an  equitable  action  triable  by  the 
court  without  a  jury  within  the  meaning  of  section  185  of  the  Civil 
Practice  Act.  United  States  v.  Myers,  215  App.  Div.  624,  214 
N.  Y.  Supp.  438. 

In  the  absence  of  a  statute  an  action  in  equity  for  an  injunction 
by  a  public  officer  in  the  public  interest  to  abate  a  nuisance  may 
be  doubtful  but  the  legislature  has  power  which  it  has  exercised 
by  the  enactment  of  Article  17-a  of  the  Public  Health  Law  to 
authorize  a  district  attorney  to  bring  actions  to  enjoin  the  main- 
tenance of  disorderly  houses  and  has  directed  that  courts  of  equity 
upon  sufficient  proof  shall  issue  injunctions  closing  the  building 
where  the  nuisance  was  maintained,  but  so  much  of  the  statute  as 
presumes  to  impose  a  penalty  under  the  guise  of  a  tax  is  violative 
of  the  constitution  of  the  state  of  New  York  in  that  it  divests  the 
defendant  of  a  constitutionally  secured  right  to  trial  by  jury  of 
the  facts.    People  ex  rel.  Lemon  v.  Elmore,  256  N.  Y.  489. 

ARTICLE  V. 

JUDGMENT. 

B.  Damages. 

The  rule  of  damages  is  the  difference  in  the  rental  value  of  the 
plaintiff's  property  free  from  the  effects  of  the  nuisance  and  its 
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value  subsequent  to  the  nuisance.  If  there  is  no  evidence  of  loss 
in  the  rental  value,  the  plaintiff  is  entitled  to  but  nominal  damages. 
Andrews  v.  Perry,  127  Misc.  320,  216  N.  Y.  Supp.  537. 

While  it  appears  that  no  lapse  of  time  may  bar  the  right  to  an 
action  to  enjoin  the  continuance  of  a  public  nuisance  on  the  part 
of  those  suffering  special  and  peculiar  damage  different  from  the 
public  generally,  nevertheless,  acquiescence  for  forty  years  is 
strongly  evidentiary  that  the  parties  ever  thought  they  were  being 
injured.    Van  Cortlandt  v.  N.  Y.  Central  R.  R.  Co.,  265  N.  Y.  249. 

C.  Injunction. 

An  injunction  does  not  necessarily  follow  in  all  cases  where  a 
nuisance  exists,  and  the  equities  of  the  parties  must  be  considered. 
Andrews  v.  Perry,  127  Misc.  320,  216  N.  Y.  Supp.  537. 
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ARTICLE  Vm. 

References. 

ARTICLE  IX. 
Interlocutory  judgment. 

ARTICLE  X. 
Actual  partition. 

ARTICLE  XI. 
Sale  of  property. 

ARTICLE  XII. 
Final  judgment. 

ARTICLE  XIII. 
Effect  of  final  judgment. 

ARTICLE  XIV. 

Distribution  of  proceeds. 

H.  Inchoate  dower  and  future  estates. 
J.   Share  of  deceased. 

ARTICLE  XV. 

Costs  and  allowances. 

ARTICLE  I. 

INTRODUCTORY. 

A.  Nature  of  action. 

The  procedure  in  a  partition  action  is  purely  statutory.  Zalewski 
V.  ZalewsU,  118  Misc.  346,  194  N.  Y.  Supp.  324. 

C.  Jurisdiction  of  courts. 

Although  the  County  Court  ordinarily,  has  no  jurisdiction  of 
an  action  to  impress  a  trust  on  real  property,  if  such  a  cause  of 
action  is  set  up  as  a  counterclaim  to  an  action  in  partition,  the 
court  under  section  69  of  the  Civil  Practice  Act  has  jurisdiction 
to  render  judgment  on  the  counterclaim.  Rohssler  v.  Rohssler, 
120  Misc.  569,  199  N.  Y.  Supp.  830. 

The  Supreme  Court  will  not  ordinarily  assume  jurisdiction  of 
an  action  for  an  accounting  of  executors,  but  if  an  action  for  that 
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purpose  is  brought  in  the  Supreme  Court  and  asks  for  the  parti- 
tion of  real  estate,  which  cannot  be  decreed  in  the  Surrogate's 
Court,  the  Surrogate's  Court  will  not  assume  jurisdiction  of  a 
proceeding  to  compel  an  accounting  by  the  executor.  Matter  of 
Appell,  123  Misc.  12,  204  N.  Y.  Supp.  889,  afiBrmed  215  App.  Div. 
769,  213  N.  Y.  Supp.  757. 

E.  Relation  to  other  actions. 

An  action  for  the  admeasurement  of  dower  in  the  property, 
commenced  during  the  pendency  of  an  action  for  the  partition 
thereof,  will  be  dismissed,  as  the  dowress  will  procure  all  of  her 
rights  in  the  partition  action.  Smith  v.  Lewis,  190  N.  Y.  Supp. 
376. 

ARTICLE  II. 

PROPERTY  SUBJECT  TO  PARTITION. 

C.  Personal  property. 

A  court  of  equity  has  the  right  under  peculiar  circumstances  to 
entertain  a  suit  for  the  partition  of  personal  property  which  is 
jointly  owned,  at  the  instance  of  one  of  the  joint  owners  and  with- 
out the  consent  of  the  other.  Thus,  a  wife  who  has  received  a 
decree  of  divorce  may  maintain  such  action  for  the  partition  of  a 
joint  bank  account  which  was  created  before  the  divorce  was 
granted.    Loker  v.  Edmans,  204  App.  Div.  223, 197  N.  Y.  Supp.  857. 

E.  Property  subject  to  power  of  sale. 

Partition  cannot  be  had  of  real  estate  where  a  testator  directs 
his  executors  to  sell  it  and  distribute  the  proceeds  among  the  per- 
sons named  in  the  will.  Allison  v.  Coffin,  125  Misc.  615,  211  N.  Y. 
Supp.  545. 

ARTICLE  m. 

BY  WHOM  MAINTAINED. 

C.  Joint  tenant  or  tenant  in  common. 

Section  1012  of  the  Civil  Practice  Act  plainly  indicates  that  an 
action  of  partition  can  be  maintained  only  by  joint  tenants  or 
tenants  in  common,  having  one  of  the  enumerated  estates  in  land, 
against  co-tenants  having  similar  estates.  O'Neil  v.  Murray,  120 
Misc.  151,  198  N.  Y.  Supp.  705. 

An  executor  cannot  maintain  in  his  representative  capacity  an 
39 
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action  for  the  partition  of  the  real  estate  of  the  deceased.    Evans 
V.  Appell,  240  N.  Y.  585. 

Plaintiff,  who  succeeded  his  testator  as  plaintiff  in  an  action 
for  the  partition  of  real  property  held  by  the  testator  and  the 
defendant  under  a  deed  which  conveyed  the  property  to  them  ' '  as 
joint  tenants,  with  the  right  of  survivorship,"  is  not  entitled  to 
a  judgment  decreeing  partition  and  sale  thereof,  for  the  death  of 
the  testator  after  the  commencement  of  the  action  and  before  judg- 
ment vested  the  title  in  the  defendant  as  survivor ;  while  the  inter- 
est of  the  parties  could  have  been  severed  by  the  conveyance 
thereof  or  by  a  judgment  of  partition,  until  such  a  severance  the 
rights  of  the  parties  remained  unchanged,  including  the  right 
of  survivorship.  The  mere  commencement  of  the  action  cannot 
be  regarded  as  constituting  a  severance  of  their  interests.  Ellison 
V.  Murphy,  128  Misc.  471,  219  N.  Y.  Supp.  667. 

D.  Necessity  of  possession  of  plaintiff. 

An  action  for  partition  may  not  lie  where  plaintiff  was  neither 
a  joint-tenant  nor  a  tenant-in-common  of  the  property  at  the  be- 
ginning of  the  action;  nor  had  he  seizin  in  fact  nor  in  law,  nor 
had  he  been  disseized  by  a  void  devise.  He  had  neither  posses- 
sion nor  right  to  possession  of  the  lands  but  merely  a  chose  in 
action  to  have  an  oral  trust  declared,  which  might  have  been  de- 
feated if  the  Statute  of  Frauds  had  been  pleaded  as  a  defense, 
McKenna  v.  Meehan,  248  N.  Y.  206. 

E.  Heir  attacking  devise. 

In  partition  the  title  or  interest  of  any  party  in  the  property  as 
stated  in  any  pleading  may  be  put  in  issue  and  the  issues  thus 
joined  must  be  tried  and  determined  in  the  action.  (Civil  Practice 
Act,  §  1022.)  A  person  claiming  to  be  an  heir  may  maintain  an 
action  in  partition  notwithstanding  an  apparent  devise  thereof  to 
another  by  the  defendant  and  possession  under  such  devise  but  the 
plaintiff  must  allege  and  establish  that  the  apparent  devise  is  void. 
(Civil  Practice  Act,  §  1016.)  In  other  words  a  disseized  co-tenant 
may,  by  proper  allegation  and  proof,  maintain  compulsory  parti- 
tion as  against  a  void  devise.  {Weston  v.  Stoddard,  137  Misc. 
119.)  McKenna  v.  Meehan,  248  N.  Y.  206. 

F.  Remainderman. 

A  child  of  testator  has  a  contingent  interest  only  in  real  estate 
which  the  testator  devised  to  his  wife  to  hold  in  trust  for  her  sup- 


PABTITION".  611 

port  during  her  lif etin;e  and  for  the  support  of  his  children  during 
their  minority,  with  provision  that  after  the  death  of  his  wife  the 
property  should  be  divided  equally  among  his  "children  or  their 
heirs,"  and  she  cannot,  therefore,  during  the  life  of  the  wife,  main- 
tain an  action  for  the  partition  of  the  real  estate  under  the  pro- 
visions of  section  1014  of  the  Civil  Practice  Act.  A  consent 
executed  by  the  wife  for  the  granting  of  the  relief  demanded  in  the 
complaint  and  an  agreement  by  her  to  accept  the  computed  cash 
value  of  her  interest  in  the  property  does  not  confer  upon  the 
plaintiff,  under  sections  38  and  40  of  the  Real  Property  Law,  a 
present  right  to  reduce  to  her  own  possession  and  use  the  share 
of  the  property  which  would  be  hers  in  the  event  she  outlived  her 
mother,  for  until  her  mother  dies  it  cannot  be  ascertained  whether 
or  not  she  will  ever  be  entitled  to  any  part  of  the  property.  Cleere 
V.  Riley,  123  Misc.  9,  204  N.  Y.  Supp.  44,  affirmed  210  App.  Div. 
813,  205  N.  Y.  Supp.  917,  affirmed  240  N.  Y.  556. 

H.  Husband  and  wife. 

After  a  divorce  between  husband  and  wife  holding  real  estate  as 
tenants  by  the  entirety,  they  become  tenants  in  common  of  the 
property,  and  one  of  the  parties  may  maintain  an  action  to  parti- 
tion the  real  estate.  Tax  v.  Yax,  240  N.  Y.  590,  affirming  211  App. 
Div.  872 ;  Melchers  v.  Bertolido,  118  Misc.  196, 192  N.  Y.  Supp.  781. 

ARTICLE  IV. 

PARTIES  DEFENDANT.  i 

C.  Parties  in  general. 

The  fact  that  all  of  the  necessary  and  proper  parties  are  not 
joined  iu  an  action  of  partition,  does  not  require  a  stay  of  pro- 
ceedings, for  other  parties  may  be  brought  in  under  the  Civil 
Practice  Act.  St.  John  v.  Putnam,  128  Misc.  714,  220  N.  Y.  Supp. 
141. 

P.  Dowress. 

Upon  the  death  of  a  widow  before  her  dower  interest  has  been 
admeasured,  her  interest  in  the  real  estate  of  her  deceased  hus- 
band ceases,  and  the  executor  of  such  widow  is  not  a  proper  or 
necessary  party  in  an  action  for  the  partition  of  the  real  estate. 
Lowe  V.  Plainfield  Trust  Co.,  216  App.  Div.  72,  215  N.  Y.  Supp.  50. 
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0.  People  of  state  as  defendant. 

The  people  of  the  state  may  be  a  party  to  an  action  of  partition 
in  the  same  manner  as  a  private  person,  and  its  title  to  the  prem- 
ises may  be  tried  in  the  action.  O'Neil  v.  Murray,  120  Misc.  151, 
198  N.  Y.  Supp.  705. 

ARTICLE  V. 

PLEADINGS. 

H.  Joinder  of  causes  of  action. 

Under  the  Civil  Practice  Act,  an  action  for  the  partition  of  two 
parcels  may  be  maintained  although  some  of  the  defendants  are 
not  interested  in  one  of  the  parcels.  Hoyt  v.  Ruge,  119  Misc.  544, 
197  N.  Y.  Supp.  527. 

ARTICLE  VI. 

MATTERS  OF  PRACTICE. 

B.  Abatement  and  revival. 

An  action  of  partition  does  not  abate  upon  the  death  of  the 
sole  plaintiff  between  the  interlocutory  judgment  and  sale.  In 
such  a  case  the  substitution  of  a  new  party  is  unnecessary. 
ZalewsU  v.  Zalewski,  118  Misc.  346,  194  N.  Y.  Supp.  324. 

Upon  the  death  of  the  sole  plaintiff,  a  creditor  cannot  be  sub- 
stituted in  his  place  for  under  section  1018  of  the  Civil  Practice 
Act,  as  no  person  other  than  a  joint  tenant  or  tenant  in  common 
can  be  the  plaintiff  in  a  partition  suit.  Zalewski  v.  Zalewski,  118 
Misc.  346,  194  N.  Y.  Supp.  324. 

Where  in  a  partition  proceeding  one  of  the  defendants  dies  after 
entry  of  the  interlocutory  judgment,  the  final  judgment  may  be 
entered  under  section  478  of  the  Civil  Practice  Act  in  the  name  of 
the  original  parties.  A  motion  by  an  executor  of  the  deceased 
party  made  prior  to  the  entry  of  final  judgment,  for  his  substitu- 
tion in  place  of  the  deceased,  is  premature  and  must  be  denied. 
Sinclair  v.  Purdy,  214  App.  Div.  156,  211  N.  Y.  Supp.  849. 

Upon  the  entry  of  a  final  judgment  an  executor  of  a  party  who 
died  after  the  entry  of  the  interlocutory  judgment  has  a  right  to 
appeal  under  subdivision  2  of  section  557,  as  a  person  aggrieved, 
and  he  may  then  move  to  be  substituted  as  a  party,  and  upon  his 
motion  being  granted,  his  appeal  can  be  heard,  but  it  will  be  neces- 
sary, not  only  to  make  the  substitution  of  the  executor,  but  also 
to  bring  in  all  legatees  named  in  the  will  of  the  deceased  party  as 
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defendants.     Sinclair  v.  Purdy,  214  App.  Div.  156,  211  N.  Y. 
Supp.  849. 

An  equitable  conversion  of  real  property  to  personalty  occurs 
as  soon  as  a  direction  for  the  sale  thereof  and  final  judgment 
thereon  confirming  the  sale  and  directing  distribution  of  the  inter- 
ests as  deterpained  are  made,  notwithstanding  the  fact  that  the 
actual  conveyance  of  the  property  under  the  direction  to  sell  is 
delayed.  Accordingly,  the  share  of  a  party  who  died  after  the 
confirmation  of  a  sale  of  certain  real  property  in  an  action  for 
the  partition  thereof,  but  before  the  actual  conveyance  under  the 
direction  to  sell  was  made,  is  personalty  and  passes  to  his  next  of 
kin  for  distribution.  The  widow  of  said  decedent  who,  in  the 
course  of  the  partition  proceedings,  executed  a  release  of  her 
dower  interest  to  said  decedent  prior  to  the  sale  of  the  property, 
is  not  entitled  to  her  dower  interest  upon  distribution.  Langrick 
V.  Rowe,  126  Misc.  256,  212  N.  Y.  Supp.  240. 

D.  Service  of  summons  by  publication. 

In  an  action  for  partition,  the  moving  papers,  on  a  motion  to 
serve  the  summons  upon  non-resident  defendants  personally  out- 
side the  state  or  by  publication,  were  sufficient  where,  after  alleging 
on  information  and  belief  the  non-residence  of  the  defendants  at 
their  respective  places  of  residence  as  of  the  date  of  the  verifica- 
tions of  the  affidavits,  set  out  that  the  vendor,  after  exercising 
due  diligence,  was  unable  to  procure  personal  service  of  the  sum- 
mons within  the  state  on  any  of  the  non-resident  defendants,  since 
the  knowledge  of  the  vendor,  in  her  capacity  as  administratrix  of 
the  estate  of  the  deceased  owner  of  the  premises,  was  peculiarly 
well  informed  and  the  continuance  of  the  places  of  residence  may 
be  presumed  to  have  continued ;  and,  therefore,  the  court  granting 
the  order  of  publication  had  jurisdiction.  McQuirk  v.  Dean,  123 
Misc.  612,  206  N.  Y.  Supp.  50. 

The  affidavit  used  as  a  basis  for  an  order  of  publication  need 
not  furnish  conclusive  evidence  of  the  facts  relied  on.  It  is  suffi- 
cient if  the  proof  has  a  legal  tendency  to  make  out  in  all  its  parts 
a  case  for  the  action  of  the  judge.  If  all  the  essential  facts  are 
stated,  though  insufficiently,  the  court  obtains  jurisdiction.  Smith 
V.  R.  B.  I.  Building  Corporation,  126  Misc.  826,  215  N.  Y.  Supp.  1. 

Where  the  affidavit  used  as  a  basis  for  an  order  of  publication  is 
defective,  not  in  omitting  to  state  a  material  fact,  but  in  the  mode 
of  stating  it  or  in  the  degree  of  proof,  the  resulting  judgment,  even 
though  erroneous,  and  therefore  voidable  by  direct  attack,  cannot 
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be  said  to  be  coram  non  judice  and  hence  void  on  its  face.    Smith 
V.  R.  B.  I.  Building  Corporation,  126  Misc.  826,  215  N.  Y.  Supp.  1. 

ARTICLE  VII. 

ISSUES  AND  THEIR  TRIAL. 

A.  Civil  Practice  Act,  §  1022.    Title  of  parties  may  be  tried. 

The  title  or  interest  of  any  party  in  the  property,  as  stated  in  any  pleading,  may 
he  put  in  issue.  The  issues  thus  joined  must  be  tried  and  determined  in  the  action. 
When  any  defendant,  not  a  tenant  in  common  or  joint  tenant  with  plaintiff,  puts  in 
issue  the  title  or  interest  of  plaintiff,  aU  subsequent  proceedings  as  to  such  defendant, 
including  the  trial,  judgment  and  execution,  shall  be  the  same  as  if  it  were  an  action 
in  ejectment.     (Amended  by  Chapter  665,  Laws  of  1929.) 

B.  Title  of  plaintiff. 

It  is  proper  in  an  action  for  partition  to  determine  the  conflict- 
ing claims  and  rights  to  and  affecting  the  property  to  be  parti- 
tioned.   O'Neil  V.  Murray,  120  Misc.  151,  198  N.  Y.  Supp.  705. 

In  an  action  for  partition,  the  defense  interposed  by  the  respond- 
ent that  she  was  entitled  to  the  land  in  question  under  an  oral 
agreement  with  her  mother  will  be  sustained  where  it  appears  that 
the  mother  agreed  that  if  the  respondent  would  live  with  her  dur- 
ing the  remainder  of  her  life  and  care  for  her  she  would  give  the 
respondent  the  property  in  question;  that  the  respondent  fully 
performed  her  part  of  the  contract  and  her  mother  made  a  will 
devising  the  property  to  her,  but  subsequently  changed  it;  that 
the  evidence  is  clear  and  convincing  as  to  the  making  of  the  con- 
tract ;  and  that  the  defense  of  the  Statute  of  Frauds  was  not  inter- 
posed to  respondent's  claim.  Flanagan  v.  Flanagan,  209  App. 
Div.  190,  204  N.  Y.  Supp.  798. 

In  a  partition  action,  in  which  the  title  to  the  land  is  claimed 
by  one  of  the  parties  by  virtue  of  a  will  executed  in  California  by 
a  resident  thereof,  in  accordance  with  our  statute,  the  party  claim- 
ing title  through  the  will  is  only  required  to  prove  the  due  execu- 
tion of  the  will  by  common  law  proof.  Bouton  v.  Fleharty,  215 
App.  Div.  180,  213  N.  Y.  Supp.  455,  affirmed  242  N.  Y.  591. 

An  action  for  partition  based  upon  the  intestacy  of  a  deceased 
will  not  be  stayed  during  the  pendency  of  the  proceeding  to  probate 
an  alleged  will  of  the  decedent,  for  the  Supreme  Court  has  plenary 
power  in  a  partition  action  to  determine  the  rights  and  interests 
of  all  of  the  parties.  8t.  John  v.  Putnam,  128  Misc.  714,  220  N.  Y. 
Supp.  141. 
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D.  Agreement  not  to  maintain  action. 

In  an  action  for  the  partition  and  sale  of  certain  real  property, 
held  by  the  plaintiff  and  the  appellant  in  common,  in  which  the 
appellant  interposes  a  defense  that  it  was  agreed  that  they  would 
hold  the  property  until  it  could  be  sold  for  profit,  evidence  of  an 
oral  agreement  in  support  of  defendant's  defense  is  not  admissible, 
since  it  appears  that  said  alleged  oral  agreement  to  hold  the  prop- 
erty until  it  could  be  sold  at  a  profit  was  made  prior  to  an  assign- 
ment made  by  the  appellant  to  the  plaintiff,  and  was  not  contained 
in  that  instrument  nor  in  the  deed  subsequently  executed  to  the 
plaintiff  and  the  appellant  as  tenants  in  common.  Smith  v.  Smith, 
214  App.  Div.  383,  212  N.  Y.  Supp.  196. 

F.  Accounting  between  co-tenants. 

It  is  the  duty  of  a  life  tenant  to  keep  the  premises  in  repair  or 
in  at  least  as  good  condition  as  they  were  at  the  inception  of  the 
life  estate.  If  one  of  the  remaindermen  of  real  property  purchases 
a  life  estate,  he  will  not  be  allowed,  in  an  action  of  partition  after 
the  death  of  such  remainderman,  any  payments  he  may  have  made 
for  the  preservation  and  repair  of  the  property,  so  far  as  such 
payments  were  made  after  he  purchased  the  life  estate.  Peerless 
Candy  Co.,  Inc.  v.  Kessler,  123  Misc.  361,  205  N.  Y.  Supp.  884. 

While  it  is  the  duty  of  a  life  tenant  to  make  all  necessary  re- 
pairs to  the  premises  in  order  to  preserve  them  in  the  condition 
in  which  he  found  them  at  the  commencement  of  the  life  estate, 
expenditures  for  permanent  improvements  beneficial  to  the  re- 
mainderman may  be  apportioned.  Peerless  Candy  Co.,  Inc.  v. 
Kessler,  123  Misc.  735,  205  N.  Y.  Supp.  883. 

A  plaintiff  in  a  partition  action  who  has  paid  taxes  and  water 
rents  charged  against  the  property  prior  to  acquiring  the  interest 
of  the  life  tenant,  to  protect  the  tax  lien  held  by  it,  is  entitled  to  be 
reimbursed  for  the  amount  paid.  Peerless  Candy  Co.,  Inc.  v. 
Kessler,  123  Misc.  735,  205  N.  Y.  Supp.  883. 

Where  a  life  tenant  of  real  estate  has  failed  to  pay  the  taxes 
thereon,  one  of  the  remaindermen  will  be  allowed,  in  an  action  for 
the  partition  of  the  property  maintained  after  the  death  of  the  life 
tenant,  reimbursement  of  the  amount  of  such  tax  liens  and  also 
the  amount  of  taxes  subsequently  paid  before  the  death  of  the  life 
tenant,  where  such  payments  were  made  to  protect  the  tax  lien 
of  such  remainderman.  Peerless  Candy  Co.,  Inc.  v.  Kessler,  123 
Misc.  361,  205  N.  Y.  Supp,  884. 
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H.  Jury  trial. 

If  an  equitable  counterclaim  is  interposed  in  an  action  of  parti- 
tion, the  defendant  is  entitled  to  a  jury  trial  under  section  1023. 
Rohssler  v.  Rohssler,  120  Misc.  569,  199  N.  Y.  Supp.  830. 

J.  New  trials. 

Where  there  has  been  a  separate  trial  of  specific  issues  of  fact 
between  two  defendants  in  an  action  of  partition,  the  trial  court 
cannot  entertain  a  motion  to  set  aside  a  verdict  in  favor  of  one 
of  the  defendants  and  for  a  new  trial.  Under  rule  221  of  the  Rules 
of  Civil  Practice  such  a  motion  can  be  made  only  to  the  court  ren- 
dering the  final  judgment  in  the  action.  Marks  v.  Mullen,  119  Misc. 
82, 195  N.  Y.  Supp.  764. 

ARTICLE  VIII. 

REFERENCES. 

(No  new  material  under  this  article.) 

ARTICLE  IX. 

INTERLOCUTORY  JUDGMENT. 

An  interlocutory  judgment  in  an  action  of  partition  is  to  all 
intents  and  purposes  a  final  judgment  although  it  declares  the 
right,  share  or  interest  of  each  party  in  the  property  and  directs 
a  sale.  All  subsequent  procedure  is  in  accordance  with  the  terms 
of  the  interlocutory  judgment  and  of  the  statute.  At  no  time  is 
the  plaintiff  called  upon  to  take  any  further  procedural  step.  The 
sale  is  conducted  by  a  referee  upon  whose  shoulders  is  also  placed 
the  duty  of  publishing  the  notice  of  sale.  Zalewski  v.  Zalewski, 
118  Misc.  346,  194  N.  Y.  Supp.  324. 

Where  a  judgment  of  the  Appellate  Division  which  modified 
in  minor  details  an  interlocutory  judgment  of  sale  has  no  element 
of  finality,  an  appeal  to  the  Court  of  Appeals  may  be  dismissed. 
Webster  v.  Webster,  243  N.  Y.  520,  dismissing  appeal  214  App. 
Div.  806,  210  N.  Y.  Supp.  934. 

ARTICLE  X. 

ACTUAL  PARTITION. 

(No  new  material  under  this  article.) 
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ARTICLE  XI. 

SALE  OF  PROPERTY. 

The  report  of  a  referee  appointed  to  sell  real  estate  in  an  action 
of  partition,  cannot  be  confirmed  if  it  is  not  under  oath.  Leahy  v. 
Leahy,  116  Misc.  330,  189  N.  Y.  Snpp.  897. 

The  interlocutory  judgment  containing  no  other  direction  than 
that  all  taxes  which  are  liens  upon  the  properties  sold  must  be 
paid  out  of  the  proceeds  of  sale,  a  motion  by  the  guardian  ad  litem 
of  infant  defendants  to  amend  the  judgment  so  that  the  two  par- 
cels in  question  may  be  resold  subject  to  unpaid  taxes  and  assess- 
ments, or  that  they  be  eliminated  from  the  complaint,  is  proper. 
Leahy  v.  Leahy,  116  Misc.  330,  189  N.  Y.  Supp.  897., 

An  alleged  defect  in  the  title,  which  is  based  upon  mere  possi- 
bility, or  a  very  improbable  or  remote  contingency,  which  accord- 
ing to  ordinary  experience  has  no  probable  basis,  will  not  neces- 
sarily rjelieve  the  purchaser  from  his  obligation.  Langrich  v. 
Rowe,  212  App.  Div.  404,  209  N.  Y.  Supp.  22. 

ARTICLE  XII. 

FINAL  JUDGMENT. 

Where  under  the  interlocutory  judgment  in  a  partition  action 
and  the  terms  of  sale,  the  purchaser  will  be  entitled  to  the  prop- 
erties— six  pieces — free  from  all  taxes,  and  it  is  proposed  to  pay 
from  the  proceeds  of  the  sale  of  four  parcels,  the  unpaid  taxes 
against  the  other  two  parcels,  each  of  which  were  sold  for  a 
nominal  sum,  a  motion  to  confirm  the  referee's  report  of  sale  will 
be  denied  with  leave  to  renew,  as  to  grant  the  motion  would  be  to 
make  a  present  to  the  purchasers  at  the  expense  of  infants  and 
other  parties  interested.  Leahy  v.  Leahy,  116  Misc.  330, 189  N.  Y. 
Supp.  897. 

ARTICLE  XIII. 

EFFECT  OF  FINAL  JUDGMENT. 

(No  new  material  under  this  article.) 

ARTICLE  XIV. 
DISTRIBUTION  OF  PROCEEDS. 

H.  Inchoate  dower  and  future  estates. 

Section  1053  of  the  Civil  Practice  Act  contains  no  requirement 
for  the  filing  of  consent  by  the  wife  to  the  allowance  of  a  gross  sum 
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in  full  payment  of  her  inchoate  dower  and  her  failure  to  consent 
does  not  work  a  forfeiture  of  her  rights  in  the  sum  so  awarded. 
Youngs  v.  Goodman,  199  App.  Div.  281,  192  N.  Y.  Supp.  3. 

Where  a  judgment  in  partition  directs  that  the  wife  of  a  party 
to  the  action  is  entitled  to  a  gross  sum  to  be  fixed  by  the  court 
according  to  the  principles  of  law  applicable  to  annuities  and  to 
be  paid  pursuant  to  section  1053  of  the  Civil  Practice  Act,  out  of 
the  shares  of  the  proceeds  to  which  her  husband  is  entitled,  and 
said  sum  is  so  determined,  the  title  thereto  vests  absolutely  in  the 
wife,  and  the  husband,  in  case  the  wife  does  not  withdraw  the  fund 
from  court,  is  not  entitled  on  her  death  to  have  it  paid  to  him,  but 
it  passes  to  her  legal  representatives.  Youngs  v.  Goodman,  199 
App.  Div.  281,  192  N.  Y.  Supp.  3. 

Where  as  the  result  of  a  partition  action  it  was  adjudged  that 
a  certain  defendant  was  entitled  to  receive  a  fixed  share  of  the  pro- 
ceeds of  sale  subject  to  the  inchoate  right  of  dower  of  his  wife, 
and  it  was  thereafter  ordered  that  the  chamberlain  of  the  city  of 
New  York  pay  to  the  husband  a  certain  sum  and  to  his  wife  another 
amount  as  and  for  a  gross  sum  to  which  she  was  entitled  in  lieu 
of  her  dower  interest,  but  she  did  not  appear  in  the  action  and 
died  some  years  after  without  claiming  the  fund,  as  between  her 
husband  as  survivor  and  her  personal  representatives,  the  hus- 
band is  entitled  to  the  fund.  The  right  of  dower  of  the  wife 
terminated  with  her  death.  She  could  assert  her  right  to  the  fund 
only  during  her  life,  and  when  she  took  no  proceedings  to  withdraw 
it  the  right  thereto  abated  at  her  death.  Youngs  v.  Goodman,  240 
N.  Y.  470,  affirming  214  App.  Div.  497,  212  N.  Y.  Supp.  407. 

Where,  after  the  sale  of  property,  in  a  partition  action,  an  order 
is  made  under  section  1053  of  the  Civil  Practice  Act,  fixing  the 
value  of  the  inchoate  right  of  dower  of  the  wife  of  one  of  the 
parties,  and  the  sum  so  fixed  is  paid  to  the  chamberlain  of  the  city 
of  New  York,  a  subsequent  order  granted  on  the  application  of  the 
husband  which  recites  the  death  of  the  wife  and  does  not  show 
that  notice  was  given  to  her  representatives,  directing  the  cham- 
berlain to  pay  said  money  over  to  the  husband  is  void  on  its  face 
since  under  the  first  order  the  money  became  the  absolute  property 
of  the  wife.  The  chamberlain  of  the  city  of  New  York  who  paid 
the  money  over  to  the  husband,  as  directed  by  said  order,  is  not 
protected  by  the  order  for  it  was  not  "duly  made"  as  required 
by  section  197  of  the  Greater  New  York  Charter,  and,  therefore, 
he  will  be  directed  to  pay  said  money  over  to  the  administrator 
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of  the  wife.    Youngs  v.  Goodman,  202  App,  Div.  690,  195  N.  Y. 
Supp.  476. 

J.  Share  of  deceased. 

It  has  been  said  that  in  a  partition  action  there  is  no  authority 
for  the  direction  to  pay  money  into  Surrogate's  Court,  although 
such  authority  did  exist  prior  to  the  year  1896.  Matter  of  Murphy, 
197  App.  Div.  139, 188  N.  Y.  Supp.  1,  affirmed  232  N.  Y.  547. 

Section  1045  of  the  Civil  Practice  Act  governs  the  disposition  of 
proceeds  in  partition  actions  which  are  instituted  within  18  months 
from  the  granting  of  letters  of  administration  or  of  letters  testa- 
mentary, and  the  surrogate  has  no  power  to  proceed  under  section 
238  of  the  Surrogate's  Court  Act.  An  order  directing  payment 
of  money  to  an  executor  affects  a  substantial  right  of  a  devisee  of 
the  deceased  who  is  entitled  to  a  share  of  the  partition  money. 
Matter  of  Murphy,  197  App.  Div.  139,  188  N.  Y.  Supp.  1,  affirmed 
232  N.  Y.  547. 

Where  an  interlocutory  judgment  in  a  partition  action  instituted 
within  18  months  after  the  death  of  the  owner  of  the  land  directs 
that  the  property  be  sold  free  from  liens  and  on  consent  of  the 
parties  that  the  money  be  paid  into  the  Surrogate's  Court,  by  pay- 
ing the  same  to  the  county  treasurer,  the  Surrogate's  Court  has  no 
power  in  proceedings  instituted  by  the  executor  to  sell  said  real 
property  for  the  payment  of  debts,  to  direct  that  said  funds  be 
paid  over  to  the  executor  on  his  giving  a  bond.  Matter  of  Murphy^ 
197  App.  Div.  139, 188  N.  Y.  Supp.  1,  affirmed  232  N.  Y.  547. 

"Where  at  the  time  of  rendering  final  judgment,  more  than  eight- 
een months  has  elapsed  since  the  granting  of  letters  of  administra- 
tion, on  proof  that  no  proceeding  to  sell  real  estate  for  the  payment 
of  debts  is  pending  in  the  Surrogate's  Court,  the  court  should 
direct  payment  of  the  shares  to  the  parties  in  accordance  with  the 
interlocutory  judgment.  Brown  v.  O'Neill,  124  Misc.  486,  209 
N.  Y.  Supp.  221. 

ARTICLE  XV. 

COSTS  AND  ALLOWANCES. 

Section  1546  of  the  Civil  Practice  Act  limits  the  referee 's  fees  to 
$500,  and  no  judge  or  court  can  allow  fees  in  contravention  of  this 
statute.  If  the  referee  should  retain  more  than  the  statutory 
amount  for  such  services  he  would  violate  the  statute  and  would 
have  to  make  restitution ;  and  an  order  in  derogation  of  the  statute, 
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inadvertently  made,  would  be  no  protection  to  the  referee ;  and  it 
would  be  the  duty  of  the  guardian  ad  litem  to  see  that  illegal  fees 
were  not  retained  by  the  referee.  The  court  has  no  jurisdiction  to 
exercise  any  discretion  as  to  this  or  to  allow  any  fees  arrived  at  by 
any  other  method  than  that  described  by  section  1546  of  the  Civil 
Practice  Act.    Brown  v.  O'Neil,  124  Misc.  486,  209  N.  Y.  Supp.  221. 

By  an  amendment  effected  by  Chapter  466  of  the  Laws  of  1926, 
the  statutory  allowance  was  changed  to  the  following  amounts: 
"1.  Upon  a  sum  not  exceeding  two  hundred  dollars,  ten  per 
centum.  2.  Upon  an  additional  sum  not  exceeding  eight  hundred 
dollars,  five  per  centum.  3.  Upon  an  additional  sum  not  exceeding 
two  thousand  dollars,  two  per  centum.  4.  Upon  an  additional  sum 
not  exceeding  five  thousand  dollars,  one  per  centum.  5.  Where 
such  an  action  is  settled  before  judgment,  the  plaintiff  is  entitled 
to  a  percentage  upon  the  amount  paid  or  secured  upon  the  settle- 
ment, at  one-half  of  those  rates." 

The  minimum  of  ten  dollars  referee's  fees  was  changed  to 
twenty-five  dollars  by  Chapter  252,  Laws  of  1926. 


I  PENAL  BOND,  ACTION  ON. 

H.  Amoimt  of  recovery. 

Originally  at  common  law  the  penalty  of  a  bond  was  payable 
according  to  its  terms  on  the  breach  of  a  condition,  without  refer- 
ence to  the  damage,  but  with  the  growth  of  courts  of  equity  the 
chancellor  gave  relief  by  enjoining  the  collection  of  the  judgment 
if  there  was  hardship  or  oppression  in  the  enforcement  of  the  bond 
according  to  its  letter  and  the  principles  governing  relief  in  the 
nature  of  remission  of  the  penalty  by  action  under  Civil  Practice 
Act,  §  160,  are  not  different  from  those  that  moved  the  conscience 
of  the  chancellor.  Burston  v.  Garrett  Building  Corp.,  252  N.  Y. 
230. 


PENALTY  OR  FORFEITURE. 

C.  Action  for  penalty  for  forfeiture  to  people. 

Where  the  superintendent  of  insurance  held  that  an  insurance 
company  had  willfully  violated  sections  141  and  141-b  of  the  Insur- 
ance Law  in  the  issuance  of  certain  automobile  insurance  policies 
and,  acting  under  the  alleged  authority  of  these  sections,  imposed 
a  penalty  upon  the  insurance  company,  the  superintendent  exceeds 
in  the  imposition  of  such  penalty  the  inherent  power  of  his  office 
and  lacks  authorization  for  such  action  in  the  Insurance  Law ;  his 
duty  involved  only  giving  notice  of  the  violation  to  the  attorney 
general,  whose  duty  it  was  to  proceed  in  a  civil  action  under  Article 
71  of  the  Civil  Practice  Act  for  the  recovery  of  the  penalty.  In  the 
Matter  of  New  Jersey  Fidelity  and  Plate  Glass  Insurance  Co.  v. 
Van  Schaick,  236  App.  Div.  223,  259  N.  Y.  Supp.  108,  affirmed  261 
N.  Y.  541. 


621 


PEOPLE,  ACTIONS  IN  BEHALF  OF. 

ARTICLE  I. 
Action  against  usurper  of  office  or  franchise. 

D.  Exclusiveness  of  remedy. 

E.  When  remedy  available. 
Q-.  Duty  of  attorney-general. 

H.  Proceedings  when  complaint  names  rightful  incumbent. 
O.  Unlawful  exercise  of  corporate  rights. 
00.  Practice  of  law  by  corporations. 

1.  Civil  Practice  Act,  §  1221-a.     Attorney-general   to   maintain  action. 

2.  Civil  Practice  Act,  §  1221-b.     Injunction   to   restrain   defendant   from  un- 

lawful practice  of  the  law. 

3.  Civil  Practice  Act,  §  1221-c.     Examination  before  trial  of  defendant  and 

witnesses. 

ARTICLE  II. 
Action  to  vacate  letters  patent. 

ARTICLE  III. 
Action  for  spoliation  or  misappropriation  of  public  property. 

ARTICLE  IV. 
Action  to  recover  property  escheated  or  forfeited  for  treason. 

ARTICLE  V. 
General  provisions  as  to  actions  in  behalf  of  people. 


ARTICLE  I. 

ACTION  AGAINST  USURPER  OF  OFFICE  OR  FRANCHISE. 

D.  Exclusiveiless  of  remedy. 

A  court  of  equity  does  not  have  jurisdiction  of  an  action  to  test 
title  of  church,  wardens  and  vestrymen  to  their  oflfice  in  the  church 
corporation,  since  the  exclusive  remedy  is  an  action  by  the  attorney 
general  under  section  1208  of  the  Civil  Practice  Act  to  test  their 
title  to  the  offices  in  question.  Fiske  v.  Beaty,  206  App.  Div.  349, 
201  N.  Y.  Supp.  441,  modifying  120  Misc.  1,  198  N.  Y.  Supp.  358, 
affirmed  238  N.  Y.  598. 

An  action  is  not  maintainable  by  a  corporation  to  restrain  the 
defendants,  who  claimed  to  be  the  directors  thereof  and  to  have 
been  elected  at  a  special  meeting  of  the  stockholders,  from  inter- 
fering with  the  directors  previously  elected  and  the  officers  and 
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managers  of  the  corporation,  since  it  is  an  action  in  equity  to 
determine  the  title  to  ofifice  of  the  respective  directors.  The  rem- 
edy available  to  the  plaintiff  is  by  an  action  in  the  nature  of  quo 
warranto  under  section  1208  of  the  Civil  Practice  Act  or  by  a 
summary  proceeding  under  section  32  of  the  General  Corporation 
Law  to  determine  the  validity  of  the  election.  Merchants  Loan  <& 
Investment  Corp.  v.  Ahramson,  214  App.  Div.  252,  212  N.  Y.  Supp. 
193,  affirmed  242  N.  Y.  587. 

An  action  in  equity  to  enjoin  one  set  of  officers  and  directors  of 
a  corporation  from  functioning  will  not  lie,  the  right  to  the  office 
being  legal  and  to  be  determined  by  an  action  in  the  nature  of  quo 
warranto.  Merchants  Loan  and  Investment  Corporation  v. 
Abramson,  242  N.  Y.  587,  affirming  214  App.  Div.  252,  212  N.  Y. 
Supp.  193. 

A  franchise  to  operate  a  bus  line  upon  the  streets  of  a  munici- 
pality within  this  state  may  not  be  set  aside  upon  the  application  of 
an  individual  taxpayer.  The  power  to  attack  such  a  grant  resides 
in  the  state  acting  through  the  attorney  general.  Section  1208  of 
the  Civil  Practice  Act  specifically  authorizes  the  attorney  general 
to  institute  such  an  action  in  a  proper  case.  The  franchise  to 
operate  upon  the  streets  is  a  grant  from  the  sovereign  power  of 
the  state,  acting  through  a  municipality,  and  whether  or  not  such 
a  franchise  should  be  cancelled  can  be  determined  only  in  an  action 
brought  in  the  courts  of  the  state  by  the  state  to  obtain  that  relief. 
Meth  V.  City  of  New  York,  142  Misc.  203,  253  N.  Y.  Supp.  248. 

It  appears,  however,  that,  where  direct  attack  is  made  upon  the 
validity  or  legality  of  the  franchise,  a  taxpayer's  action  under 
section  .51  of  the  General  Municipal  Law  is  appropriate  to  restrain 
the  use  of  the  streets  by  a  bus  corporation  attempting  to  operate 
under  a  franchise  allegedly  void,  and  the  case  of  City  of  New  York 
V.  Bryan  (196  N.  Y.  158),  upon  which  is  based  many  of  the  claims 
that  the  power  to  attack  a  franchise  resides  only  in  the  state 
through  the  attorney  general,  does  not  justify  the  proposition  that 
a  trespass  upon  the  streets  of  the  city  of  New  York  by  an  unlicensed 
or  unauthorized  bus  corporation  cannot  be  restrained  either  by  the 
city  or  a  taxpayer,  but  that  the  action  must  be  brought  by  the 
attorney  general.     Blanshard  v.  City  of  New  York,  262  N.  Y.  5. 

E.  When  remedy  available. 

The  rector  of  a  church  is  not  an  officer  of  a  corporation  and  an 
action  cannot  be  maintained  by  the  attorney  general  under  section 
1208  to  test  his  title  to  office.     An  action  brought  to  restrain  a 
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rector  from  acting  in  that  capacity  is  not  an  action  to  test  his  title 
within  the  meaning  of  section  1208.  Fiske  v.  Beaty,  206  App.  Div. 
349,  201  N.  Y.  Snpp.  441,  modifying  120  Misc.  1,  198  N.  Y.  Supp. 
358,  affirmed  238  N.  Y.  598. 

G.  Duty  of  attorney  general. 

An  action  of  quo  warranto  has  to  be  brought  in  the  name  of  the 
people  of  the  state.  It  cannot  be  brought  without  the  consent  of 
the  attorney  general  and  he  may  arbitrarily  refuse  to  give  such 
consent.  Matter  of  Barrett,  121  Misc.  735,  202  N.  Y.  Supp.  20, 
reversed  on  other  grounds  209  App.  Div.  217,  204  N.  Y.  Supp.  705. 

H.  Proceedings  when  complaint  names  rightful  incumbent. 

It  is  within  the  discretion  of  the  attorney  general  to  bring  an 
action  without  setting  up  the  right  of  another  person  to  hold  the 
office.  People  ex  rel.  Shirel  v.  Pearson,  121  Misc.  26,  200  N.  Y. 
Supp.  60,  affirmed  207  App.  Div.  888,  201  N.  Y.  Supp.  936. 

0.  Unlawful  exercise  of  corporate  rights. 

An  action  may  be  maintained  by  the  attorney  general  under 
section  1217  of  the  Civil  Practice  Act  against  a  foreign  corporation 
which  holds  in  this  state  examinations  for  the  degree  of  certified 
public  accountant  and  issues  certificates  based  upon  such  examina- 
tions, to  restrain  such  corporation  from  such  acts  although  such 
acts  constitute  a  misdemeanor  under  section  82  of  the  General 
Business  Law.  People  v.  Nat.  Assn.  of  Certified  Public  Account- 
ants, 204  App.  Div.  288, 197  N.  Y.  Supp.  775. 

Where  certificates  of  incorporation  of  a  membership  corporation 
were  filed  and  recorded,  not  in  the  form  approved  by  a  justice  of 
the  Supreme  Court,  but  in  a  form  as  subsequently  altered  by  the 
incorporator  or  some  of  them,  the  attorney  general  may,  upon  his 
own  information,  maintain  an  action  against  one  or  more  of  the 
alleged  incorporators  for  acting  as  a  corporation  within  the  state 
without  being  duly  incorporated,  and  a  motion  for  a  temporary 
injunction  to  restrain  the  acts  complained  of  will  be  granted. 
People  V.  Smith,  121  Misc.  338,  200  N.  Y.  Supp.  863. 

Testimony  received  in  a  trial  concerning  voluntary  admissions 
made  by  the  defendant  in  an  informal  talk  with  a  fire  marshal  is 
properly  admissible  and  is  not  incompetent  under  the  provisions 
of  section  779  of  the  New  York  Charter  providing  immunity  from 
criminal  proceeding  for  testimony  adduced  at  a  formal  hearing 
before  the  fire  marshal  for  the  reason  that  the  purpose  of  all  privi- 
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lege  against  self-incrimination  has  always  been  to  prevent  "the 
employment  of  legal  process  to  extract  from  the  person's  own  lips 
an  admission  of  his  guilt  which  will  thus  take  the  place  of  other 
evidence."  So,  where  the  fire  marshal  had  power  to  hold  an 
investigation  informally  without  resort  to  subpoena  and  without 
administering  an  oath,  and  the  admission  introduced  in  evidence 
at  the  trial  under  indictment  for  arson  was  made  by  the  defendant 
in  an  informal  conversation  without  any  suggestion  that  he  might 
be  compelled  to  speak,  the  immunity  does  not  result.  People  v. 
Ales,  247  N.  Y.  351. 

00.  Practice  of  law  by  corporations. 

The  following  enactment,  effective  April  12,  1935,  was  passed  by  the  legislature 
relative  to  the  practice  of  law  by  corporations: 

1.  Civil  Practice  Act,  §  1221-a.    Attorney-general  to  maintain  action. 

The  attorney-general  may  maintain  an  action  upon  his  own  information  or  upon 
the  complaint  of  a  private  person  or  of  a  bar  association  organized  and  existing  under 
the  laws  of  this  state; 

1.  Against  any  person,  partnership,  corporation,  or  association,  and  any  employee, 
agent,  director,  or  officer  thereof  who  makes  it  a  practice  or  business  to  render  legal 
services  which  are  prohibited  by  law  and  the  statutes  in  such  ease  made  and  provided 
as  constituting  the  unlawful  practice  of  the  law. 

2.  Such  an  action  may  also  be  maintained  by  a  bar  association  organized  and  exist- 
ing under  the  laws  of  the  state  of  New  York,  upon  an  application  to  the  supreme  court 
of  the  state  of  New  York,  or  a  justice  thereof,  for  leave  to  bring  the  same  by  such 
bar  association  on  good  cause  shown  therefor  and  proof  that  a  written  request  was 
made  upon  the  attorney-general  to  bring  such  an  action  and  that  more  than  twenty 
days  have  elapsed  since  the  making  of  such  request  and  he  has  failed  or  refused  to 
bring  such  an  action.     (Added  by  Chapter  387,  Laws  of  1935.) 

2.  Civil  Practice  Act,  §  1221-b.    Injunction  to  restrain  defendant  from 

unlawful  practice  of  the  law. 

In  an  action  brought  as  prescribed  in  section  twelve  hundred  twenty-one-a  of  this 
act,  the  final  judgment  in  favor  of  the  plaintiff  must  perpetually  restrain  the  .defendant 
or  defendants  from  the  commission  or  continuance  of  the  act  or  acts  complained  of. 
A  temporary  injunction  to  restrain  the  commission  or  continuance  thereof  may  be 
granted  upon  proof,  by  affidavit,  that  the  defendant  or  defendants  have  violated  any 
of  the  provisions  of  such  section.  The  provisions  of  statute  or  rule  relating  generally 
to  injunctions  as  provisional  remedies  in  actions  apply  to  such  a  temporary  injunction 
and  the  proceedings  thereupon.     (Added  by  Chapter  387,  Laws  of  1935.) 

3.  Civil  Practice  Act,  §  1221-c.    Examination  before  trial  of  defendant 

and  witnesses. 

The  plaintiff  in  such  an  action  shall  be  entitled  to  an  examination  before  trial  of 
the  defendant  and  of  witnesses  as  to  testimony  that  is  material  and  necessary  in  such 
an  action.     (Added  by  Chapter  387,  Laws  of  1935.) 
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ARTICLE  II. 

ACTION  TO  VACATE  LETTERS  PATENT. 

Where  letters  patent  were  granted  authorizing  the  erection  on 
lands  under  water  of  a  structure  of  substantial  character,  upon 
condition  that  the  improvement  should  be  completed  within  five 
years  from  date  of  the  patent  and  that  otherwise  it  should  become 
null  and  void,  and  it  clearly  appears  that  nothing  has  been  done  to 
improve  the  grant,  the  people  are  entitled  to  judgment  setting  aside 
the  letters  patent.  People  v.  Wainwright,  119  Misc.  71,  195  N.  Y. 
Supp.  777,  modified  205  App.  Div.  505,  200  N.  Y.  Supp.  202,  re- 
versed on  other  grounds  237  N.  Y.  407 ;  People  v.  Merritt,  119  Misc. 
70, 195  N.  Y.  Supp.  776. 

In  an  action  to  vacate  and  annul  letters  patent  issued  by  the 
state,  of  certain  lands  between  high-  and  low-water  marks,  which 
reserved  to  the  state  the  right  to  use  the  premises  until  they  should 
be  actually  appropriated  and  applied  to  the  purposes  for  which 
they  were  granted,  the  fact  that  the  patentee  had  failed  to  appro- 
priate the  lands  except  to  fill  in  a  small  portion  thereof  does  not 
warrant  a  finding  that  the  rights  conferred  by  the  patent  have  been 
forfeited  for  non-user,  where  the  patent  fixed  no  time  limit  within 
which  an  actual  appropriation  must  be  made,  but  rather  left  it  to 
the  owner  thereof  to  determine  when  his  self-interest  would  move 
him  to  make  an  actual  appropriation.  People  v.  Zora  Realty  Co., 
128  Misc.  523,  220  N.  Y.  Supp.  40,  affirmed  220  App.  Div.  825,  222 
N.  Y.  Supp.  879. 

An  action  to  vacate  letters  patent  is  governed  by  section  31  of 
the  Civil  Practice  Act  and  must  be  commenced  within  40  years. 
People  V.  N.  Y.  Transit,  etc.,  Co.,  118  Misc.  686,  195  N.  Y.  Supp. 
305,  affirmed  206  App.  Div.  711,  200  N.  Y.  Supp.  940. 

A  mistake  of  law  made  by  officials  of  the  state  is  not  a  ground  for 
vacating  letters  patent  under  these  sections.  People  v.  N.  T. 
Transit,  etc.,  Co.,  118  Misc.  686,  195  N.  Y.  Supp.  305,  affirmed  206 
App.  Div.  711,  200  N.  Y.  Supp.  940. 

ARTICLE  III. 

ACTION  FOR  SPOLIATION  OR  MISAPPROPRIATION  OF  PUBLIC  PROPERTY. 

An  action  on  behalf  of  the  people  of  the  state  to  be  prosecuted 
by  the  attorney  general  lies  for  recovery  of  fines  imposed  for  vio- 
lation of  a  local  municipal  ordinance,  the  provisions  of  which  are 
inherently  the  same  as  similar  provisions  made  in  the  State  Motor 
Vehicle  and  Traffic  Act,  nor  may  there  be  entered  as  defense  in 
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such  an  action  a  plea  of  the  Statute  of  Limitations  as  the  same  is 
inapplicable  to  claims  by  the  state  for  the  recovery  of  penalties 
imposed  and  retained  by  the  local  municipality  by  reason  of  sec- 
tions 1222  and  1226  of  the  Civil  Practice  Act.  People  v.  Village  of 
Ossining,  238  App.  Div.  684,  265  N.  Y.  Supp.  521,  affirmed  264  N.  Y. 
574. 

Section  1222  of  the  Civil  Practice  Act  does  not  create  a  new 
cause  of  action;  it  merely  creates  an  additional  remedy.  It  does 
not  take  away  a  cause  of  action  existing  in  favor  of  a  county  or 
municipality.  The  statute  recognizes  and  preserves  the  right  of 
action  in  the  political  subdivisions  of  the  state  whose  property  has 
been  wrongfully  taken  or  received.  It  merely  authorizes  the  state 
authorities  to  intervene  and  enforce  causes  of  actions  against 
offending  parties  which  have  accrued  to  certain  subordinate  politi- 
cal subdivisions  of  the  state  to  recover  property  which  has  been 
taken  or  obtained  from  them  without  right.  The  state  in  the  liti- 
gation, when  it  brings  the  suit,  acts  as  the  representative  of  the 
municipalities  to  establish  their  rights.  It  recovers  on  a  cause  of 
action  existing  in  their  favor  and  the  moneys,  when  collected,  are 
to  be  delivered  to  the  parties  entitled  to  them.  Therefore  it  would 
seem  that  in  an  action  by  the  state  under  this  section  a  defense 
which  alleges  a  prior  determination  on  the  merits  of  the  cause  of 
action  set  forth  by  the  state  is  available  to  the  defendant.  People 
V.  Townsend,  133  Misc.  843,  233  N.  Y.  Supp.  632. 

ARTICLE  IV. 

ACTION  TO  RECOVER  PROPERTY  ESCHEATED  OR  FORFEITED  FOR  TREASON. 

(No  new  material  under  this  article.) 

ARTICLE  V. 
GENERAL  PROVISIONS  AS  TO  ACTIONS  IN  BEHALF  OF  PEOPLE. 

(No  new  material  under  this  article.) 


PROHIBITION. 

ARTICLE  I. 

INTRODUCTORY. 

(No  new  material  under  this  article.) 

ARTICLE  II. 

WHEN  REMEDY  AVAILABLE. 

A.  In  general. 

Prohibition  is  an  extraordinary  remedy  based  upon  want  of 
jurisdiction  or  proceedings  in  excess  of  jurisdiction.  Nicholas  v. 
Farmer's  Loan  and  Trust  Co.,  215  App.  Div.  547,  214  N.  Y.  Supp. 
266. 

In  an  action  for  a  partnership  accounting  in  which  a  referee  who 
was  appointed  to  hear  and  determine  all  of  the  issues  of  law  and 
fact  received  the  accounting  by  the  defendant  but  made  it  subject 
to  any  amount  due  the  defendant  on  an  accounting  by  the  plaintiff 
in  reference  to  a  counterclaim,  a  prohibition  order  will  not  be 
granted,  for  the  referee  had  jurisdiction  to  determine  that  the 
plaintiff  should  account.  Nicholas  v.  Farmers'  Loan  &  Trust  Co., 
215  App.  Div.  547,  214  N.  Y.  Supp.  266. 

B.  Jurisdictional  questions. 

An  order  of  prohibition  will  be  granted  on  the  application  of  the 
district  attorney  to  restrain  an  action  in  the  Municipal  Court  of 
New  York  for  the  replevin  of  liquors  which  are  in  custody  of  the 
police  department  pending  a  proceeding  in  rem  against  such 
liquors.  People  ex  rel.  Wallace  v.  Cragen,  119  Misc.  576,  197  N.  Y, 
Supp.  694,  appeal  dismissed  208  App.  Div.  708,  202  N.  Y.  Supp.  946, 

The  remedy  of  prohibition  is  not  limited  to  cases  where  the 
tribunal  has  no  jurisdiction  of  the  subject-matter  involved.  It 
applies  also  to  cases  of  an  excess  of  jurisdiction,  to  a  threatened 
exercise  of  jurisdiction  to  make  a  determination  or  decision  which 
the  tribunal  has  not  acquired  or  cannot  acquire  jurisdiction  to 
make,  although  it  has  general  jurisdiction  of  the  subject-matter  of 
the  proceeding.  Matter  of  the  City  of  Mt.  Vernon,  119  Misc.  561, 
196  N.  Y.  Supp.  648. 

The  courts  have  no  power  to  require  a  district  attorney  to  file 
in  the  office  of  a  county  clerk  for  inspection  by  the  accused  before 
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trial,  statements,  notes  or  memoranda  in  Ms  possession  relative  to 
the  crime  charged  against  the  defendant  but  inadmissible  as  evi- 
dence either  for  the  prosecution  or  defense,  and  an  order  of  pro- 
hibition may  be  granted  restraining  the  enforcement  of  such  an 
order.  People  ex  rel.  Lemon  v.  Supreme  Court,  245  N.  Y.  24, 
affirming  219  App,  Div.  725. 

An  order  of  prohibition  was  granted  commanding  the  respon- 
dent, a  justice  of  the  Supreme  Court  of  New  York,  to  desist  from 
further  action  as  a  justice  of  the  Supreme  Court  under  appoint- 
ment by  the  governor  to  investigate,  hear  and  pass  upon  charges 
against  a  public  officer  with  a  view  to  his  removal  from  his  public 
office  upon  the  ground,  generally,  that  the  respondent  was  disquali- 
fied, while  retaining  the  office  of  judge,  to  act  as  the  delegate  of  the 
governor  in  such  a  capacity.  Matter  of  Richardson  and  Matter  of 
Maurice  V-  Connolly  v.  Townsend  Scudder,  247  N.  Y.  401. 

D.  Other  remedy  available. 

An  order  of  prohibition  should  be  granted  only  in  cases  of 
extreme  necessity,  where  no  other  remedy  can  be  had.  Ward  v. 
Morschauser,  202  App.  Div.  851, 195  N.  Y.  Supp.  63. 

The  issuance  of  a  prohibition  order  is  justified  only  by  extreme 
necessity  when  the  grievance  cannot  be  redressed  by  ordinary  pro- 
ceedings at  law,  in  equity,  or  by  appeal.  People  ex  rel.  Cuvillier  v. 
Eagarty,  209  App.  Div.  832,  205  N.  Y.  Supp.  195,  appeal  dismissed 
238  N.  Y.  621. 

ARTICLE  III. 

PROCEDURE. 

B.  By  what  court  alternative  order  granted. 

The  Appellate  Division  in  the  first  instance  has  no  power  to 
grant  an  alternative  prohibition  order  against  a  judge  of  an  in- 
ferior court  (Civil  Practice  Act,  §§  1343,  1344) ;  the  commitment 
already  made  or  any  resettled  or  amended  commitment  may  be 
reviewed  by  certiorari.  Matter  of  Carlino  v.  Downs,  242  App. 
Div.  631,  272  N.  Y.  Supp.  112. 

I.  Appeals. 

It  being  discretionary  with  the  Supreme  Court  to  grant  or  deny 
a  writ  of  prohibition,  its  order  refusing  to  grant  it  is  not  appeal- 
able to  the  Court  of  Appeals,  unless  the  order  or  opinion  shows 
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that  the  application  was  denied  as  a  matter  of  law  and  not  in  the 
exercise  of  discretion.  People  ex  rel.  Cuvillier  v.  Hagarty,  238 
N.  Y.  77,  reversing  209  App.  Div.  832,  205  N.  Y.  Supp.  195. 

An  order  of  the  Appellate  Division  denying  a  motion  for  a  writ 
of  prohibition  is  a  final  order,  and  it  is  unnecessary  to  certify  a 
question  or  grant  permission  to  appeal  to  the  Court  of  Appeals. 
Matter  of  Reynolds  v.  Cropsey,  241  N.  Y.  389,  reversing  215  App. 
Div.  683,  212  N.  Y.  Supp.  280. 
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ARTICLE  I. 
Taxpayer's  action. 

D.  When  action  lies. 

1.  In  general. 

2.  Unauthorized  or  illegal  acts. 

7.  Attack  on  title  to  office. 

8.  Illegal  appointment  of  municipal  employees. 

9.  Officials  subject  to  action. 
11.  Auditing  of  claims. 

13.  Granting  of  franchise. 

14.  Awarding  of  contracts. 
16.  Use  of  parks. 

E.  Bond  of  plaintiff. 

F.  Parties. 

G.  Pleadings. 
H.  Bestoration. 

I.   Injunction  pendente  lite. 

J.  Inspection  of  books  and  papers  of  municipality. 

L.  Costs. 

ARTICLE  II. 
Proceedings  to  compel  delivery  of  books  and  papers. 
A.  PubUe  OfScers  Law,  §  80.    Delivery  of  books  and  papers,  money  and  property. 

ARTICLE  I. 

TAXPAYER'S  ACTION. 

D.  When  action  lies. 
1.  In  general.  I 

Where  the  police  commissioner  of  the  city  of  New  York  is  not 
entitled  to  have  his  name  on  the  roll  of  the  police  pension  fund,  a 
taxpayer  may  restrain  the  continuance  of  his  name  on  the  roll  and 
enjoin  the  receipt  or  collection  of  any  pension  from  such  fund. 
Schieffelin  v.  EnrigM,  200  App.  Div.  312,  192  N.  Y.  Supp.  729. 

The  statute  is  intended  for  the  protection  of  the 'taxpayer  against 
dishonest  officials  and  servants  and  against  illegal  contracts  with 
contractors  and  individuals,  and  not  for  use  as  an  instrument  of 
unwarranted  attack.  Honest  men,  when  they  are  elected  to  public 
offices,  should  be  protected  against  unfounded  charges  of  illegal 
acts  and  wrongdoing.  Grace  v.  Scott,  125  Misc.  660,  211  N.  Y. 
Supp.  68,  affirmed  214  App.  Div.  792,  211  N.  Y.  Supp.  75. 

The  remedy  under  section  51  of  the  General  Municipal  Law  is 
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not  maintainable  to  test  the  legality  of  the  incorporation  of  a  vil- 
lage. Ah  ell  V.  Hunter,  211  App.  Div.  467,  207  N.  Y.  Supp.  203, 
affirmed  240  N.  Y.  702. 

The  holding  of  a  special  village  election,  at  which  was  to  be  sub- 
mitted the  proposition  of  issuing  bonds  or  certificates  of  indebted- 
ness to  pay  certain  special  policemen,  will  be  restrained  in  a  suit 
by  taxpayers,  as  a  village  has  no  power  to  borrow  money  for  such 
purpose.    Kathan  v.  Jones,  201  App.  Div.  580, 194  N.  Y.  Supp.  734. 

The  mere  fact  that  the  construction  of  a  road  under  the  county 
aid  system  under  section  320-a  of  the  Highway  Law  may  be  unwise, 
does  not  furnish  a  reason  to  restrain  its  construction,  but  the  plain- 
tiff must  allege  and  prove  either  that  the  contract  is  illegal  or  that 
fraud  and  collusion  entered  into  its  making.  Pilbeam  v.  Sis  son, 
204  App.  Div.  762, 198  N.  Y.  Supp.  834. 

The  action  of  a  town  board  in  determining,  under  sections  282 
and  285  of  the  Town  Law,  that  a  majority  of  the  owners  of  taxable 
real  property  in  a  proposed  water  district  had  signed  a  petition  for 
the  establishment  of  a  water  district,  is  a  judicial  act,  not  merely 
administrative  or  ministerial,  and  is  not  subject  to  collateral  attack 
in  a  taxpayer's  action.  Eastman  Kodak  Company  v.  Richards, 
123  Misc.  83,  204  N.  Y.  Supp.  246. 

2.  Unauthorized  or  illegal  acts. 

Even  if  an  official  act  be  illegal  and  no  waste  or  injury  is  shown, 
a  taxpayer  is  not  entitled  to  injunctive  relief  unless  it  appears  that 
the  act  "is  such  as  to  imperil  the  public  interests  or  calculated  to 
work  public  injury  or  produce  some  public  mischief."  Sebring  v. 
Starner,  119  Misc.  651, 197  N.  Y.  Supp.  201. 

The  nature  and  purpose  of  a  taxpayer's  action  presumes  that 
there  will  be  more  than  illegality  in  order  to  enable  the  taxpayer  to 
maintain  the  action.  The  basic  theory  of  such  an  action  is  that  the 
illegal  action  is  in  some  way  injurious  to  municipal  and  public 
interests,  and  that  if  permitted  to  continue  it  will  in  some  way 
result  in  increased  burdens  upon  and  dangers  and  disadvantages 
to  the  municipality  and  to  the  interests  represented  by  it,  and  so  to 
those  who  are  taxpayers.  It  was  not  the  intention  of  the  statute 
that  a  taxpayer  should  be  allowed  to  intervene  and  bring  to  the 
decision  of  the  court  every  act  of  a  municipal  officer  which  may  be 
claimed  to  be  illegal  although  concededly  it  was  entirely  innocuous. 
There  are  other  penalties  than  a  taxpayer's  action  for  those 
municipal  officers  who  disregard  their  responsibilities  and  trans- 
gress their  limitations.     Western  N.  Y.  Water  Co.  v.  City  of  Buf- 
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falo,  242  N.  Y.  202,  reversing  213  App.  Div.  458,  210  N.  Y.  Supp. 
611. 

The  complaint  in  a  taxpayer's  action  to  restrain  payment  of  an 
unpaid  balance  by  defendant  board  of  education  of  the  city  of 
Lackawanna,  due  under  a  contract  for  repairs  to  a  school  building, 
and  for  the  repayment  of  sums  already  paid,  should  be  dismissed 
without  costs,  notwithstanding  the  fact  that  a  member  of  said 
board  agreed  with  the  contractor  at  a  designated  sum  per  hour  to 
employ  and  supervise  the  labor  on  the  building,  where  the  evidence 
shows  that  the  work  was  done  in  a  workmanlike  manner,  that  the 
materials  furnished  were  of  proper  quality,  and  that  the  amounts 
paid  for  labor  did  not  exceed  the  prevailing  rate  for  labor  in  the 
community  at  the  time  the  work  was  done.  Moreover,  it  would  be 
inequitable  to  grant  the  relief  asked  for  in  the  complaint,  though 
the  arrangement  between  the  board  member  and  the  contractor 
warrants  severe  criticism,  where  all  the  acts  and  transactions  were 
done  in  good  faith  and  neither  the  board  of  education  nor  the  city 
suffered  loss  thereby.  Rysska  v.  Board  of  Education,  125  Misc. 
622,  214  N.  Y.  Supp.  264. 

In  a  taxpayer's  action  to  restrain  the  board  of  water  commis- 
sioners of  a  water  district  from  laying  pipes  under  streets  which 
have  not  been  dedicated  as  public  streets  and  accepted  as  such, 
but  which  property  is  within  the  water  district,  an  injunction 
pendente  lite  is  properly  denied,  where  it  appears  that  the  commis- 
sioners of  the  water  district  had  the  power  to  lay  the  pipes  for  the 
purpose  of  supplying  residents  living  along  the  private  roads,  and 
that,  as  the  pipes  were  laid  under  free  grants  of  permanent  ease- 
ments or  rights  to  lay  such  pipes,  and  the  title  to  the  pipes  remains 
in  the  water  district,  it  cannot  be  said  that  there  is  a  violation  of 
either  the  letter  or  the  spirit  of  section  10  of  article  8  of  the  State 
Constitution,  which  prohibits  the  expenditure  of  public  moneys  for 
a  town  for  private  purposes.  Horsfall  v.  Schuler,  217  App.  Div. 
146,  216  N.  Y.  Supp.  391. 

The  city  of  Buffalo  contracted  to  deliver  a  large  amount  of  water 
to  one  of  the  defendants  on  a  parcel  of  land  located  within  the  city, 
which  supply  was  then  by  an  extension  of  the  pipes  conducted  to 
an  outside  parcel.  Assuming  this  to  be  illegal,  a  taxpayer's  action 
to  restrain  delivery  of  such  water  cannot  nevertheless  be  success- 
fully maintained  in  the  absence  of  evidence  warranting  findings  of 
possible  detriment  to  the  interests  of  the  municipality,  the  public 
or  the  taxpayer,  and  where  in  such  an  action  findings,  unanimously 
affirmed  and,  therefore,  controlling  upon  the  Court  of  Appeals,  fail 
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to  disclose  waste  or  injury  to  any  property,  funds  or  estate  of  the 
municipality,  a  judgment  in  favor  of  plaintiff  must  be  reversed. 
Western  N.  Y.  Water  Co.  v.  City  of  Buffalo,  242  N.  Y.  202,  revers- 
ing 213  App.  Div.  458,  211  N.  Y.  Supp.  611. 

Under  section  51  of  the  General  Municipal  Law  a  taxpayer  has  a 
right  to  maintain  an  action  against  the  board  of  supervisors  to 
prevent  any  illegal  official  act.  Plants  v.  Board  of  Supervisors, 
122  Misc.  576,  204  N.  Y.  Supp.  27. 

Illegality  is  a  sufficient  ground  for  a  taxpayer's  action  as  against 
a  public  officer  who  receives  public  moneys  not  authorized  by  law, 
although  he  gives  value  and  in  good  faith,  but  is  not  sufficient  as 
against  the  public  officer  who  pays  such  moneys,  who  must  be 
shown  to  have  acted  in  bad  faith  or  with  collusion  or  fraud.  Wads- 
worth  V.  Erwin,  124  Misc.  893,  210  N.  Y.  Supp.  122. 

A  taxpayer's  action  may  be  maintained  to  enjoin  the  wrongful 
use  by  the  mayor  of  the  city's  employees,  and  the  city's  money, 
and  other  property,  in  and  about  the  construction  of  a  railway  con- 
trolled by  the  mayor.  Marjohn  Realty  Co.,  Inc.  v.  City  of  Long 
Beach,  122  Misc.  763,  204  N.  Y.  Supp.  53,  affirmed  211  App.  Div. 
805,  206  N.  Y.  Supp.  933,  affirmed  211  App.  Div.  860,  207  N.  Y. 
Supp.  876. 

In  a  taxpayer's  action  for  the  restitution  of  moneys  claimed  to 
have  been  illegally  paid  to  a  supervisor,  it  is  not  necessary  for  the 
plaintiff  to  allege  that  there  was  fraud  or  collusion.  It  is  sufficient 
if  the  complaint  states  facts  showing  that  the  claim  presented  was 
illegal  and  unlawful.  It  is  only  in  cases  where  those  who  paid  the 
money  upon  the  illegal  claim  are  joined  as  defendants  with  the  one 
who  received  it  that  it  is  necessary  to  show  fraud  or  collusion. 
Wadsworth  v.  Erwin,  201  N.  Y.  Supp.  311. 

Although  the  hiring  of  an  official 's  automobile  is  illegal,  if  there 
was  no  collusion  in  making  the  payments  to  such  official  for  the  use 
of  the  automobile  restitution  will  not  be  ordered  and  the  judgment 
will  merely  enjoin  the  defendants  from  leasing  the  automobile  in 
the  future  and  from  paying  or  auditing  any  further  sum  for  such 
use.     Sebring  v.  Starner,  119  Misc.  651, 197  N.  Y.  Supp.  201. 

Under  section  1868  of  the  Penal  Law  the  acts  of  a  town  superin- 
tendent of  highways  in  furnishing  materials  and  supplying  the 
labor  of  his  own  team  on  orders  of  the  supervisor  for  the  benefit 
of  the  town  are  illegal,  and  where,  after  audit,  and  approval  of  the 
town  board,  said  superintendent  of  highways  received  payment  on 
orders  drawn  by  hiniself  on  the  supervisor,  he  is  liable  in  a  tax- 
payer's action  to  compel  a  refund  of  the  money  to  the  town,  and 
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judgment  will  be  entered  directing  restitution  of  the  concededly 
fair  and  reasonable  amount  which  he  received  and  directing  pay- 
ment thereof  by  him  to  the  town.  Engel  v.  Garner,  116  Misc.  289, 
190  N.  Y.  Supp.  344. 

The  provision  contained  in  section  890  of  the  Education  Law 
authorizing  a  review  before  the  commissioner  of  education  of  a 
ruling  made  by  the  board  of  education  does  not  prevent  a  taxpayer 
from  maintaining  an  action  under  section  51  of  the  General  Munici- 
pal Law  to  restrain  the  board  from  improperly  using  the  funds 
and  property  of  the  district  by  permitting  the  pupils  to  be  absent 
from  school  during  school  hours  and  by  authorizing  the  prepara- 
tion and  printing  of  cards  for  the  purpose  of  checking  the  absences 
of  the  children.  The  action  of  the  board  of  education  in  permitting 
the  cards  to  be  printed  during  school  hours  and  upon  the  school 
presses  was  unlawful  and  in  violation  of  section  4  of  article  IX  of 
the  Constitution.  The  board  of  education  has  no  power  to  excuse 
children  during  school  hours  for  religious  instruction  and  to  do  so 
constitutes  a  violation  of  section  621  of  the  Education  Law  relating 
to  compulsory  education.  Stein  v.  Brown,  125  Misc.  692,  211  N.  Y. 
Supp.  822. 

A  taxpayer  in  an  action  to  restrain  city  officials  from  maintain- 
ing or  operating  a  radio  broadcasting  station  in  the  city  of  New 
York  and  from  using  the  station  for  broadcasting  political  propa- 
ganda or  for  any  political  purpose,  is  not  entitled  to  a  temporary 
injunction  restraining  or  restricting  the  use  of  the  station,  where 
it  appears  that  its  maintenance  and  operation  were  authorized  by 
the  board  of  estimate  and  apportionment  of  said  city  "for  the 
establishment  of  a  radio-telephone  service  as  an  adjunct"  to  cer- 
tain departments  of  said  city  and  that  the  station  is  used  to  some 
extent  by  the  police  department  and  is  about  to  be  used  by  the  fire 
department,  since  authority  is  vested  in  the  board  of  estimate  and 
apportionment  to  construct  and  maintain  such  an  instrumentality 
for  the  use  of  the  various  departments  of  the  city  government  in 
the  conduct  of  the  municipality.  Nor  is  said  station  limited  to  the 
transaction  of  departmental  business  in  the  absence  of  an  express 
intention  to  the  contrary.  Fletcher  v.  Eylan,  125  Misc.  489,  211 
N.  Y.  Supp.  397. 

The  erection  of  a  garbage  destructor  plant  on  a  marginal  or 
exterior  street  on  the  west  side  of  the  East  river  in  New  York  City 
will  be  restrained  in  a  taxpayer's  action,  for,  under  sections  819 
and  819-a  of  the  Greater  New  York  Charter,  the  only  use  that  can 
be  made  of  a  marginal  or  exterior  street  is  a  commercial  use  to 
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which  wharves,  docks  and  piers  are  devoted,  and  in  connection  with 
which  such  streets  are  to  be  used.  Since  the  city  has  no  power  to 
grant  the  use  of  marginal  or  exterior  streets  for  non-commercial 
purposes  not  connected  with  wharves,  docks  or  piers,  the  city  itself 
cannot  appropriate  and  use  any  such  marginal  streets  or  any  part 
or  portion  thereof  for  non-commercial  purposes  not  connected  with 
the  adjacent  wharves  and  piers.  McCarthy  v.  Mills,  214  App.  Div. 
70,  211  N.  Y.  Supp.  352. 

The  common  council  of  the  city  of  Watertown  has  no  authority 
to  enter  into  a  contract  for  the  construction  of  a  city  lighting  plant 
involving  $245,000,  to  be  paid  for  by  city  acceptances,  without  sub- 
mitting the  proposition  to  the  voters  of  the  city.  A  temporary 
injunction  may  be  granted  in  a  taxpayer's  action  to  restrain  the 
action  of  the  city  officials.  Burns  v.  City  of  Watertown,  126  Misc. 
140,  213  N.  Y.  Supp.  90. 

Where  the  board  of  supervisors  fails  to  organize  by  electing  a 
chairman  and  a  clerk,  and  by  reason  thereof  the  incumbents  of 
those  officers  hold  over  until  their  successors  are  chosen  according 
to  law,  an  injunction  in  a  taxpayer 's  action  will  be  denied  so  far  as 
it  enjoins  the  members  of  the  board  from  organizing  and  will  be 
granted  to  restrain  claimants  of  the  office  from  interfering  with 
the  incumbents.  Plants  v.  Board  of  Supervisors,  122  Misc.  576, 
204  N.  Y.  Supp.  27. 

The  city  of  New  York  cannot  turn  over  to  an  unofficial  committee 
public  moneys  to  be  expended  in  carrying  on  an  anniversary  cele- 
bration.    Schieffelin  v.  Hylan,  236  N.  Y.  254. 

Section  39  of  the  Greater  New  York  Charter  and  sections  19,  20 
and  21  of  the  General  City  Law  confer  power  upon  the  city  of  New 
York  to  expend  funds  for  public  celebration.  Schieffelin  v.  Hylan, 
236  N.  Y.  254. 

An  injunction  pendente  lite  was  properly  granted  in  a  tax- 
payer's action  instituted  to  restrain  the  secretary  of  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York  from  signing 
any  voucher  for  the  payment  to  John  F.  Hylan,  former  mayor  of 
the  city  of  New  York,  or  his  widow,  of  any  retirement  allowance 
out  of  the  funds  of  the  New  York  City  Employees'  Retirement 
System,  since  it  appears  that  the  basis  of  the  former  mayor's 
claim  to  the  benefits  of  the  retirement  system  is  local  law  No.  10 
for  the  year  1925,  which  reduced  the  minimum  age  of  retirement 
for  those  in  his  class  to  fifty -five  years,  and  local  law  No.  18,  for  the 
year  1925,  which  provides  that  the  final  compensation  shall  be  fixed 
on  the  average  compensation  during  the  last  five  years  of  city 
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service.     Such  local  laws  are  invalid.    Schieffelin  v.  Berry,  217 
App.  Div.  451,  216  N.  Y.  Supp.  367,  affirmed  243  N.  Y.  603. 

In  a  taxpayer's  action  brought  under  section  51  of  the  General 
Municipal  Law,  to  prevent  an  alleged  illegal  official  act  on  the  part 
of  the  village  of  Frankfort  in  carrying  out  the  terms  of  a  contract 
for  the  purchase  and  sale  of  equipment  for  the  purpose  of  manu- 
facturing electrical  current  for  the  electric  lighting  plant  of  the 
village,  the  Court  of  Appeals  was  called  upon  to  pass  upon  the 
power  of  the  board  of  trustees  to  enter  into  such  a  contract.  The 
authority  of  the  village,  being  reviewed,  was  found  to  extend  to  the 
making  of  such  a  contract  in  so  far  as  the  payments  for  the  equip- 
ment, to  be  made  under  the  terms  of  the  contract,  were  to  be  pro- 
vided from  funds  available  from  sources  other  than  recourse  to 
taxation  or  borrowing  on  the  general  credit  of  the  village.  If  the 
funds  were  to  be  drawn  from  taxation  or  general  credit  borrowing 
the  contract  would  have  had  to  comply  with  the  limitations  on  the 
powers  of  villages  to  make  contracts  calling  for  an  expenditure  of 
village  moneys  as  set  forth  in  section  128-a  of  the  Village  Law. 
These  being  not  complied  with,  the  contract  was  held  valid  inas- 
much as  it  provided  for  the  payments  to  be  made  out  of  the  revenue 
produced  by  the  lighting  enterprise,  and  were  thus  otherwise  avail- 
able as  required  by  section  128-a  of  the  Village  Law.  Kelly  v. 
Merry,  262  N.  Y.  151. 

7.  Attack  on  title  to  office. 

A  taxpayer's  action  to  restrain  city  officials  from  recognizing 
a  member  of  the  police  force  as  such  who  has  been  improperly 
reinstated  after  dismissal  does  not  involve  the  title  to  a  public 
office,  as  such  member  was  not  legally  a  member  of  the  police  force. 
Schieffelin  v.  Dolan,  204  App.  Div.  351, 198  N.  Y.  Supp.  213. 

In  a  taxpayer 's  action  to  enjoin  the  payment  of  compensation  to 
a  police  officer  as  a  police  captain  when  he  is  detailed  as  chief 
inspector  of  police,  there  is  no  trial  of  the  title  to  a  public  office 
involved,  and  a  taxpayer 's  action  is  the  proper  remedy.  Schieffelin 
V.  Lahy,  122  Misc.  358,  204  N.  Y.  Supp.  120,  affirmed  213  App.  Div. 
865,  209  N.  Y.  Supp.  915,  reversed  on  other  grounds  243  N.  Y.  102. 

Section  51  of  the  General  Municipal  Law  is  intended  to  restrain 
illegal  action  by  an  officer,  not  to  determine  whether  any  such  office 
exists.  Ahell  v.  Hunter,  211  App.  Div.  467,  207  N.  Y.  Supp.  203, 
affirmed  240  N.  Y.  702. 
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8.  Illegal  appointment  of  municipal  employees. 

Where  a  member  of  the  police  force  has  been  illegally  reinstated 
after  dismissal,  a  taxpayer  is  entitled  to  maintain  an  action,  under 
section  28  of  the  Civil  Service  Law,  to  restrain  the  city  official  from 
recognizing  him  as  a  member  of  the  force.  The  payment  of  salary 
to  such  a  person  is  illegal  and  a  waste  of  public  funds,  and  an 
injunction  may  be  granted,    Schieffelin  v.  Dolan,  204  App.  Div, 

351. 198  N.  Y.  Supp.  213. 

A  taxpayer's  action  is  not  the  proper  remedy  for  correcting  or 
preventing  illegal  action  on  the  part  of  civil  service  commissioners. 
The  official  acts  of  such  commissioners  are  to  be  inquired  into  by 
way  of  an  order  of  mandamus.    Kelty  v.  Kaplan,  205  App.  Div, 

487. 199  N.  Y.  Supp.  337. 

A  motion  for  a  temporary  injunction  in  a  taxpayer's  action  to 
prevent  the  payment  of  the  salaries  of  three  captains  of  police  in 
New  York  City  must  be  granted  where  it  appears  that  the  said 
captains  were  appointed  from  the  eligible  civil  service  list  at  a  time 
when  there  were  no  vacancies  to  be  filled,  the  appointments  to  take 
effect  upon  assignment,  and  that  vacancies  occurred  and  the  assign- 
ments were  made  after  the  eligible  list  had  expired  by  force  of 
statute,  since  an  appointment  from  an  eligible  list,  to  be  effective, 
must  be  to  a  vacancy  occurring  during  the  life  of  the  list.  Brown 
V.  Craig,  209  App.  Div.  11,  203  N.  Y.  Supp.  788. 

Although  employees  have  been  illegally  appointed  by  municipal 
officers,  a  taxpayers'  action  cannot  be  maintained  to  restrain  the 
payment  of  salaries  to  such  employees  where  their  term  of  employ- 
ment has  expired  and  their  wages  or  salaries  have  been  paid,  and 
the  question  has  therefore  become  academic.  Barlow  v.  Craig,  211 
App.  Div.  775,  208  N.  Y.  Supp.  332. 

A  complaint  in  a  taxpayer 's  action  to  restrain  officers  of  the  city 
of  New  York  from  certifying  payrolls  containing  the  name  of 
defendant  as  a  member  of  the  uniformed  police  force  or  paying  any 
moneys  to  him  for  services  as  such,  should  be  dismissed,  where  the 
pleadings  show  that  though  defendant  had  accepted  appointment 
and  performed  his  duties  for  over  two  and  a  half  years  as  second 
deputy  police  commissioner,  at  the  end  of  that  time  he  was  re- 
stored to  duty  as  a  captain  of  police  by  the  police  commissioner, 
which  restoration  was  duly  authorized  and  approved  by  the  munici- 
pal civil  service  commission.  Schieffelin  v.  Lahey,  243  N.  Y.  102, 
reversing  213  App.  Div.  865,  211  N.  Y.  Supp.  915. 
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9.  Officials  subject  to  action. 

The  board  of  education  is  a  corporation  created  by  the  state 
legislature  for  the  purpose  of  enforcing  a  state  function,  and  in  so 
far  as  the  board  acts  under  the  Education  Law  in  establishing 
school  districts,  rules  and  regulations  for  scholars  and  teachers, 
grades  and  examinations,  studies  and  hours  of  study,  the  board 
and  its  members  act  as  officers  of  the  state,  and  therefore  section 
51  of  the  General  Municipal  Law  cannot,  in  the  absence  of  waste 
or  illegal  expenditures,  be  used  to  enjoin  the  educational  functions 
of  the  state.  Lewis  v.  Board  of  Education  of  City  of  New  York, 
258  N.  Y.  117. 

11.  Auditing^  of  claims. 

The  board  of  supervisors  has  power  to  audit  the  claim  of  a  mem- 
ber of  the  board,  but  the  binding  force  of  such  an  audit  depends 
upon  the  validity  of  the  claim.  Wadsworth  v.  Erwin,  201  N.  Y. 
Supp.  311. 

A  cause  of  action  in  a  complaint  by  a  taxpayer  asking  for  the 
refund  of  moneys  paid  as  supervisor  for  legal  services  performed 
for  the  superintendent  of  the  poor  of  the  county  should  be  dis- 
missed, if  sUch  complaint  contains  no  allegation  to  show  that  the 
services  were  not  rendered  for  the  county,  where  the  claim  has 
been  audited  by  the  superintendent  of  the  poor  pursuant  to  the 
provisions  of  subdivision  11  of  section  3  of  the  Poor  Law.  The 
fact  that  the  board  of  supervisors  did  not  audit  the  claim,  although 
it  was  submitted  to  it,  does  not  invalidate  the  payment.  Wads- 
worth  V.  Erwin,  124  Misc.  893,  210  N.  Y.  Supp.  122. 

A  complaint  in  a  taxpayer 's  action  to  recover  moneys  alleged  to 
have  been  illegally  paid  a  member  of  the  board  of  supervisors  of 
the  county  of  Livingston  for  legal  services  and  disbursements  in 
connection  with  certain  condemnation  proceedings  should  be  dis- 
missed in  the  absence  of  any  allegation  that  the  services  were  not 
rendered,  were  not  valuable  or  worth  the  amount  paid,  or  that 
there  was  any  collusion,  fraud  or  bad  faith  in  connection  with  the 
transaction,  since  the  board  of  supervisors,  pursuant  to  subdivision 
8  of  section  23  of  the  County  Law,  had  power  to  delegate  the  con- 
duct of  the  condemnation  proceedings  to  one  of  its  members  and 
said  delegation  is  not  the  making  of  a  contract,  prohibited  by 
section  1868  of  the  Penal  Law.  Wadsworth  v.  Erwin,  124  Misc. 
893,  210  N.  Y.  Supp.  122. 

An  injunction  will  be  granted  in  a  taxpayers '  action  to  restrain 
the  payment  by  disbursing  officers  of  a  city  of  counsel  fees  and 
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expenses  incurred  by  a  police  officer  in  defending  himself  against 
criminal  charges.  Schieffelin  v.  Henry,  123  Misc.  792,  206  N.  Y. 
Supp.  172. 

13.  Granting  of  franchise. 

A  taxpayer 's  action  cannot  be  brought  to  cancel  an  alleged  fran- 
chise, for  such  an  action  is  to  be  maintained  by  the  attorney  general 
under  section  1208  of  the  Civil  Practice  Act.  Mar  John  Realty  Co., 
Inc.  V.  City  of  Long  Beach,  122  Misc.  763,  204  N.  Y.  Supp.  53, 
affirmed  211  App.  Div.  805,  206  N.  Y.  Supp.  933,  affirmed  211  App. 
Div.  860,  207  N.  Y.  Supp.  876. 

An  injunction  pendente  lite  will  be  granted  in  a  taxpayer's 
action  brought  under  section  51  of  the  General  Municipal  Law  to 
restrain  the  city  of  Yonkers  from  selling  at  one  time  and  for  one 
bid  thirteen  franchises  to  operate  several  bus  lines  over  several 
distinct  routes  in  the  city  of  Yonkers,  for  such  franchises  should 
be  offered  for  sale  separately.  The  Tonkers  Railroad  Company 
V.  City  of  Tonhers,  214  App.  Div.  479,  212  N.  Y.  Supp.  339. 

A  taxpayer  may  restrain  a  city  from  selling  a  franchise  for 
the  operation  of  bus  routes  within  the  city,  where  the  ordinance 
authorizing  the  sale  is  illegal.  Yonkers  Railroad  Co.  v.  City  of 
Tonkers,  218  App.  Div.  97,  218  N.  Y.  Supp.  103. 

A  taxpayers'  action  under  section  51  of  the  General  Municipal 
Law  is  the  appropriate  remedy  to  attack  a  void  and  illegal  grant 
of  a  franchise  by  the  board  of  estimate  and  apportionment  of  the 
city  of  New  York.    Blanshard  v.  City  of  New  York,  262  N.  Y.  5. 

14.  Awarding  of  contracts. 

There  may  be  a  proper  competition  in  biddings  for  a  municipal 
contract,  although  part  of  the  material  is  controlled  by  a  monoply 
under  a  patent.  Statutes  or  ordinances  should  not  be  so  inter- 
preted as  to  restrict  the  public  in  its  right  to  have  the  advantage 
of  an  invention,  nor  should  the  rights  of  one  who  has  perfected 
his  device  and  obtained  the  special  authority  of  the  general  govern- 
ment to  sell  it  be  thus  construed  against  him.  Adams  v.  Van 
Zandt,  199  N.  Y.  Supp.  225. 

Although  the  contract  in  question  may  be  illegal,  if  it  has  been 
made  and  almost  completed,  an  injunction  to  restrain  the  munici- 
pality and  the  contractor  from  entering  into  the  contract  will 
be  denied.  Fraser  v.  City  of  Buffalo,  125  Misc.  83,  210  N.  Y. 
Supp.  548,  modified  215  App.  Div.  861,  213  N.  Y.  Supp.  804,  affirmed 
243  N.  Y.  554. 
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A  taxpayer's  action  lies  to  restrain  a  city  from  making  a  pay- 
ment on  a  contract  which  was  illegally  awarded.  Fraser  v.  City 
of  Buffalo,  243  N.  Y.  554,  affirming  215  App.  Div.  861,  213  N.  Y. 
Supp.  804. 

A  taxpayers'  action  may  be  maintained  under  section  51  of 
the  General  Municipal  Law  to  restrain  the  commissioner  of  plants 
and  structures  of  the  city  of  New  York  from  awarding  a  contract 
for  the  repair  work  to  one  of  the  municipal  ferry  boats  for  an 
amount  exceeding  $1,000,  without  open  competitive  bidding,  as 
the  execution  of  such  a  contract  is  in  violation  of  section  419 
of  the  Greater  New  York  charter,  and  the  payment  thereunder  of 
the  contract  price  would  constitute  a  waste  of  city  funds.  Shewan 
S  Sons,  Inc.  v.  Mills,  211  App.  Div.  687,  208  N.  Y.  Supp.  381. 

In  a  taxpayer's  action  to  restrain  the  acceptance  of  an  irregular 
bid  for  city  improvements,  the  irregularity  will  be  disregarded 
and  a  temporary  injunction  discontinued  where  it  appears  that 
the  specifications  and  advertised  bids  for  the  principal  job  and 
six  minor  jobs  required  that  the  bidders  bid  separately  on  each 
of  the  minor  jobs;  that  the  defendant  bid  a  lump  sum  for  the 
entire  work,  which  was  nearly  $3,000  less  than  the  next  higher 
bid;  that  no  fraud  or  collusion  of  any  kind  is  alleged  in  the  com- 
plaint or  in  the  moving  papers,  and  that  no  damage  to  the  city  or 
to  the  plaintiff  as  a  taxpayer  is  even  suggested.  Fraser  v.  City 
of  Buffalo,  124  Misc.  653,  208  N.  Y.  Supp.  44,  affirmed  213  App. 
Div.  852,  208  N.  Y.  Supp.  863,  affirmed  243  N.  Y.  554. 

Complaints  are  properly  dismissed  in  taxpayers'  actions, 
brought  under  section  51  of  the  General  Municipal  Law  to  restrain 
the  city  of  New  York,  its  board  of  estimate  and  apportionment 
and  the  board  of  transportation  from  perfecting  or  awarding  pro- 
posed contracts  for  construction  of  sections  of  a  subway,  on  the 
ground  that  they  contain  provisions  as  required  by  section  220 
of  the  Labor  Law,  regulating  the  wages  to  be  paid  by  contractors, 
subcontractors  and  others,  and  that  the  requirements  of  such  pro- 
visions are  uncertain,  indefinite  and  unintelligible.  Plaintiffs,  to 
maintain  their  action,  must  show  an  illegal  act  or  waste  of  public 
money,  and  there  can  be  no  illegal  act  nor  waste  of  public  moneys 
in  the  mere  adherence  to  the  commands  of  a  constitutional  enact- 
ment. Campbell  v.  City  of  New  York,  244  N.  Y.  317,  affirming  218 
App.  Div.  826. 

An  injunction  will  be  granted  in  a  taxpayer's  action  restraining 
the  collection  of  a  tax  levied  against  property  a  town  for  the 
purpose  of  paying  the  town's  proportionate  share  of  the  cost  of 
41 
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the  construction  of  a  bridge,  where  it  appears  that  the  board  of 
supervisors  delegated  to  a  committee  composed  of  members  of 
the  board  the  power  to  enter  into  a  contract  for  the  construction 
of  the  bridge,  for  the  power  which  the  board  of  supervisors  has 
under  section  262-a  of  the  Highway  Law  to  construct  bridges  in 
towns  at  the  joint  expense  of  the  county  and  the  towns  is  a  power 
that  cannot  be  delegated  to  a  committee  but  must  be  exercised 
by  the  board  acting  as  a  body,  and,  therefore,  the  contract  for 
the  construction  of  the  bridge  in  question  was  absolutely  void. 
The  contract  being  void  ab  initio  no  action  by  the  board  of  super- 
visors taken  after  the  bridge  was  constructed,  in  an  attempted 
ratification  of  the  acts  of  the  committee  of  the  board,  can  make 
the  contract  valid  or  authorize  the  imposition  of  a  tax  on  the 
property  of  the  town  to  pay  the  cost  of  construction.  Brown  v. 
Ward,  127  Misc.  89,  216  N.  Y.  Supp.  84,  reversed  218  App.  Div. 
643,  219  N.  Y.  Supp.  139,  reversed  246  N.  Y.  400. 

In  an  action  by  a  taxpayer  to  restrain  the  secretary  of  state 
from  completing  a  contract  for  the  purchase  of  voting  machines 
for  use  in  New  York  City  on  the  ground  that  the  contract  was 
illegal  under  section  419  of  the  Greater  New  York  Charter,  and 
on  the  ground  of  fraud  in  the  letting  of  the  contract,  a  motion 
for  an  injunction  pendente  lite  should  be  denied,  where  the  transfer 
by  section  246  of  the  Election  Law  of  the  power  to  contract  for 
voting  machines  from  the  board  of  elections  to  the  secretary  of 
state  made  the  restrictions  contained  in  section  419  of  the  Greater 
New  York  charter  inapplicable,  and  there  is  no  proof  of  any  fraud 
in  the  letting  of  the  contract.  Weiss  v.  Baum,  218  App.  Div.  83, 
217  N.  Y.  Supp.  820. 

16.  Use  of  parks. 

Where  a  public  park  is  legally  created  in  a  city,  the  city  officials 
have  no  right  to  discontinue  it  without  direct  authority  from  the 
legislature  to  do  so,  and  an  official  action  contemplating  the  dis- 
continuance of  the  park  may  be  restrained  by  injunction.  8  eh  ring 
V.  Quackenbush,  120  Misc.  609,  199  N.  Y.  Supp.  245,  affirmed  214 
App.  Div.,  758,  209  N.  Y.  Supp.  918. 

An  injunction  pendente  lite  will  be  granted  in  a  taxpayer's  action 
to  restrain  the  lessee  of  space  in  Battery  Park,  New  York  City, 
from  erecting  substantial  refreshment  stands  and  to  restrain  the 
commissioner  of  parks  of  said  city  from  acting  and  proceeding 
under  the  agreement  with  said  lessee,  where  it  appears  that  the 
law  requires  that  public  parks  shall  be  used  only  for  legitimate 
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park  purposes,  and  that  tlie  agreement  which  gives  the  lessee  the 
exclusive  possession  of  certain  portions  of  Battery  Park  is  a  lease 
and  not  a  mere  license,  notwithstanding  that  it  contains  a  pro- 
vision for  revocation,  and  notwithstanding  also  that  it  provides 
that  the  commissioner  of  parks  may  regulate  the  business  of  the 
lessee  and  may  determine  the  fairness  of  prices  charged  by  him. 
Williams  v.  Eylan,  126  Misc.  807,  215  N.  Y.  Supp.  101,  affirmed 
217  App.  Div.  727,  216  N.  Y.  Supp.  936. 

An  agreement  by  the  city  of  New  York  granting  the  privilege 
of  operating  a  parking  space  at  "Dreamland  Park"  at  Coney 
Island,  has  been  generally  sustained,  including  a  privilege  allow- 
ing the  selliug  of  gasoline  to  automobilists  who  use  the  park  for 
parking  purposes.  A  clause  granting  a  concession  to  sell  refresh- 
ments and  automobile  accessories  on  the  premises  has  been  held 
illegal.    Blanh  v.  Browne,  217  App.  Div,  624,  216  N.  Y.  Supp.  664. 

E.  Bond  of  plainti£f. 

An  undertaking  may  be  executed  under  section  51  of  the  General 
Municipal  Law  in  lieu  of  the  bond  there  required,  since  it  is  pro- 
vided by  section  14  of  the  General  Construction  Law  that  a  pro- 
vision of  law  authorizing  or  requiring  a  bond  shall  be  deemed 
to  have  been  complied  with  by  the  execution  of  an  undertaking 
to  the  same  effect.  Burns  v.  City  of  Watertown,  126  Misc.  140, 
213  N.  Y.  Supp.  90. 

A  complaint  under  section  51  of  the  General  Municipal  Law  is 
defective  if  it  fails  to  allege  that  the  plaintiff  filed  a  bond  upon 
the  commencement  of  the  action  in  accordance  with  such  statute. 
Wadsworth  v.  Erwin,  124  Misc.  893,  210  N.  Y.  Supp.  122. 

The  filing  of  the  bond  may  be  permitted  nunc  pro  tunc.  Hoey 
V.  Dalton,  126  Misc.  194,  213  N.  Y.  Supp.  583. 

In  a  taxpayer's  action  brought  under  section  51  of  the  General 
Municipal  Law  by  a  single  taxpayer,  a  bond  executed  by  the 
plaintiff  and  two  sureties  in  an  amount  approved  by  the  court, 
compUes  with  such  section,  although  the  plaintiff  does  not  justify. 
Burns  v.  City  of  Watertown,  126  Misc.  140,  213  N.  Y.  Supp.  90. 

In  a  taxpayers'  action  brought  under  section  51  of  the  General 
Municipal  Law  by  two  or  more  taxpayers,  the  bond  required  by 
that  section  must  be  executed  by  at  least  two  of  the  plaintiffs, 
who  must  also  justify  on  the  bond,  for  section  51  specifically  so 
requires;  but  where  a  bond  in  a  taxpayers'  action  commenced 
by  two  or  more  plaintiffs  is  executed  by  one  only,  the  defect  may 
be  cured  under  sections  105  and  150  of  the  Civil  Practice  Act 
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by  filing  a  proper  bond  nunc  pro  tunc  on  leave  of  the  court. 
Burns  v.  City  of  Watertown,  126  Misc.  140,  213  N.  Y.  Supp.  90. 

F.  Parties. 

The  municipality  in  question  may  not  be  necessary,  but  is  a 
proper  party.  Marjohn  Realty  Co.,  Inc.  v.  City  of  Long  Beach,^ 
122  Misc.  763,  204  N.  Y.  Supp.  53,  affirmed  211  App.  Div.  805,  206 
N.  Y.  Supp.  933. 

A  taxpayer's  action  instituted  by  a  taxpayer  of  a  school  district 
to  restrain  the  board  of  education  from  permitting  the  fifth  and 
sixth  grade  pupils  to  be  excused  forty-five  minutes  during  school 
hours  once  a  week  for  the  purpose  of  attending  religious  instruc- 
tion in  the  church  of  their  parents'  choice,  is  properly  entitled 
against  the  individual  members  of  the  board  as  "constituting 
the  board  of  education,"  for  as  so  entitled  it  is  an  action  against 
the  body  corporate.  Stein  v.  Brown,  125  Misc.  692,  211  N.  Y.  Supp. 
822. 

A  street  railway  company  benefited  by  the  illegal  appropriation 
to  its  own  use  of  municipal  property,  is  a  proper  defendant  in 
the  action.  Marjohn  Realty  Co.,  Inc.  v.  City  of  Long  Beach,  122 
Misc.  763,  204  N.  Y.  Supp.  53,  affirmed  211  App.  Div.  805,  206 
N.  Y.  Supp.  933. 

The  fact  that  the  plaintiff  in  a  taxpayer's  action  to  enjoin  the 
award  of  a  contract  without  open  competitive  bidding,  as  required 
by  statute,  is  an  unsuccessful  bidder  for  the  contract  in  question 
does  not  affect  his  right  as  a  taxpayer  to  bring  the  action.  Shewan 
S  Sons,  Inc.  v.  Mills,  211  App.  Div.  687,  208  N.  Y.  Supp.  381. 

In  a  taxpayer's  action  to  restrain  the  city  of  Watertown  and 
its  mayor  and  common  council  from  proceeding  with  a  contract 
executed  between  a  contractor  and  the  city  for  the  construction 
of  a  lighting  plant  and  to  restrain  the  city  from  making  payments 
thereunder  by  city  acceptances,  the  contractor  is  a  necessary  party 
defendant.  Where  the  contractor  appears  generally  and  stipulates 
that  it  may  be  made  a  party  defendant,  and  that  the  motions  in 
this  proceeding  to  continue  the  temporary  injunction  be  heard  and 
decided  with  the  same  force  and  effect  as  if  made  after  the  con- 
tractor had  been  made  a  party,  orders  may  be  entered  carrying 
out  tht-  terms  of  the  stipulation.  Burns  v.  City  of  Watertown, 
126  Misc.  140,  213  N.  Y.  Supp.  90. 

In  a  taxpayer's  action  to  restrain  the  city  of  Yonkers  from 
granting  consents  for  the  operation  of  motor  busses  over  certain 
routes,  a  corporation  which  has  submitted  a  bid  for  bus  operation 
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is  not  a  necessary  or  proper  party  under  subdivision  3  of  section 
193  of  the  Civil  Practice  Act,  but  if  it  is  interested  in  the  result 
of  the  action,  the  court  will  permit  its  counsel  to  appear  as  amicus 
curiae.  Yonkers  Bailroad  Co.  v.  City  of  Yonkers,  128  Misc.  107, 
217  N.  Y.  Supp.  685. 

G.  Pleadings. 

It  is  the  duty  of  the  plaintiff  in  a  taxpayer's  action  to  set  up 
in  his  complaint  a  plain  and  concise  statement  of  the  facts  con- 
stituting his  cause  of  action.  It  is  not  enough  to  allege  that  a 
claim  in  favor  of  a  member  of  the  board  of  supervisors  and  audited 
by  them  was  void.  That  is  a  mere  conclusion  of  law.  .The  facts 
upon  which  such  conclusion  is  based  should  be  set  forth.  Wads- 
worth  V.  Erwin,  201  N.  Y.  Supp.  312. 

Where  the  complaint  alleges  that  the  plaintiff  was  a  taxpayer, 
but  fails  to  allege  that  he  has  paid  taxes  in  excess  of  the  sum  of 
$1,000  within  one  year  prior  to  the  commencement  of  the  action, 
the  court  has  power  to  permit  an  amendment  of  the  complaint 
nunc  pro  tunc.    Eoey  v.  Dalton,  126  Misc.  194,  213  N.  Y.  Supp.  583. 

H.  Restoration. 

A  public  officer  receiving  public  moneys  illegally  and  without 
right  may  be  charged  with  the  duty  of  restitution  even  though 
there  may  be  an  audit  or  settlement  made  by  some  other  official 
or  auditing  body,  for  audit  cannot  give  validity  to  an  act  con- 
demned by  statute  and  which  in  itself  is  illegal  and  void.  Engel 
V.  Garner,  116  Misc.  289,  190  N.  Y.  Supp.  344. 

When  an  action  for  the  restitution  of  public  moneys  is  brought 
jointly  against  the  officials  who  paid  or  authorized  the  payment 
and  the  official  who  received  it,  if  there  were  no  intentional  wrong- 
doing or  collusion,  restitution  cannot  be  enforced  even  though 
there  were  a  technical  illegality  in  making  the  payment.  S  eh  ring 
V.  Starner,  119  Misc.  651, 197  N.  Y.  Supp.  201. 

I.  Injunction  pendente  lite. 

An  injunction  pendente  lite  should  be  granted  in  a  taxpayer's 
action,  the  purpose  of  which  is  to  determine  the  legality  of  an 
appointment  made  pursuant  to  a  special  statute  and  not  in  com- 
pliance with  the  usual  civil  service  requirement,  for  the  reason 
that  the  payment  of  salary  in  violation  of  law  is  an  illegal  act 
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and  constitutes  a  waste  of  public  funds.    Barlow  v.  Craig,  210 
App.  Div.  716,  206  N.  Y.  Supp.  293. 

Save  in  exceptional  cases  the  Appellate  Division  will  not  inter- 
fere with  the  discretion  of  the  Special  Term  in  granting  an  injunc- 
tion pendente  lite.  Horsfall  v.  Schuler,  217  App.  Div.  146,  216 
N.  Y.  Supp.  391. 

J.  Inspection  of  books  and  papers  of  muuicipality. 

The  right  of  inspection  granted  by  section  51  of  the  General 
Municipal  Law  may  be  enforced  by  mandamus.  Matter  of  Becher 
V.  Lunn,  200  App.  Div.  178,  192  N.  Y.  Supp.  754. 

The  right  of  inspection  under  section  51  of  the  General  Municipal 
Law  includes  the  right  to  take  extracts  or  copies  from  the  books 
and  papers  therein  referred  to.  Matter  of  Becher  v.  Lunn,  200 
App.  Div.  178,  192  N.  Y.  Supp.  754. 

The  records  kept  by  the  mayor  of  the  city  of  Schenectady,  show- 
ing the  receipts  of  moneys  paid  to  him  by  moving  picture  exhibi- 
tors, under  an  ordinance  authorizing  the  exhibition  of  Sunday 
motion  pictures,  and  the  disbursement  by  the  mayor  of  said 
moneys  so  received,  are  public  records  subject  to  inspection  by 
any  taxpayer  under  section  51  of  the  General  Municipal  Law, 
and  it  is  not  within  the  province  of  the  mayor  to  declare  that  said 
records  are  private  records.  Matter  of  Becker  v.  Lunn,  200  App. 
Div.  178,  192  N.  Y.  Supp.  754. 

Neither  section  51  of  the  General  Municipal  Law  nor  section 
1545  of  the  Greater  New  York  Charter  authorizes  an  order  of 
mandamus  directing  the  board  of  education  of  the  city  of  New 
York  by  its  president  or  other  officer  to  appear  and  attend  at 
Special  Term  and  produce  at  said  time  and  place  for  inspection 
and  the  examination  of  the  petitioner  all  the  records,  etc.,  of  the 
board  of  education  respecting  the  inspection  and  condition  of  a 
sidewalk  elevator  forming  part  of  the  premises  of  a  certain  high 
school.  Lessin  v.  Board  of  Education,  215  App.  Div.  652,  212 
N.  Y.  Supp.  856. 

L.  Costs. 

If  there  is  no  fraudulent  conduct  on  the  part  of  the  defendant 
and  the  plaintiff  fails  to  sustain  the  greater  number  of  its  allega- 
tions, the  judgment  may  be  entered  without  costs.  Engel  v.  Gar- 
ner, 116  Misc.  289,  190  N.  Y.  Supp.  344. 
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ARTICLE  II. 

PROCEEDINGS  TO  COMPEL  DELIVERY  OF  BOOKS  AND  PAPERS. 

A.  Public  Officers  Law,  §  80.    Delivery  of  books  and  papers,  money  and 

property. 

A  public  officer  shall  demand  from  hia  predecessor  in  office  or  any  person  in  whose 
possession  they  may  be,  a  delivery  to  such  officer  of  all  books  and  papers,  money  and 
property  belonging  or  appertaining  to  such  office.  If  such  demand  is  refused,  such 
officer  may  make  complaint  thereof  to  any  justice  of  the  supreme  court  of  the  district, 
or  to  the  county  judge  of  the  county  in  which  the  person  refusing  resides.  If  such 
justice  or  judge  be  satisfied  that  such  books  or  papers,  money  and  property  are  with- 
held, he  shall  grant  an  order  directing  the  person  refusing  to  show  cause  before  him 
at  a  time  specified  therein,  why  he  should  not  deliver  the  same.  At  such  time,  or  at 
amy  time  to  which  the  matter  may  be  adjourned,  on  proof  of  due  service  of  the  order, 
such  justice  or  judge  shall  proceed  to  inquire  into  the  circumstances.  If  the  person 
charged  with  withholding  such  books  or  papers,  money  and  property  makes  affidavit 
before  such  jutice  or  judge,  that  he  has  delivered  to  the  officer  all  books  and  papers, 
money  and  property  in  his  custody  which,  within  his  knowledge,  or  to  his  belief  belong 
or  appertain  thereto,  such  proceedings  before  such  justice  or  judge  shall  cease,  and 
such  person  be  discharged.  If  the  person  complained  against  shall  not  make  such 
oath,  and  it  appears  that  any  such  books  or  papers,  money  and  property  are  withheld 
by  him,  such  justice  or  judge  shall  commit  him  to  the  county  jail  until  he  delivers  such 
books  and  papers,  money  and  property,  or  is  otherwise  discharged  according  to  law. 
On  such  commitment,  such  justice  or  judge,  if  required  by  the  complainant,  shall 
also  issue  hia  warrant  directed  to  any  sheriff  or  constable,  commanding  him  to  search, 
in  the  daytime,  the  places  designated  therein,  for  such  books  and  papers,  money  and 
property,  and  to  bring  them  before  such  justice  or  judge.  If  any  such  books  and 
papers,  money  and  property,  are  brought  before  him  by  virtue  of  such  warrant,  he 
shall  determine  whether  they  appertain  to  such  office,  and  if  so  shall  cause  them  to  be 
delivered  to  the  complainant.     (Amended  by  Chapter  556,  Laws  of  1925.) 


PUBLIC  SERVICE  COMMISSION. 

ARTICLE  I. 
Powers  and  duties  of  commission. 


A.  The  Public  Service  Commissions  Law. 

B.  General  powers. 
0,  Fixing  of  rates. 

1.  In  general 

3.  Power  to  raise  rates. 

6.  Effect  of  contract  or  franchise. 
6.  Uniformity  in  rates. 
D.  Issuance  of  securities. 

F.  Franchise  and  privileges. 

G.  Bailroad  service. 

1.  In  general. 

4.  Crossings. 

H.  Gas  and  electric  service. 


ARTICLE  IL 
Procedure. 


A.  In  general. 
D.  Stay  of  order. 


ARTICLE  III. 
Review  of  action  of  commission. 

A.  Certiorari. 

B.  Action  of  Appellate  Division. 

The  title  of  the  former  Public  Service  Commissions  Law  was 
amended  by  Chapter  782  of  the  Laws  of  1930  to  read,  the  Public 
Service  Law. 

ARTICLE  I. 

POWERS  AND  DUTIES  OF  COMMISSION. 

A.  The  Public  Service  Commissions  Law. 

The  Public  Service  Commissions  Law  as  revised  in  1921  haa 
been  held  constitutional.  Matter  of  McAneny  v.  Board  of  Esti- 
mate, Etc.,  232  N.  Y.  377,  affirming  198  App.  Div.  205. 

The  public  service  commission  was  established  for  the  purpose 
of  regulating  corporations  which  render  service  to  the  public  for 
which  they  are  entitled  to  charge,  that  they  may  be  required  to 
render  adequate  service  for  a  reasonable  compensation.  This  was 
the  fundamental  purpose  of  the  law,  and  the  various  provisions 
of  the  law  establishing  the  commission  had  this  object  in  view. 
Matter  of  City  of  New  York  v.  Prendergast,  202  App.  Div.  308, 
195  N.  Y.  Supp.  815. 

The  objects  sought  by  the  legislature  in  the  regulation  of  public 
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utilities  by  the  Public  Service  Commissions  Law  were  the  pre- 
vention of  corporate  abuses  and  the  protection  of  the  public  against 
excessive  rates  for  services,  the  over-capitalization  and  the  water- 
ing of  securities,  the  establishment  of  a  reasonable  basis  in  operat- 
ing expenditure,  and  the  maintenance  of  investment  security. 
People  V.  Liberty  Light  S  Tower  Co.,  121  Misc.  424,  201  N.  Y.  Supp. 
302. 

B.  General  powers. 

The  city  cannot  encroach  upon  the  functions  of  the  public  service 
commission  under  the  guise  of  regulating  the  use  of  the  streets 
of  the  city.  The  city  has  not  lost  its  police  power  by  virtue  of 
the  passage  of  the  Public  Service  Law,  but  it  has  been  deprived 
of  its  authority  to  regulate  the  construction,  maintenance  and 
equipment  of  terminal  facilities  and  operation  of  street  railways 
and  the  use  of  their  tracks  by  interurban  and  suburban  cars  so 
far  as  the  legislature  has  vested  this  authority  in  the  public 
service  commission.  New  York  State  Railways  v.  City  of  Roches- 
ter, 119  Misc.  128,  195  N.  Y.  Supp.  783. 

The  public  service  commission  is  a  statutory  body  and  it  pos- 
sesses only  such  powers  as  are  conferred  upon  it  by  statute. 
People  V.  Liberty  Light  S  Power  Co.,  121  Misc.  424,  201  N.  Y. 
Supp.  302. 

Determinations  of  the  public  service  commission  are  valid  only 
so  far  as  it  acts  within  the  authority  delegated  to  it  by  the  legis- 
lature.   McAneny  v.  N.  Y.  C.  R.  R.  Co.,  238  N.  Y.  122. 

The  Public  Service  Commissions  Law  does  not  empower  the 
commission  to  direct  a  railroad  to  construct  any  overhead  crossing 
other  than  a  bridge  or  other  structure  across  the  railroad  track 
with  reasonable  incidental  approaches.  It  is  without  jurisdiction 
to  order  a  railroad  to  construct  a  bridge  when  only  a  portion 
of  the  bridge  carries  the  street  over  the  railroad  track.  McAneny 
V.  N.  Y.  C.  R.  R.  Co.,  238  N.  Y.  122. 

0.  Fixing  of  rates. 

1.  In  general. 

The  public  service  commission  has  no  jurisdiction  over  the  rates 
to  be  charged  by  electrical  subway  corporations  in  New  York  City 
which  are  engaged  in  the  construction  and  maintenance  of  subways 
to  carry  electrical  conductors  and  wires.  Matter  of  City  of  New 
York  V.  Prendergast,  202  App.  Div.  308,  195  N.  Y.  Supp.  815. 

A  public  utility  is  entitled  to  a  reasonable  return  on  the  value 
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of  its  property  used  in  the  public  service  at  the  time  of  the  inquiry. 
In  determining  the  value  of  the  property  due  vpeight  must  be  given 
to  the  cost  of  reproduction,  and  any  determination  which  fails  to 
properly  appraise  such  reproduction  cost  is  erroneous.  Matter 
of  People's  Gas  S  Electric  Co.  v.  Public  Service  Commission,  214 
App.  Div.  108,  211  N.  Y.  Supp.  662. 

A  determination  by  the  public  service  commission  fixing  the 
rates  for  gas  and  electricity  is  erroneous  where  it  appears  that 
the  value  placed  upon  the  company's  property  by  the  commission 
was  very  much  less  than  the  uncontradicted  evidence  by  the  com- 
pany's witness  showed  the  reproduction  cost  to  be,  and  where  it 
appears  that  the  only  evidence  by  the  municipality  concerning  the 
value  of  the  plant  was  given  by  a  witness  who  testified  to  the 
normal  reproduction  cost,  which  in  effect  was  nothing  more  than 
the  original  cost,  plus  the  cost  of  additions  to  the  plant.  Matter 
of  People's  Gas  &  Electric  Co.  v.  Public  Service  Commission,  214 
App.  Div.  108,  211  N.  Y.  Supp.  662. 

In  fixing  the  rates  for  a  street  railway  company,  the  public 
service  commission  should  not  determine  the  rate  base  exclusively 
by  the  pre-war  cost  less  depreciation,  but  should  take  into  con- 
sideration as  relevant  facts  rising  prices,  changing  economic 
features  and  other  elements  bearing  on  the  question  as  to  what 
is  a  proper  return  under  present  day  conditions  and  should  con- 
sider the  evidence  offered  by  the  company  of  the  increase  during 
the  war  and  after  the  war  of  the  cost  of  construction.  People 
ex  rel.  N.  Y.  State  Railways  v.  Public  Service  Commission,  202 
App.  Div.  576,  195  N.  Y.  Supp.  174. 

The  present  cost  of  reproduction  less  depreciation  is  not  a  neces- 
sary or  controlling  element  in  fixing  the  fair  present  value  of 
the  plant.  People  ex  rel.  Adirondack  P.  S  L.  Corp.  v.  P.  S.  Comm., 
200  App.  Div.  268,  193  N.  Y.  Supp.  186. 

A  gas  corporation  is  entitled  to  a  fair  return  on  the  present 
value  of  its  property  used  and  useful  in  the  service;  and  the 
dominating  element  in  fixing  present  value  is  reproduction  cost 
rather  than  historical  cost,  actual  cost  or  prudent  investment. 
Matter  of  Pennsylvania  Gas  Co.  v.  Pub.  Serv.  Comm.,  211  App. 
Div.  253,  207  N.  Y.  Supp.  599. 

A  determination  of  the  public  service  commission  in  fixing  a 
rate  base  for  a  public  utility  will  be  annulled  where  it  appears 
that  the  commission  failed  to  take  into  consideration  the  present 
reproduction  cost  of  the  plant  of  the  petitioner  in  determining 
present  value.     The  Supreme  Court  of  the  United  States  has 


PUBLIC   SERVICE    COMMISSION.  651 

refused  to  adopt  the  prudent  investment  cost  theory.  Adirondack 
Power  S  L.  Corp.  v.  Pub.  Service  Comm.,  211  App.  Div.  272,  207 
N.  Y.  Supp.  284. 

In  determining  the  fair  value  of  a  gas  plant  for  the  purpose 
of  fixing  the  price  of  gas  there  is  no  single,  fixed  basis  or  rule 
which  may  be  followed  in  all  cases  to  the  exclusion  of  all  other 
considerations.  The  commission  may  consider  all  the  facts  which 
in  its  judgment  have  a  bearing  with  due  regard  to  a  "  reasonable 
average  return  upon  capital  actually  expended,"  above  all  neces- 
sary operating  expenses  and  "to  the  necessity  of  making  reserva- 
tions out  of  income  for  surplus  and  contingencies";  and,  where 
there  has  been  actual  appreciation  in  the  value  of  property  ac- 
quired by  capital  actually  expended,  the  corporation  is  entitled 
to  have  that  appreciation  included  in  calculating  the  fair  present 
value  of  the  plant.  People  ex  rel.  Adirondack  P.  &  L.  Corp.  v. 
P.  S.  Comm.,  200  App.  Div.  268,  193  N.  Y.  Supp.  186. 

In  fixing  a  rate  base  the  public  service  commission  should  make 
an  allowance  covering  the  preliminary  legal,  administrative  and 
engineering  expenses  entering  into  the  cost  of  construction,  al- 
though such  expenses  were  originally  charged  to  operating  ex- 
penses on  account  of  the  fact  that  the  road  was  built  up  gradually 
and  the  services  thus  rendered  were  furnished  by  the  regular  staff 
of  the  company.  People  ex  rel.  N.  Y.  State  Railways  v.  Pub. 
Serv.  Comm.,  202  App.  Div.  576,  195  N.  Y.  Supp.  174. 

Past  profits  earned  by  the  company  cannot  be  considered  in 
fixing  a  rate  base.  People  ex  rel.  N.  Y.  State  Railways  v.  Pub. 
Serv.  Comm.,  202  App.  Div.  576,  195  N.  Y.  Supp.  174. 

In  fixing  the  rate  to  be  charged  for  gas,  the  public  service  com- 
mission should  take  into  consideration  the  fact  that  for  some  time 
prior  to  the  present  proceedings  the  petitioner  has  been  compelled 
to  accept  a  low  return  on  investment  because  of  the  inadequate 
rates  heretofore  fixed  by  the  public  service  commission.  Adiron- 
dack Power  S  L.  Corp.  v.  Pub.  Service  Comm.,  211  App.  Div.  272, 
207  N.  Y.  Supp.  284. 

The  failure  of  the  commission,  in  calculating  the  operating  ex- 
penses, to  recognize  the  unusually  high  cost  of  materials,  coal, 
oil,  freight  and  labor  and  to  recognize  that  increased  consumption 
of  gas  was  due  to  the  unusual  causes  of  a  temporary  nature,  was 
not  of  error,  since  the  order  fixing  the  rates  was  limited  to  a 
period  of  six  months,  which  has  expired,  and  if  the  rates  thus  fixed 
have  actually  furnished  a  return  less  than  fair  the  commission 
may  immediately  correct  the  mistake  in  such  a  manner  as  to  make 
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good  any  losses  suffered.  People  ex  rel.  Adirondack  P.  &  L.  Corp. 
V.  P.  8.  Comm.,  200  App.  Div.  268,  193  N.  Y.  Supp.  186. 

The  allowances  by  the  commission  of  working  capital  repre- 
sented by  the  value  of  materials  and  supplies  on  hand,  plus  one- 
eighth  of  the  operating  expenses  of  the  relator  for  one  year, 
less  taxes  and  uncollectible  bills,  was  proper,  though  it  would  not 
have  been  wrong  if  the  commission  had  made  an  allowance  of 
one-sixth  of  the  expenses  instead  of  one-eighth.  People  ex  rel. 
Adirondack  P.  &  L.  Corp.  v.  P.  8.  Comm.,  200  App.  Div.  268,  193 
N.  Y,  Supp.  186. 

The  allowance  made  by  the  commission  to  cover  the  going  con- 
cern value  of  the  relator,  which  was  determined  by  reducing 
certain  intangible  items  from  the  book  value  and  allowing  12  per 
cent  of  the  value  of  the  tangible  property  to  be  shown  on  the 
books,  was  proper,  and  the  commission  was  justified  in  failing 
to  recognize  or  follow  the  testimony  on  the  part  of  the  witnesses 
for  the  relator  of  estimates  covering  organization  expense,  engi- 
neering and  other  items  which  did  not  appear  on  the  books  of  the 
relator  to  have  been  incurred  or  paid.  People  ex  rel.  Adirondack 
P.dL.  Corp.  V.  P.  8.  Comm.,  200  App.  Div.  268,  193  N.  Y.  Supp. 
186. 

A  depreciation  reserve  carried  on  the  books  of  the  corporation 
must  be  deducted  from  the  assets  of  the  company  for  the  purpose 
of  determining  the  fair  present  value  on  which  to  base  rates,  and 
this  rule  is  not  changed  by  the  fact  that  the  money  reserved  against 
depreciation  has  been  actually  expended  in  the  construction  of 
additions  or  extensions  to  the  plant.  People  ex  rel.  Adirondack 
P.  &  L.  Corp.  V.  P.  8.  Comm.,  200  App.  Div.  268,  193  N.  Y.  Supp. 
186. 

The  determination  as  to  the  fair  present  value  of  the  plant  of 
a  public  service  corporation  must  in  each  case  depend  upon  the 
special  facts,  and  in  this  case  the  commission  was  justified  in 
accepting  the  books  of  the  relator  as  better  proof  of  the  capital 
actually  expended  and  the  present  fair  value  of  the  property 
than  the  estimates  made  by  witness  for  the  relator.  People  ex 
rel.  Adirondack  P.  S  L.  Corp.  v.  P.  8.  Comm.,  200  App.  Div.  268, 
193  N.  Y.  Supp.  186. 

"Going  value"  is  an  element  which  must  be  taken  into  con- 
sideration in  fixing  rates.  Matter  of  People's  Gas  S  Electric  Co. 
V.  Public  8ervice  Commission,  214  App.  Div.  108,  211  N.  Y.  Supp. 
662. 

Except  where  there  has  been  an  actual,  considerable  and  more 
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than  temporary  increase  in  values  and  in  costs,  the  actual  invest- 
ment shown  upon  the  books  of  the  corporation,  fully,  fairly  and 
honestly  kept,  is  a  more  certain  and  more  true  guide  to  that 
"reasonable  average  return  upon  capital  actually  expended" 
which  the  statute  contemplates,  than  is  the  fluctuating  uncertainty 
which  attends  upon  the  attempt  to  apply  the  present  reproduction 
cost,  less  depreciation,  as  the  sole  or  controlling  element  in  de- 
termining the  fair  present  value.  People  ex  rel.  Adirondack  P.  & 
L.  Corp.  V.  P.  8.  Comm.,  200  App.  Div.  268,  193  N.  Y.  Supp.  186. 

At  the  present  time,  when  interest  rates  are  much  higher  than 
they  formerly  were,  it  is  doubtful  whether  an  8  per  cent  return 
is  sufficient,  but  it  cannot  be  said  from  the  evidence  in  the  case 
that  the  allowance  made  by  the  commission  is  too  small,  and  if 
actual  experience  demonstrates  that  the  return  is  too  small,  ap- 
plication may  be  made  to  the  commission  for  modification  and  then 
the  actual  experience  bf  the  company  can  be  shown.  People  ex 
rel.  Adirondack  P.  S  L.  Corp.  v.  P.  8.  Comm.,  200  App.  Div.  268, 
193  N.  Y.  Supp.  186. 

Federal  income  taxes  paid  by  the  corporation  may  be  deducted 
as  a  part  of  its  operating  expenses.  Matter  of  Pennsylvania  Gas 
Co.  V.  Pub.  8ervice  Comm.,  211  App.  Div.  253,  207  N.  Y.  Supp. 
599. 

3.  Power  to  raise  rates. 

The  power  to  "regulate"  includes  the  power  to  raise  the  rates 
if  they  are  too  low.  Matter  of  Flemming,  117  Misc.  373,  191  N.  Y. 
Supp.  586,  appeal  dismissed  201  App.  Div.  866,  192  N.  Y.  Supp. 
925. 

The  public  service  commission  has  the  power  to  increase  rates, 
notwithstanding  the  existence  of  a  contract  providing  for  a  lower 
rate,  and  the  exercise  of  this  power  is  not  in  violation  of  federal 
or  state  Constitution.  Niagara,  Lockport  S  0.  Power  Co.  v. 
Seneca  I.  <&  8.  Co.,  128  Misc.  335,  219  N.  Y.  Supp.  418,  affirmed  219 
App.  Div.  858,  221  N.  Y.  Supp.  869. 

5.  Effect  of  contract  or  franchise. 

A  contract  between  a  gas  company  and  a  private  individual 
though  entered  into  prior  to  the  delegation  by  the  state  to  the 
public  service  commission  of  the  power  to  fix  gas  rates  is  subject 
to  the  exercise  of  that  power  at  such  time  as  the  state  may  deter- 
mine. Glute  V.  Nassau  <&  Suffolk  Lighting  Co.,  118  Misc.  630,  195 
N.  Y.  Supp.  84. 
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The  power  of  the  public  service  commission  to  increase  the 
street  railway  fare  in  the  city  of  Troy  above  the  sum  specified 
in  conditions  imposed  by  the  city  when  granting  its  consent  to  the 
use  of  certain  streets,  has  been  sustained.  Matter  of  Flemming, 
117  Misc.  373,  191  N.  Y.  Supp.  586,  appeal  dismissed  201  App. 
Div.  866, 192  N.  Y.  Supp.  925. 

The  legislature  has  the  power  to  change  rates  of  a  public  service 
corporation  although  they  were  established  as  a  condition  for 
the  consent  given  under  section  18  of  Article  III  of  the  New 
York  Constitution,  and  it  may  exercise  that  power  through  the 
agency  of  the  public  service  commission.  Matter  of  Village  of 
Brownville  v.  Public  Service  Commission,  209  App.  Div.  640,  205 
N.  Y.  Supp.  525,  affirmed  240  N.  Y.  586. 

The  authority  delegated  to  the  public  service  commission  by 
Chapters  134  and  335  of  the  Laws  of  1921,  amending  subdivision 
1  of  section  49  of  the  public  service  commission  law,  to  modify 
the  rates  of  fare  of  a  street  railway  company  provided  in  its 
franchise  with  a  municipality,  was  taken  away  by  Chapter  891 
of  the  Laws  of  1923,  which  took  effect  on  June  1,  1923,  amending 
subdivision  1  of  section  49,  and  such  authority  did  not  continue 
for  the  purpose  of  granting  an  application  of  a  tariff  schedule 
filed  with  the  public  service  commission  prior  to  June  1,  1923, 
but  upon  which  no  formal  action  was  ever  taken  because  further 
proceedings  were  stayed  on  an  application  for  an  order  of  pro- 
hibition. Matter  of  Village  of  Mamaroneck  v.  Pub.  Serv.  Comm., 
208  App.  Div.  330,  203  N.  Y.  Supp.  678,  affirmed  238  N.  Y.  588. 

The  public  service  commission  has  power  to  regulate  the  fares 
to  be  charged  by  the  Binghamton  Eailway  Company,  on  the  ground 
that  the  franchise  granted  by  the  city  Binghamton  under  which 
the  Binghamton  Eailway  Company  is  operated  does  not  contain 
any  provisions  fixing  or  regulating  the  rate  of  fares,  since  it 
appears  that  the  railway  company  was  formed  by  the  consolidation 
of  seven  similar  lines;  that  the  franchise  granted  by  the  city  to 
the  original  roads  provided  for  the  horse  or  mule-drawn  cars, 
limited  the  speed  thereof,  and  fixed  the  rate  of  fare  at  five  cents ; 
that  subsequently  consent  was  given  by  the  city  of  Binghamton 
to  change  the  power  from  horse  or  mule  power  to  electric  power, 
but  that  the  consent  then  given  did  not  specify  the  rate  of  speed, 
nor  did  it  include  any  provisions  as  to  fare.  The  abandonment, 
under  the  consent  given  by  the  city  to  change  the  motive  power 
from  horse  or  mule  power  to  electric  power,  involved  the  abandon- 
ment of  the  restriction  as  to  fare  by  failing  to  provide  therefor 
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in  the  consent  to  the  change  of  power,  and,  therefore,  at  the 
present  time  there  is  no  city  franchise  existing  that  restricts  the 
rate  of  fare,  and  so  the  public  service  commission  has  the  power 
to  regulate  the  fare  to  be  charged.  Matter  of  Evens  v.  Public 
Service  Commission,  214  App.  Div.  122,  211  N.  Y.  Supp.  650, 
affirmed  246  N.  Y.  224. 

6.  Uniformity  in  rates. 

A  service  charge  by  a  gas  company  does  not  per  se  involve  an 
illegitimate  discrimination  between  classes  of  consumers,  nor  does 
it  constitute  "rent  on  a  gas  meter"  within  the  meaning  of  section 
66  of  the  Transportation  Corporations  Law.  Hence  the  public 
service  commission  has  authority  and  jurisdiction  to  order  or 
permit  such  a  charge.  City  of  Rochester  v.  Rochester  Gas  d  El. 
Corp.,  233  N.  Y.  39,  reversing  198  App.  Div.  973. 

D.  Issuance  of  securities. 

The  public  service  commission  has  no  control  over  the  amend- 
ment by  a  light  and  power  company  of  its  certificate  of  incor- 
poration so  as  to  change  its  shares  of  stock  of  nominal  par  value 
into  shares  of  stock  with  no  nominal  par  value.  People  v.  Liberty 
Light  &  Power  Co.,  121  Misc.  424,  201  N.  Y.  Supp.  302. 

F.  Franchise  and  privileges. 

The  city  of  New  York  has  power  to  operate  a  railroad  over 
the  Williamsburg  bridge  without  a  certificate  of  public  convenience 
and  necessity  or  the  permission  of  the  public  service  commission. 
City  of  New  York  v.  Brooklyn  City  R.  R.  Co.,  232  N.  Y.  463, 
reversing  198  App.  Div.  737. 

A  certificate  of  convenience  and  necessity  for  the  operation 
of  a  municipal  bus  system  is  not  required  from  the  transit  com- 
mission, since  the  operation  does  not  involve  the  granting  of  a 
franchise  or  the  exercise  of  a  franchise  right  within  the  meaning 
of  the  Greater  New  York  Charter  or  the  provisions  of  the  Trans- 
portation Corporations  Law.  Browne  v.  City  of  New  York,  125 
Misc.  1,  211  N.  Y.  Supp.  306,  reversed  213  App.  Div.  206,  211 
N.  Y.  Supp.  306,  affirmed  241  N.  Y.  96. 

One  operating  a  bus  line  or  stage  route  in  a  city  must  procure 
a  certificate  of  convenience  and  necessity  from  the  public  service 
commission.  Darling  v.  Service  Trans.  Corp.,  118  Misc.  811,  194 
N.  Y.,  Supp.  902. 

The  acts  of  the  city  authorities  in  establishing  a  bus  line  in 
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New  York  City  are  illegal  where  no  franchise  has  been  granted 
by  the  board  of  estimate  and  apportionment  under  section  1458 
of  the  Greater  New  York  charter,  and  the  public  service  commis- 
sion has  given  no  certificate  of  convenience  and  necessity.  Huff 
V.  City  of  New  York,  202  App.  Div.  425,  195  N.  Y.  Supp.  257. 

The  city  of  New  York  cannot  operate  omnibus  lines  without 
compliance  with  sections  25  and  26  of  the  Transportation  Cor- 
porations Law.  Kingsbridge  Railway  Co.  v.  City  of  New  York, 
204  App.  Div.  369,  198  N.  Y.  Supp.  135. 

The  city  of  New  York  will  not  be  permitted  to  operate  motor 
buses  along  a  public  street  where  it  has  not  secured  a  certificate 
of  convenience  and  necessity  for  the  operation  thereof.  Belt  Line 
Railway  Corp.  v.  City  of  New  York,  118  Misc.  665, 195  N.  Y.  Supp. 
203. 

One  having  a  right  to  maintain  a  motor  bus  line  will  be  granted 
an  injunction  to  restrain  a  competitor  who  has  not  secured  a  cer- 
tificate of  convenience  and  necessity.  Darling  v.  Darling,  118 
Misc.  817,  194  N.  Y.  Supp.  897. 

The  granting  by  municipal  authorities  of  consent  to  the  opera- 
tion of  a  bus  line  under  section  36  of  the  Transportation  Corpora- 
tions Law  is  discretionary  and  cannot  be  compelled  by  mkndamus. 
Matter  of  Dolosen  v.  Mescall,  205  App.  Div.  265,  199  N.  Y.  Supp. 
801. 

G.  Eailroad  service. 
1.  In  general. 

The  power  to  compel  a  railroad  to  make  connections  with  a 
barge  canal  is,  so  far  as  interstate  commerce  is  concerned,  within 
the  control  of  the  interstate  commerce  commission  and  the  public 
service  commission  has  no  authority  to  make  an  order  to  that 
end.  People  ex  rel.  N.  Y.  C.  R.  R.  Co.  v.  P.  8.  Comm.,  198  App, 
Div.  436,  191  N.  Y.  Supp.  636,  affirmed  232  N.  Y.  606. 

The  public  service  conmaission  has  no  authority  to  compel  a 
railroad  company  to  furnish  freight  connections  and  interchange 
with  the  barge  canal.  People  ex  rel.  N.  Y.  C.  R.  Co.  v.  Public 
Service  Comm.,  232  N.  Y.  606,  affirming  198  App.  Div.  436,  191 
N.  Y.  Supp.  636. 

Where  railroads  are  engaged  in  interstate  commerce,  the  power 
to  compel  them  to  furnish  facilities  for  the  interchange  of  freight 
between  the  railroads  rests  with  the  interstate  commerce  com- 
mission, and  the  public  service  commission  of  this  state  has  na 
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power  to  make  an  order  to  that  end.    People  v.  Public  Service 
Commission,  233  N.  Y.  113,  reversing  195  App.  Div.  426. 

The  field  relating  to  the  equipment  and  safety  of  railroad  loco- 
motives used  in  interstate  commerce  is  covered  by  federal  legis- 
lation and  the  rules  of  the  interstate  commerce  commission 
promulgated  thereunder,  and  this  state  does  not  have  the  right 
to  interfere  in  that  matter  and  require  the  equipment  of  such 
railroad  locomotives  with  vestibule  cabs,  though  that  particular 
provision  for  safety  is  not  specifically  covered  by  federal  legis- 
lation and  the  rules  of  the  interstate  commerce  commission. 
Accordingly,  section  77  of  the  Railroad  Law  is  invalid  in  so  far 
as  it  requires  locomotives  used  in  interstate  commerce  to  be 
equipped  with  vestibule  cabs.  The  public  service  commission  is 
justified  in  refusing  to  enforce  said  section  of  the  Eailroad  Law, 
even  though  it  has  no  power  to  declare  the  statute  unconstitutional. 
Matter  of  Whish  v.  Public  Service  Commission,  205  App.  Div. 
756,  200  N.  Y.  Supp.  282. 

4.  Crossings. 

Subdivision  3  of  section  94  of  the  Railroad  Law  does  not  author- 
ize the  commission  to  impose  upon  a  railroad  company  more  than 
one-half  the  cost  of  the  construction  of  an  overhead  crossing, 
though  the  structure  provided  for  is  large  enough  to  permit  the 
building  of  an  additional  track  on  the  road  at  some  time  in  the 
future,  when  it  may  be  needed.  But  a  railroad  cannot  insist  that 
an  overhead  crossing  be  so  constructed  as  to  allow  space  for  it  to 
build  an  additional  track  on  its  right  of  way  at  some  time  in  the 
future,  when  such  additional  track  may  be  needed,  unless  it  con- 
sents to  the  payment  of  the  additional  expense  involved.  Matter 
of  State  Highway  Comm.,  201  App.  Div.  94, 193  N.  Y.  Supp.  808. 

An  order  of  the  public  service  commission,  denying  the  appli- 
cation of  certain  individuals,  residents  of  a  village,  to  require  a 
railroad  company  to  install  gates  at  a  railroad  crossing  in  such 
village,  may  not  be  nullified  by  a  subsequent  enactment  of  an 
ordinance  by  the  village  requiring  the  railroad  company  to  install 
gates  at  the  same  crossing,  and  providing  for  the  imposition  of  a 
penalty  for  failure  to  comply  with  said  ordinance.  The  remedy 
of  the  village  is  to  apply  to  the  public  service  commission  for  a 
modification  of  its  order  in  connection  with  the  installation  of  gates 
at  the  particular  crossing.  Village  of  Elmira  Heights  v.  Erie 
Railroad  Company,  125  Misc.  586,  211  N.  Y.  Supp.  893,  affirmed  215 
App.  Div.  852,  213  N.  Y.  Supp.  92. 
42 
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The  action  of  the  board  of  trustees  of  a  village  determining  that 
the  proposed  extension  of  a  street  across  a  railroad  is  necessary, 
is  conclusive  where  no  appeal  is  taken  therefrom,  and  the  question 
of  necessity  cannot  be  raised  on  appeal  from  an  order  of  the  pub- 
lic service  commission  directing  the  crossing  at  grade.  Matter  of 
Village  of  Hohart,  204  App.  Div.  595, 198  N.  Y.  Supp.  638,  affirmed 
236  N.  Y.  582. 

The  public  service  commission  properly  exercises  its  discretion 
in  determining  that  a  street  crossing  in  a  village  shall  be  con- 
structed at  grade,  where  it  appears  from  the  evidence  that,  due  to 
drainage  conditions,  it  will  be  impracticable  to  construct  a  crossing 
below  grade,  and  that  the  cost  of  an  overhead  crossing  will  be  pro- 
hibitive, as  it  would  lay  a  burden  on  the  village  of  more  than  one- 
third  of  the  assessed  valuation  thereof;  and  that  to  construct  an 
overhead  crossing  will  not  accomplish  the  purpose  sought  by  the 
extension,  which  is  to  make  a  creamery  and  railway  station  more 
accessible.  Matter  of  Village  of  Hohart,  204  App.  Div.  595,  198 
N.  Y.  Supp.  638,  affirmed  236  N.  Y.  582. 

The  public  service  commission  has  no  power,  on  abolishing  a 
grade  crossing,  to  appropriate  the  land  or  right  of  way  of  the  rail- 
road company  for  an  abutment,  at  least  where  it  is  not  necessary 
as  an  engineering  proposition.  The  commission  has  the  power, 
however,  to  extend  an  overhead  crossing  to  a  reasonable  extent 
over  adjoining  rights  of  way,  but  under  the  provisions  of  subdivi- 
sion 4  of  section  94  of  the  Railroad  Law,  it  cannot  cast  more  than 
one-half  of  the  expense  thereof  upon  the  railroad  corporation.  In 
case  the  appropriation  of  land  of  the  corporation  was  permitted 
for  such  construction,  more  than  this  proportion  of  the  expense 
would  fall  upon  the  railroad  company  contrary  to  the  statutory 
provision.  Matter  of  State  Com.  of  Highways,  239  N.  Y.  279, 
reversing  208  App.  Div.  827. 

H.  Gas  and  electric  service. 

An  electrical  corporation  may  maintain  suit  to  enjoin  a  com- 
peting electrical  corporation  from  erecting  and  maintaining  a  gen- 
erating plant  and  lines  in  its  territory  without  having  obtained  the 
consent  of  the  public  service  commission.  Fulton  Light,  Heat  S 
P.  Co.  V.  Seneca  River  P.  Co.,  119  Misc.  729,  197  N.  Y.  Supp.  319, 
affirmed  206  App.  Div.  731,  199  N.  Y.  Supp.  923. 

In  proceedings  to  compel  a  gas  company  to  extend  its  mains, 
where  it  appears  that  the  company  does  not  manufacture  its  gas 
but  buys  it  of  another  corporation  which  owns  all  of  its  stock,  the 
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commission,  in  considering  the  expense  involved  in  the  extension, 
should  take  into  consideration  the  relation  existing  between  the 
subsidiary  company  and  the  parent  company  and  is  not  necessarily 
limited  to  a  consideration  of  the  expense  with  relation  either  to  the 
capitalization  or  stated  income  of  the  subsidiary  company.  People 
ex  rel.  Woodhaven  Co.  v.  Public  Service  Comm.,  203  App.  Div,  369, 
196  N.  Y.  Supp.  623,  affirmed  236  N.  Y.  530. 

ARTICLE  II. 

PROCEDURE. 

A.  In  general. 

The  transit  commission  has  authority  to  subpoena  witnesses  as 
provided  by  section  19  of  the  Public  Service  Commission  Law,  and 
subdivision  2  of  that  section  gives  the  commission  authority  to 
apply  for  an  order  of  commitment.  Matter  of  McAneny,  215  App. 
Div.  797,  213  N.  Y.  Supp.  848. 

D.  Stay  of  order. 

Subdivision  2  of  section  23  does  not  mean  that  the  court  which 
grants  an  order  of  certiorari  should  grant  a  stay  only  after  another 
trial.  The  legislature  did  not  intend  that  there  could  be  no  sus- 
pension of  rates  under  a  certiorari  order.  What  the  legislature 
intended  by  subdivision  2  of  section  23  was  that  there  must  be 
evidence  submitted  to  the  court  by  the  relator  showing  that  if  the 
relator's  contention  be  upheld  by  the  Appellate  Division  great  and 
irreparable  damage  would  result  to  the  relator,  specifying  the 
nature  of  the  damages.  Matter  of  Peoples  Gas  and  Electric  Co., 
122  Misc.  285,  202  N.  Y.  Supp.  700. 

ARTICLE  III. 

REVIEW  OF  ACTION  OF  COMMISSION. 

A.  Certiorari. 

The  decision  of  the  public  service  commission  is  subject  to 
review  by  certiorari,  in  which  the  records  of  the  evidence  taken 
before  the  commission  can  be  brought  before  the  court.  The  deci- 
sion cannot  be  attacked  collaterally,  unless  the  order  was  without 
the  scope  of  its  jurisdiction.  Hence,  an  action  cannot  be  main- 
tained against  a  gas  company  to  recover  a  "service  charge"  where 
the  public  service  commission  has  authorized  the  charge.  Town 
of  North  Hempstead  v.  P.  8.  Comm.,  199  App.  Div.  189,  191  N,  Y. 
Supp.  394. 
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An  order  of  certiorari  cannot  be  obtained  to  review  an  order  of 
the  public  service  commission  until  an  application  has  been  made 
to  the  commission  for  a  rehearing  and  this  rehearing  has  been 
denied.  Matter  of  N.  Y.  C.  R.  R.  Co.  v.  Public  Service  Commission, 
238  N.  Y.  132,  reversing  121  Misc.  127,  200  N.  Y.  Supp.  843. 

An  application  for  an  order  of  certiorari  to  review  an  order  of 
the  public  service  commission  must  be  made  within  four  months 
from  the  time  the  commission  denies  a  rehearing  Matter  of  N.  Y, 
C.  R.  R.  Co.  V.  Public  Service  Commission,  138  N.  Y.  132,  reversing 
121  Misc.  127,  200  N.  Y.  Supp.  843. 

B.  Action  of  Appellate  Division. 

On  a  certiorari  to  review  the  proceedings  of  the  public  service 
commission  in  fixing  gas  rates,  the  Appellate  Division  will  review 
both  the  facts  and  the  law.  People  ex  rel.  Adirondack  P.  <&  L. 
Corp.  V.  P.  S.  Comm.,  200  App.  Div.  268, 193  N.  Y.  Supp.  186. 

On  a  review  of  an  action  of  the  public  service  commission  in 
fixing  gas  rates,  the  findings  of  fact  made  by  the  commission  are 
presumed  to  be  right  and  the  rates  are  presumed  to  be  prima  facie 
fair  and  valid,  and  the  burden  of  showing  them  to  be  unfair  or 
invalid  rests  on  the  relator.  People  ex  rel.  Adirondack  P.  S  L. 
Corp.  V.  P.  S.  Comm.,  200  App.  Div.  268, 193  N.  Y.  Supp.  186. 

On  a  certiorari  to  review  the  action  of  the  public  service  com- 
mission in  fixing  a  rate  base  and  rates  to  be  charged  by  a  gas  cor- 
poration, the  Appellate  Division  will  not  review  the  facts  for  the 
purpose  of  arriving  at  an  independent  judgment  as  to  the  rate  base 
and  rates  to  be  charged,  but  will  only  review  the  facts  for  the  pur- 
pose of  determining  whether  there  is  any  substantial  evidence  to 
sustain  the  findings  of  the  commission.  Matter  of  Pennsylvania 
Gas  Co.  V.  Pub.  Service  Comm.,  211  App.  Div.  253,  207  N.  Y. 
Supp.  599. 

The  power  of  the  Appellate  Division  to  review  a  determination 
of  the  commission  requiring  the  extension  of  gas  service  into  a  new 
locality  is  limited,  and  the  court  can  only  set  aside  an  order  direct- 
ing such  extension  when  there  is  such  a  preponderance  of  proof 
against  the  existence  of  the  facts  found  that  the  verdict  of  a  jury 
affirming  the  existence  thereof  would  be  set  aside  as  against  the 
weight  of  evidence.  People  ex  rel.  Woodhaven  Co.  v.  Pub.  Serv, 
Comm.,  203  App.  Div.  369,  296  N.  Y.  Supp.  623,  affirmed  236 
N.  Y.  530. 


QUO  WARKANTO. 

See  People,  Actions  in  Behalf  of. 

EEAL  ESTATE  OF  COSFORATION. 

See  COEPORATION'S. 

REAL  PROPERTY. 

See  Infant  ob  Incompetent,  Sale  of  Real  Estate  of;  Coepoea- 
TioNS;  Discharge  op  Ancient  Moetgages;  Claim  to  Real 
Peopeety,  Action  to  Deteemine  ;  Summaey  Peoceedings. 

REAL  PROPERTY,  ACTION  TO  RECOVER. 

See  Ejectment. 

REAL  PROPERTY,  ACTION  TO  DETERMINE  CLAIM  TO. 

See  Claim  to  Real  Peopeety,  Actions  to  Deteemine.         ,• 

REAL  PROPERTY,  CONDEMNATION  OP. 

See  Condemnation  of  Real  Peopeety. 


661 
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ARTICLE  I. 
Action  against  person  holding  ovei  as  trespasser. 
B.  EfEect  of  statute. 

ARTICLE  II. 
Action  by  reversioner  or  remainderman. 

ARTICLE  in. 
Action  against  co-tenant. 

ARTICLE  IV. 
Action  for  cutting  trees  or  timber  and  treble  damages, 
r.  Forcible  entry  and  detainer. 

ARTICLE  V. 
Notice  of  pendency  of  action. 

B.  When  notice  may  be  filed. 

1.  Civil  Practice  Act,  §  120.    Notice  of  pendency  by  plaintiff. 

C.  Notice  by  defendant. 

E.  Necessity  of  service  of  process  in  action. 

F.  Cancellation  of  notice. 

2.  Civil  Practice  Act,  §  124.     Cancellation   by   deposit   or   undertaking. 

3.  General  power  of  cancellation 
i.  Judgment   for   defendant. 

5.  Neglect  to  proceed. 

6.  Deposit  of  money  or  undertaking. 

G.  EfEect  of  notice. 

ARTICLE  VL 

Judicial  sale. 
B.  Conduct  of  sale. 

3.  Civil  Practice  Act,  §  712.     Notice  of  sale  of  real  property. 

4.  Civil  Practice  Act,  §  986.     Sale;   notice   of;   how  conducted. 

5.  General  duties  of  referee. 

6.  Notice  of  sale. 

7.  Advertising. 

D.  When  sale  set  aside. 

E.  Remedies  on  default  of  purchaser. 

F.  Fees  of  referee. 

1.  Civil  Practice  Act,  §  1546.     Fees  of  referees  upon  sales  of  real  property. 

2.  Civil  Practice  Act,  §  1558,  subds.  7-9,  11.     Fees   of   sheriff. 

8.  Fees,  in  general. 

I.    Delivery  of  possession  to  purchaser. 

2.  Writ  of  assistance  superseded. 

3.  Discretion. 

4'.  Against  persons  not  parties. 

ARTICLE  VIL 

Order  of  survey. 
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ARTICLE  I. 
ACTION  AGAINST  PERSON  HOLDING  OVER  AS  TRESPASSER. 

B.  E£Fect  of  statute. 

Upon  the  death  of  a  life  tenant  making  a  lease  of  the  premises 
for  a  term  of  years,  the  lease  is  extinguished  and  the  lessee  be- 
comes a  trespasser  if  he  continues  in  possession  of  the  premises 
without  the  express  consent  of  the  remainderman.  If  the  lease 
for  years  contains  a  covenant  for  quiet  enjoyment,  the  estate  of  the 
life  tenant  may  be  liable  for  the  breach  thereof.  Matter  of  O'Don- 
nell,  240  N.  Y.  99,  reversing  208  App.  Div.  374,  203  N.  Y.  Supp.  882. 

ARTICLE  II. 

ACTION  BY  REVERSIONER  OR  REMAINDERMAN. 

(No  new  material  under  this  article.) 

ARTICLE  III. 

ACTION  AGAINST  CO-TENANT. 

A  joint  tenant  or  tenant  in  common  is  entitled  to  recover  in  an 
action  under  section  532  a  just  proportion  of  the  rent,  where  his 
co-tenant  has  received  more  than  his  just  share  thereof.  The  same 
rule  applies  to  tenants  by  the  entirety.  Although  a  court  of  equity 
has  jurisdiction  in  such  cases,  its  jurisdiction  is  concurrent  and  not 
exclusive.    Dolan  v.  Dolan,  125  Misc.  849,  211  N.  Y.  Supp.  507. 

The  Municipal  Court  of  the  city  of  New  York  has  jurisdiction  of 
an  action  under  section  532  of  the  Real  Property  Law  brought  by 
one  tenant  in  common  against  another  tenant  to  collect  the  plain- 
tiff's share  of  the  rents  collected  by  the  defendant.  O'Gonnell  v. 
Kelly,  129  Misc.  155,  220  N.  Y.  Supp.  161. 

Section  532  of  the  Real  Property  Law  gives  to  a  joint  tenant  or 
tenant  in  common  of  real  property  the  right  to  maintain  an  action 
to  recover  his  just  proportion  against  his  co-tenant  who  has  re- 
ceived more  than  his  own  just  proportion;  this  section  gives  a 
right  of  action  at  law  in  such  case  and  does  not  take  away  from 
the  courts  of  equity  the  jurisdiction  which  has  been  theirs  from 
time  iinmemorial.  Therefore,  where  a  wife  has  joined  in  a  deed 
of  property  of  which  she  and  her  spouse  are  tenants  by  the  entirety, 
and  the  husband  has  received  the  entire  sales  price,  she  may  bring 
an  action  in  equity  for  an  accounting  of  the  proceeds,  and  a  defense 
by  the  husband  that  she  has  an  adequate  remedy  at  law  is  unavail- 
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ing.     Villone  v.  Villone,  135  Misc.  512,  239  N.  Y.  Supp.  49,  affirmed 
228  App.  Div.  884,  240  N.  Y.  Supp.  927. 

ARTICLE  IV. 

ACTION  FOR  CUTTING  TREES  OR  TIMBER  AND  TREBLE  DAMAGES. 

F.  Forcible  entry  and  detainer. 

The  statute  against  forcible  entry  has  reference  to  physical  facts. 
If  a  man  is  in  peaceable  possession,  the  legislature  prohibits  resort 
to  force  to  get  him  out.  The  plaintiff  is  not  obliged  to  prove  his 
right  to  possession,  but  only  that  he  was  in  peaceable  possession 
and  has  been  forcibly  ejected.  Gulish  v.  Johnson,  199  N.  Y. 
Supp.  97. 

The  provision  in  section  535,  authorizing  treble  damages,  is 
merely  incidental  to  the  right  to  recover  damages  generally.  The 
action  is  not  an  action  to  recover  a  penalty  or  forfeiture,  given  by 
statute  within  the  meaning  of  section  184  of  the  Civil  Practice  Act, 
relating  to  the  proper  place  of  trial.  Syfert  v.  Lenett  Realty  Corp., 
124  Misc.  871,  209  N.  Y.  Supp.  555. 

An  action  may  be  maintained  for  forcible  entry  and  detainer 
imder  section  535  of  the  Real  Property  Law,  although,  if  the  tenant 
had  entered  peaceably,  he  might  have  succeeded  on  an  equitable 
title.    Schich  v.  Wolf,  207  App.  Div.  652,  202  N.  Y.  Supp.  601. 

Under  an  answer  setting  up  a  general  denial  of  the  complaint  of 
forcible  entry,  the  defendant  cannot  prove  the  relationship  between 
himself  and  the  plaintiff  as  that  of  master  and  servant.  Gulish  v. 
Johnston,  199  N.  Y.  Supp.  97. 

Section  535  applies  only  where  force  is  used,  tending  to  bring 
about  a  breach  of  the  peace  and  entry  is  with  a  strong  hand,  or  a 
multitude  of  people,  or  in  a  riotous  manner,  or  with  personal  vio- 
lence, or  with  threat  and  menace  to  life  and  limb,  or  under  circum- 
stances which  would  naturally  inspire  fear  and  lead  one  to 
apprehend  danger  of  personal  injury  if  he  stood  up  in  defense  of 
his  possession.  Arout  v.  Asar,  219  App.  Div.  261,  219  N.  Y.  Supp. 
709. 

A  case  of  forcible  entry  and  detainer  is  not  made  out  where  the 
evidence  shows  that  the  defendant  became  a  surety  on  a  lease  of 
real  estate  to  the  plaintiff  and  that  the  plaintiff  assigned  his  inter- 
est in  the  lease  to  the  defendant  as  collateral  security;  and  that 
thereafter  the  defendant  went  to  the  leased  property  accompanied 
by  a  locksmith  and  two  policemen  and  ordered  the  plaintiff  to 
leave ;  and  that  after  some  argument  and  some  persuasion  by  the 
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policemen  the  plaintiff  left  the  building  but  was  not  forcibly  ejected 
therefrom.  Quinn  v.  McCochrane,  210  App.  Div.  569,  206  N.  Y. 
Supp.  550. 

The  measure  of  damages  is  the  difference  between  the  rent 
reserved  and  the  value  of  the  premises  for  the  period  the  plaintiff 
was  out  of  possession.  Quinn  v.  McCochrane,  210  App.  Div.  569, 
206  N.  Y.  Supp.  550. 

Treble  damages  are  not  allowed  for  injuries  to  personal  prop- 
erty.   Arout  V.  Amr,  219  App.  Div.  261,  219  N.  Y.  Supp.  709. 

ARTICLE  V. 

NOTICE  OF  PENDENCY  OF  ACTION. 

B.  When  notice  may  be  filed. 
1.  Civil  Practice  Act,  §  120.   Notice  of  pendency  by  plaintifif. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title  to,  or  the  pos- 
session, use,  or  enjoyment  of  real  property,  if  the  complaint  is  verified,  the  plaintiff, 
when  he  files  his  complaint,  or  at  any  time  afterwards  before  final  judgment,  may 
file  in  the  clerk's  office  of  each  county  where  the  property  is  situated  a  notice  of 
the  pendency  of  the  action,  stating  the  names  of  the  parties  and  the  object  of  tha 
action,  and  containing  a  brief  description  of  the  property  in  that  county,  affected 
thereby.  Such  a  notice  may  be  filed  with  the  complaint  before  the  service  of  the 
summons;  but,  in  that  case,  personal  or  substituted  service  of  the  summons  must  be 
made  upon  a  defendant,  within  sixty  days  after  the  filing,  or  else,  before  the  expira- 
tion of  the  same  time,  publication  of  the  summons  must  be  commenced,  or  service 
thereof  must  be  made  without  the  state,  as  prescribed  by  law.  (Amended  by  Chapter 
337,  Laws  of  1929.) 

Where  no  claim  is  made  in  the  complaint  against  the  property 
of  a  defendant,  the  filing  of  a  lis  pendens  is  not  authorized  by 
section  120  of  the  Civil  Practice  Act.  Starkie  v.  Nib  Construction 
Corp.,  235  App.  Div.  699,  255  N.  Y.  Supp.  401. 

If  the  complaint  states  a  cause  of  action  affecting  the  title  to  real 
property,  or  the  use  or  possession  thereof,  and  demands  a  judg- 
ment affecting  the  title  to  or  the  use,  possession  or  enjoyment  of 
real  property,  the  court  will  not  look  to  see  whether  the  cause  of 
action  set  forth  in  the  complaint  is  one  in  which  such  a  judgment 
can  be  granted.  It  is  sufficient  if  such  a  judgment  is  asked  for. 
Andrews  v.  Hancock,  128  Misc.  800. 

An  action  to  enjoin  the  defendant  from  excluding  the  plaintiff 
from  the  possession  of  certain  premises  in  which  the  defendant 
claims  a  party  wall  easement  and  to  compel  the  defendant  to  re- 
move a  wall  erected  on  the  plaintiff's  premises  and  to  restore  to 
its  original  condition  another  wall  which  defendant  used  in  erect- 
ing a  building  on  its  premises,  is  an  action  brought  to  recover  a 
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judgment  affecting  the  possession,  use  or  enjoyment  of  real  prop- 
erty, and,  therefore,  the  plaintiff  has  the  right  to  file  a  notice  of 
pendency  of  action  under  section  120  of  the  Civil  Practice  Act. 
Lafayette  Forwarding  Co.  v.  Rothbart  Garage  Operators,  Inc., 
205  App.  Div.  247,  200  N.  Y.  Supp.  91. 

An  action  for  a  partnership  accounting,  wherein  the  plaintiff 
claims  a  partnership  with  the  defendant  for  the  purpose  of  dealing 
in  real  estate,  and  asks  for  a  judgment  declaring  his  interest  in 
the  specific  partnership  properties  to  be  certain  amounts,  is  not  an 
action  to  recover  a  judgment  affecting  title  to  possession,  use  or 
enjoyment  of  real  property,  within  the  meaning  of  section  120  of 
the  Civil  Practice  Act,  and,  therefore,  a  lis  pendens  may  not  be 
filed  therein.  Accordingly  defendant's  motion  to  vacate  the  lis 
pendens  should  be  granted  upon  the  filing  of  an  undertaking. 
Rosen  v.  Rosen,  126  Misc.  37,  212  N.  Y.  Supp.  405. 

A  complaint  which,  after  alleging  that  under  a  contract  with 
defendant  they  furnished  labor  and  materials  toward  the  construc- 
tion of  buildings  upon  property  owned  by  defendant,  demands  a 
judgment  in  consonance  therewith,  states  facts  sufficient  to  justify 
an  equitable  lien  in  favor  of  plaintiffs  upon  the  premises,  and  the 
court  is  without  power  to  deprive  them  of  their  right  to  file  a  lis 
pendens.    Andrews  v.  Hancock,  128  Misc.  800. 

C.  Notice  by  defendant. 

In  an  action  brought  by  an  owner  of  real  property  for  a  specific 
performance  of  the  contract  for  the  sale  of  that  property,  and  the 
defendant  interposes  an  answer  wherein  is  set  up  a  counterclaim 
in  the  nature  of  a  lien  foreclosure,  the  defendant  may  file  a  notice 
of  pendency  of  action.  Farbro  Corp.  v.  A.  F.  A.  Realty  Corp.,  261 
N.  Y.  24. 

E.  Necessity  of  service  of  process  in  action. 

Section  120  of  the  Civil  Practice  Act  allows  the  plaintiff  60  days 
in  which  to  make  service  of  the  summons,  and  the  court  has  no 
authority  to  cancel  the  lis  pendens  prior  to  that  time  on  the  ground 
that  the  plaintiff  has  neglected  to  proceed  in  the  action.  17th  Ave. 
and  73rd  St.  Corp.  v.  Ocean  Operating  Corp.,  215  App.  Div.  106, 
213  N.  Y.  Supp.  608. 

F.  Cancellation  of  notice. 

2.  Civil  Practice  Act,  §  124.    Cancellation  by  deposit  or  undertaking. 

In  any  pending  or  future  action,  other  than  an  action  to  foreclose  a  mortgage  or 
for  the  partition  of  real  property  or  for  dower,  in  which  a  notice  of  the  pendency 
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thereof  lias  been  filed  and  in  wMeh  it  shall  appear  to  the  court  that  adequate  relief 
can  be  secured  to  the  party  filing  the  same  by  a  deposit  of  money  or  in  the  dis- 
cretion of  the  court  by  the  giving  of  an  undertaking,  where  the  cancellation  of 
such  notice  is  not  otherwise  expressly  provided  for  or  regulated,  any  person  havijQg  an 
interest  in  the  property  affected  by  the  action  may  apply  for  the  cancellation  thereof 
upon  notice  to  all  the  parties  to  the  action  and  to  such  other  persons  as  the  court 
may  direct;  and  the  court  in  which  the  action  is  pending  may  make  an  order  for 
deposit  or  for  an  undertaking  upon  such  terms  as  to  costs  or  otherwise  as  may  seem 
just.  The  discretion  vested  in  the  court  by  this  section  may  be  exercised  in  any 
such  action,  notwithstanding  the  same  may  have  been  brought  to  recover  a  judgment 
affecting  the  title  to,  or  the  possession,  use  or  enjoyment,  of  specific  real  property. 
(Amended  by  Chapter  287,  Laws  of  1930.) 

3.  General  power  of  cancellation. 

The  court  has  inherent  power,  in  the  absence  of  statute,  to  cancel 
a  lis  pendens  in  a  proper  case.  Salemi  v.  Behan,  198  N.  Y.  Supp. 
540. 

The  court  has  no  power  to  cancel  a  lis  pendens  except  as  pro- 
vided in  section  123  of  the  Civil  Practice  Act,  or  where  the  com- 
plaint itself  fails  to  state  a  cause  of  action  affecting  real  property. 
Where  a  complaint  states  such  a  cause  of  action,  the  lis  pendens 
cannot  be  cancelled  upon  proof  outside  of  the  complaint  that  the 
plaintiff  has  no  such  cause  of  action.  Marpret  Construction  Cor- 
poration V.  Hargust  Land  Corporation,  214  App.  Div.  792,  210 
N.  Y.  Supp.  465. 

The  court  will  not  cancel  a  lis  pendens  on  the  application  of  a 
person  who  is  not  a  party  to  the  action  in  which  it  was  filed,  where 
it  does  not  appear  that  he  will  be  injured  by  the  notice.  Salemi  v. 
Behan,  198  N.  Y.  Supp.  540. 

4.  Judgment  for  defendant. 

A  lis  pendens  which  was  filed  in  an  action  wherein  the  plaintiff 
had  the  right  to  file  a  lis  pendens  will  not  be  cancelled  pending  an 
appeal  by  the  plaintiff  from  a  judgment  in  favor  of  the  defendant 
on  the  merits.  Lafayette  Forwarding  Co.  v.  Rothbart  Garage 
Operators,  Inc.,  205  App.  Div.  247,  200  N.  Y.  Supp.  91. 

5.  Neglect  to  proceed. 

Where  a  summons  and  complaint  and  notice  of  pendency  of  an 
action  are  filed  in  the  county  clerk's  office  on  the  29th  day  of 
December,  an  application  made  on  the  5th  day  of  the  following 
April  by  the  defendants  to  cancel  the  lis  pendens  of  record  on  the 
ground  that  the  plaintiff  had  unreasonably  neglected  to  proceed 
with  the  action,  within  the  meaning  of  section  123  of  the  Civil 
Practice  Act,  in  that  he  had  failed  to  serve  a  summons  upon  either 
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of  the  defendants  within  sixty  days,  as  required  by  section  120  of 
the  Civil  Practice  Act,  should  be  granted,  where  the  only  explana- 
tion offered  by  the  plaintiff  for  failure  to  serve  the  summons  was, 
that  after  the  filing  of  the  lis  pendens  he  asked  an  attorney  who 
appeared  for  one  of  the  defendants  in  another  action,  if  he  was  to 
appear  for  the  defendants  in  the  present  action,  and  received  no 
reply;  that  thereafter  the  summons  was  delivered  to  a  process 
server  who  had  been  unable  to  serve  the  defendants  and  that  in  the 
intervening  period  the  plaintiff's  attorney  was  ill  for  about  one 
month,  and  where  there  is  no  affidavit  by  the  process  server  nor 
was  it  made  to  appear  what  effort  was  made  to  effect  service. 
Napoli  V.  Frank,  202  App.  Div.  482, 195  N.  Y.  Supp.  108. 

6.  Deposit  of  money  or  undertaking. 

The  court  will  not  permit  the  deposit  of  money  or  the  giving  of 
an  undertaking  for  the  cancellation  of  a  lis  pendens  in  an  action  for 
the  specific  performance  of  an  agreement  to  sell  real  estate.  Salemi 
V.  Behan,  198  N.  Y.  Supp.  540. 

Notice  of  pendency  of  action  will  not  be  cancelled  upon  the  filing 
of  a  bond  in  an  action  to  have  plaintiff  declared  to  be  entitled  to  an 
undivided  one-third  interest  in  certain  real  property  and  for  a  sale 
thereof  and  for  an  accounting  of  the  rents  and  profits  received  by 
the  defendants,  where  the  complaint  alleges  that  the  plaintiff  and 
two  of  the  defendants  entered  into  an  agreement  to  purchase  the 
real  property  in  question ;  that  each  of  the  parties  was  to  have  an 
undivided  one-third  share  therein;  that  a  contract  for  the  pur- 
chase of  the  property  was  made  in  the  name  of  one  of  the  defend- 
ants; that  the  plaintiff  contributed  his  one-third  share  of  the 
purchase  price  but  that  the  other  parties  to  the  agreement  caused 
the  deed  to  be  taken  in  the  name  of  a  corporation  of  which  they 
were  the  owners  and  refused  to  give  plaintiff  a  deed  to  his  undi- 
vided one-third  share  in  the  property.  Weingarten  v.  Minskoff, 
204  App.  Div.  750, 198  N.  Y.  Supp.  691. 

Prior  to  the  amendment  enacted  by  Chapter  287  of  the  Laws  of 
1930,  section  124  of  the  Civil  Practice  Act  permitted  the  court, 
except  in  actions  to  foreclose  a  mortgage  or  for  the  partition  of 
real  property  or  for  dower,  to  cancel  a  lis  pendens  where  ' '  it  shall 
appear  to  the  court  that  adequate  relief  can  be  secured  to  the  party 
filing  the  same  by  a  deposit  of  money  or,  in  the  discretion  of  the 
court,  by  the  giving  of  an  undertaking. ' '  The  cases  decided  under 
this  section  had,  however,  all  taken  the  view  that  where  the  com- 
plaint demanded  a  judgment  granting  an  interest  in  specific  real 
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property,  the  situation  was  not  one  in  which  adequate  relief  could 
be  secured  to  the  plaintiff  by  the  deposit  of  money  or  the  giving  of 
an  undertaking.  (LucMer  v.  Piazza,  227  App.  Div.  313 ;  Wolinshy 
V.  Ohun,  111  id.  536.)  The  amendment  was  obviously  intended  to 
alter  the  hard  and  fast  rule  of  these  decisions  by  declaring,  in 
effect,  that  the  mere  circumstance  that  the  action  is  one  for  a  judg- 
ment affecting  the  title  to  or  possession  of  special  real  property 
does  not  necessarily  prevent  the  obtaining  of  adequate  relief  by 
substituting  a  deposit  or  an  undertaking  for  the  notice  of  pendency 
of  action.  63rd  Street  Theatres,  Limited,  Inc.  v.  Mansion  Estates, 
Inc.,  137  Misc.  285,  243  N.  Y.  Supp.  204,  aflfirmed  230  App.  Div.  827, 
245  N.  Y.  Supp.  767. 

No  bond  is  required  to  make  the  notice  of  pendency  of  action 
effective,  and  until  the  action  is  ' '  settled,  discontinued,  or  abated, 
or  final  judgment  is  rendered  therein  against  the  party  filing  the 
notice  and  the  time  to  appeal  therefrom  has  expired,"  the  notice 
may  be  cancelled  only  by  an  order  of  the  court  made  upon  proof 
which  satisfies  the  court  that  **  adequate  relief  can  be  secured  to 
the  party  filing  the  same  by  a  deposit  of  money  or  in  the  discretion 
of  the  court  by  the  giving  of  an  undertaking."  Farbro  Corp.  v. 
A.  F.  A.  Realty  Corp.,  261  N.  Y.  24. 

G.  Effect  of  notice. 

The  mere  filing  of  a  lis  pendens  is  not  in  itself  a  valid  objection 
for  refusing  to  take  title,  but  one  must  look  beyond  its  mere  filing 
to  see  whether  or  not  it  constitutes  a  valid  objection.  If  the  com- 
plaint in  the  action  in  which  the  lis  pendens  is  filed  does  not  disclose 
a  cause  of  action,  the  purchaser  will  be  obliged  to  take  title  upon 
the  ground  that  as  a  matter  of  law  no  valid  reason  exists  for  refus- 
ing to  take  it.  Strasbourger  v.  Hesu  Realty  Co.,  Inc.,  198  App. 
Div.  805, 191  N.  Y.  Supp.  133. 

A  lis  pendens  is  not  an  incumbrance  where  the  complaint  is  not 
filed  with  it.  Where  no  complaint  in  an  action  is  filed,  the  mere 
fact  of  the  filing  of  a  notice  does  not  create  a  lien.  Fromer  v. 
hanger,  121  Misc.  550,  201  N.  Y.  Supp.  308. 

Where  the  complaint  in  an  action  to  foreclose  a  mortgage  upon 
real  property  is  not  filed,  the  mere  filing  of  a  notice  of  the  pendency 
of  the  action  does  not  create  a  lien,  and  while  the  court  has  power 
to  direct  the  summons  and  complaint  to  be  filed  nunc  pro  tunc,  only 
those  who  are  parties  to  the  action  are  affected  by  such  filing. 
Fromer  v.  Langer,  121  Misc.  550,  201  N.  Y.  Supp.  308. 

An  action  is  conunenced  by  the  service  of  the  summons ;  it  is  not 
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commenced  by  the  filing  of  the  complaint  and  pendency  of  action  in 
the  clerk's  office,  and  the  purpose  of  such  filing  is  merely  to  give 
constructive  notice  to  a  future  purchaser  or  incumbrancer  of  the 
property  affected  as  against  any  of  the  defendants  with  respect  to 
whom  the  notice  is  directed  to  be  indexed.  Ments  v.  Efficient 
Building  Corp.,  145  Misc.  505,  261  N.  Y.  Supp.  242. 

Where  a  subsequent  purchaser  from  the  plaintiff  in  an  action  for 
specific  performance  was  not  a  party  to  that  action,  the  judgment 
therein  enforcing  the  lien  interposed  by  a  defendant  was  none  the 
less  binding  upon  the  purchaser,  since  the  notice  of  pendency  of 
action  filed  by  that  defendant  remained  effective  as  constructive 
notice  to  any  purchaser  from  the  owner  pending  an  appeal  from 
a  judgment  in  favor  of  the  owner.  Farbro  Corp.  v.  A.  F.  A. 
Realty  Corp.,  261  N.  Y.  24. 

ARTICLE  VI. 

JUDICIAL  SALE. 

B.  Conduct  of  sale. 

3.  Civil  Practice  Act,  §  712.    Notice  of  sale  of  real  property. 

The  sheriff  who  sells  real  property  by  virtue  of  an  execution  must  previously  give 
public  notice  of  the  time  and  place  of  the  sale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously  fastened  up  at  least 
forty-two  days  before  the  sale,  in  three  public  places  in  the  town  or  city  where  tihe 
sale  is  to  take  place,  and  also  ia  three  public  places  in  the  town  or  city  where  the* 
property  is  situated,  if  the  sale  is  to  take  place  in  another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published  at  least  once  in  each  of  the  six  weeks 
immediately  preceding  the  sale,  in  a  newspaper  published  in  the  county,  or  pub- 
lished in  an  incorporated  village,  a  part  of  which  is  within  the  county,  if  there  is  a 
newspaper  published  in  such  county  or  village,  or,  if  there  is  none,  in  a  newspaper 
published  in  an  adjoining  county.     (Amended  by  Chapter  227,  Laws  of  1923.) 

4.  Civil  Practice  Act,  §  986.    Sale ;  notice  of ;  how  conducted. 

A  sale  of  real  property  made  in  pursuance  of  a  judgment  in  an  action  affecting 
the  title  to,  or  the  possession  of,  enjoyment  or  use  of  real  property,  must  be  at 
pubUe  auction  to  the  highest  bidder.  Notice  of  such  sale  must  be  given  by  the 
officer  making  it,  as  prescribed  for  the  sale  by  a  sheriff  of  real  property  by  virtue 
of  an  execution,  unless  the  property  is  situated  wholly  or  partly  in  a  city,  or  in  an 
incorporated  village  of  the  first  class  in  which  a  daily,  semi-weekly  or  tri-weekly 
newspaper  is  published,  and,  in  that  case,  by  publishing  notice  of  the  sale  in  such 
a  daily,  semi-weekly  or  tri-weekly  paper,  at  least  twice  in  each  week  for  three 
successive  weeks,  or  in  a  weekly  paper  published  in  a  city  or  in  such  incorporated 
village  of  the  first  class,  once  in  each  of  the  six  weeks  immediately  preceding  the 
sale,  or  in  the  counties  of  New  York  and  Kings  in  two  such  daily  papers.  If  the 
property  be  situated  in  a  city,  or  a  village  of  the  first  class,  in  which  no  newspaper 
is  published  daily,  semi-weekly  or  tri-weekly,  and  there  be  an  adjoining  city,  in 
the  same  or  another  county,  in  which  a  newspaper  is  published,  such  notice  may  Ibe 
published  either  twice  a  week  for  three  successive  weeks  immediately  preceding  the 
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sale  ia  a  daily,  semi-weekly  or  tri-weekly  newspaper  of  the  latter  city  or  once  a 
week  for  six  successive  weeks  immediately  precediag  the  sale  in  a  weekly  newspaper 
of  such  <jity.  If  the  ofBcer  appointed  to  make  such  sale  does  not  appear  at  the  time 
and  place  where  such  sale  has  been  advertised  to  take  place,  the  attorney  for  the 
plaintiff  may  postpone  or  adjourn  euch  sale  not  to  exceed  four  weeks,  during  which 
time  ^  such  attorney  may  make  application  to  the  court  to  have  another  person 
appointed  to  make  such  sale.  Notice  of  the  postponement  of  the  sale  must  be 
published  in  the  paper  or  papers  wherein  the  notice  of  sale  was  published.  The 
terms  of  the  sale  must  be  made  known  at  the  sale,  and  if  the  property  or  any  part 
thereof  is  to  be  sold  subject  to  the  right  of  dower,  charge  or  lien,  that  fact  must 
be  declared  at  the  time  of  the  sale.  If  the  property  consists  of  two  or  more 
distinct  buildings,  farms  or  lots,  they  shall  be  sold  separately,  unless  otherwise 
ordered  by  the  court;  but  where  two  or  more  buildings  are  situated  in  the  same  city 
lot,  they  shall  be  sold  together.     (Amended  by  Chapter  860,  Laws  of  1928.) 

5.  General  duties  of  referee. 

Where  an  action  to  foreclose  a  mechanic's  lien  upon  real  prop- 
erty was  referred  by  the  court  to  an  official  referee  to  hear  and 
determine  all  of  the  issues,  the  official  referee  had  no  power  to 
appoint  a  referee  to  sell  the  property  affected  by  the  lien.  Addas- 
sio  V.  Kalbfleisch,  148  Misc.  335,  265  N.  Y.  Supp.  710. 

6.  Notice  of  sale. 

If  real  property  to  be  sold  under  judgment  of  foreclosure  is 
situated  partly  in  one  county  and  partly  in  another,  the  notice  of 
sale  must  be  published  in  both  counties.  Sedgwick  v.  McOwen, 
119  Misc.  615, 197  N.  Y.  Supp.  869. 

Section  506  of  the  Civil  Practice  Act,  relating  to  the  place  and 
mode  of  sale  of  real  property  under  judgments  generally,  is  the 
only  provision  of  said  act  which  expressly  refers  to  property  situ- 
ated partly  in  one  county  and  partly  in  another,  and  deals  with  the 
conduct  of  the  sale  rather  than  publication  of  the  notice  thereof. 
Sedgwick  v.  McOwen,  119  Misc.  615, 197  N.  Y.  Supp.  869. 

The  legal  requirements  for  a  notice  of  sale  in  foreclosure  are 
specified  in  the  second  and  third  sentences  of  section  986  of  the 
Civil  Practice  Act.  The  provisions  for  the  sale  of  real  property 
on  execution,  incorporated  by  reference  in  the  second  sentence  of 
section  986,  are  found  in  section  712  of  the  Civil  Practice  Act.  In 
connection  with  the  foregoing  sections  attention  is  also  directed  to 
section  506  of  the  Civil  Practice  Act,  relating  to  the  place  and  mode 
of  sale  of  real  property  under  judgments  generally.  A  harmoni- 
ous interpretation  of  sections  506,  712  and  986  presents  innumera- 
ble difficulties.  It  is  obvious  that  they  are  in  some  respects  both 
inconsistent  and  incomplete.  Even  standing  by  itself  section  986 
is  obscure  and  almost  unintelligible,  particularly  towards  the  end 
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of  the  second  sentence.    Sedgwick  v.  McOwen,  119  Misc.  615,  197 
N.  Y.  Supp.  869. 

7.  Advertising. 

Where  legal  notices  have  been  published  in  a  publication  which 
is  not  a  newspaper  within  the  meaning  of  section  986  of  the  Civil 
Practice  Act,  a  curative  statute  may  be  passed  legalizing  the  pub- 
lication of  the  notice  in  such  paper.  William  E.  Medley,  Inc.  v. 
Loomis,  116  Misc.  605,  191  N.  Y.  Supp.  250. 

Under  section  986  of  the  Civil  Practice  Act,  allowing  publication 
twice  a  week  for  three  successive  weeks,  the  sale  is  invalid  if  it  is 
made  in  less  than  21  days  from  the  first  publication  of  the  notice  of 
sale.    Smith  v.  Butler,  215  App.  Div.  361,  213  N.  Y.  Supp.  690. 

Where  the  notices  of  sale  in  a  foreclosure  action  were  posted  in 
the  town  where  the  property  was  situated  only  39  days  before  the 
day  of  sale,  though  the  defect  may  be  said  not  to  be  jurisdictional,  it 
is,  nevertheless,  such  as  renders  the  proceedings  voidable,  and  a 
judgment  for  deficiency  based  on  such  a  sale  will  be  set  aside. 
Pawlalc  V.  Grussechi,  124  Misc.  447,  208  N.  Y.  Supp.  412. 

A  motion  to  relieve  an  assignee  of  the  successful  bidder  on  a 
foreclosure  sale  from  completing  its  purchase  pursuant  to  the  sale 
on  the  theory  that  the  title,  derived  through  the  referee 's  deed,  will 
be  defective  by  reason  of  failure  to  publish  notice  of  sale  as  re- 
quired by  section  986  of  the  Civil  Practice  Act,  will  be  denied  by 
a  showing  that  the  notice  was  published  twice  in  each  of  three  suc- 
cessive periods  of  seven  days,  that  the  sale  took  place  on  the 
second  day  of  the  next  succeeding  seven-day  period,  and  that  more 
than  21  days  elapsed  between  the  day  of  the  first  publication  and 
the  day  of  the  sale.  Smith  v.  Whitney,  152  Misc.  538,  273  N.  Y. 
Supp.  822. 

D.  When  sale  set  aside. 

The  court  has  general  jurisdiction  over  a  sale  and  is  bound  to 
see  that  it  is  not  made  an  instrument  of  injustice.  While  it  is  said 
that  inadequacy  of  price  alone  will  not  authorize  vacating  a  sale 
unless  it  is  so  apparent  as  to  shock  the  conscience  of  the  court,  yet, 
where  it  is  accompanied  by  circumstances  of  mistake  or  surprise, 
the  power  and  duty  of  the  court  to  interfere  is  undoubted.  Wright 
V.  Caprarella,  205  App.  Div.  559, 199  N.  Y.  Supp.  864. 

In  a  proper  case  a  sale  may  be  set  aside  because  the  owner,  who 
intended  and  was  prepared  to  pay  three  times  the  amount  for  which 
the  property  sold,  was  not  present  at  the  sale,  owing  to  a  mistake 
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of  his  attorney  in  noting  the  time  of  sale.  Wright  v.  Caprarella, 
205  App.  Div.  559, 199  N.  Y.  Supp.  864. 

Public  policy  and  proper  respect  for  and  confidence  in  judicial 
sales  require  that  they  should  not  be  invalidated  by  the  court  upon 
motion  unless  cogent  reasons  exist  therefor.  Bishop  v.  McTigue, 
210  App.  Div.  826,  206  N.  Y.  Supp.  183. 

Where  a  judicial  sale  has  been  fairly  and  legally  conducted  and 
the  property  has  been  purchased  by  a  third  party  in  good  faith,  the 
sale  will  not  be  set  aside  merely  because  the  price  is  inadequate, 
especially  if  the  rights  of  infants  or  incompetents  are  not  affected. 
Bishop  V.  McTigue,  210  App.  Div.  826,  206  N.  Y.  Supp.  183. 

E.  Remedies  on  default  of  purchaser. 

A  purchaser  at  a  foreclosure  sale  cannot  be  compelled  to  accept 
title  and  pay  the  purchase  money  where,  by  reason  of  a  defective 
service  of  an  order  for  substituted  service  of  the  summons  and 
complaint  upon  a  defendant  who  was  the  owner  of  an  equity  in  the 
mortgaged  premises,  the  court  did  not  acquire  jurisdiction  over 
him.    Fromer  v.  Langer,  121  Misc.  550,  201  N.  Y.  Supp.  308. 

The  rule  applied  in  cases  involving  private  contracts  of  sale  that 
when  time  of  performance  has  been  waived  by  the  parties  to  the 
agreement,  notice  to  perform  is  a  condition  precedent  to  liability, 
is  not  applicable  to  judicial  sales  of  real  property.  Batchelar  v. 
Batchelar,  244  N.  Y.  274,  reversing  217  App.  Div.  274. 

An  unreasonable  delay  in  furnishing  a  good  title  is  a  sufficient 
answer  to  an  application  to  compel  the  purchaser  to  take  a  con- 
veyance. Batchelar  v.  Batchelar,  244  N.  Y.  274,  reversing  217 
App.  Div.  274. 

When  a  reasonable  time  has  elapsed  after  the  closing  day  and 
the  title  remains  defective,  the  purchaser  may  move  to  be  relieved 
from  his  purchase,  and  the  court  may,  as  the  facts  permit,  in  its 
discretion,  deny  the  application  absolutely  or  conditionally  or  may 
grant  it,  and  its  determination  will  not  be  reviewed  in  the  Court  of 
Appeals.  Batchelar  v.  Batchelar,  244  N.  Y.  274,  reversing  217 
App.  Div.  274. 

If  the  purchaser  acquiesces  in  the  delay  occasioned  by  an  attempt 
to  cure  a  defect  in  the  title,  it  is  his  duty  to  give  the  referee  notice 
of  a  reasonable  time  within  which  the  deed  should  be  delivered  or 
default  taken.  If  the  defect  has  not  been  cured  the  purchaser  may, 
after  due  notice,  place  the  referee  in  default.  Batchelar  v.  Batch- 
elar, 217  App.  Div.  771,  217  N.  Y.  Supp.  130. 
A  purchaser  at  a  foreclosure  sale  has  a  right  to  refuse  to  accept 
43 
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title  until  corporation  franchise  taxes  under  articles  9  and  9a  of 
the  Tax  Law  against  the  mortgagor  corporation  are  paid.  Badgers 
V.  Bertha  Development  Co.,  Inc.,  217  App.  Div.  240,  216  N.  Y. 
Supp.  585. 

In  an  action  to  foreclose  a  mortgage,  if  process  is  not  served 
upon  one  in  possession,  under  a  contract  of  sale,  the  title  is  not 
marketable,  and  the  purchaser  at  the  sale  wiU  not  be  compelled  to 
complete  his  purchase.  Scheldt  v.  Supreme  Woodworking  Co., 
Inc.,  212  App.  Div.  179,  208  N.  Y.  Supp.  394, 

A  purchaser  at  a  judicial  sale  subjects  himself  to  the  jurisdiction 
of  the  court.  Judicial  sales  are  not  within  the  Statute  of  Frauds 
and  are  binding  upon  purchasers  without  any  written  contract  or 
memorandum.  Such  contracts  cannot  be  enforced  by  an  action  of 
specific  performance.  When  a  purchaser  refuses  to  carry  out  his 
contract,  the  seller  has  one  of  two  remedies :  he  may  either  move 
to  compel  the  purchaser  to  complete  the  sale,  or,  upon  his  failure 
to  perform,  have  him  punished  for  contempt  or  may  have  a  resale 
at  the  expense  of  the  purchaser.  The  seller  should  choose  his 
remedy  and  stick  to  it.  Prsewosnicsek  v.  Machotvics,  123  Misc. 
376,  205  N.  Y.  Supp.  795. 

A  motion  to  require  a  referee  to  return  money  paid  by  a  pur- 
chaser at  a  mortgage  foreclosure  sale  may  be  regarded  as  anal- 
ogous to  a  motion  to  be  relieved  from  a  bid  and  purchase  under  a 
judicial  sale,  and  the  order  made  thereon  is,  therefore,  a  final  order. 
Kassin  v.  M.  d  L.  Building  Corp.,  243  N.  Y.  376,  reversing  215  App. 
Div.  588,  214  N.  Y.  Supp.  298. 

If  a  purchaser  refuses  to  accept  title  until  certain  tax  liens  on 
the  premises  are  paid,  and  pending  an  appeal  to  the  Appellate 
Division  the  referee  sells  the  property  and  places  it  beyond  his 
power  to  deliver  the  property  to  the  purchaser,  the  purchaser  will 
be  relieved  from  his  obligation  and  the  referee  will  be  directed  to 
return  the  purchaser's  deposit.  Bodgers  v.  Bertha  Development 
Co.,  Inc.,  217  App.  Div.  240,  216  N.  Y.  Supp.  585. 

The  court  has  a  wide  discretion  on  an  application  to  set  aside  a 
sale  in  foreclosure ;  and  from  an  order  granting  a  resale  no  appeal 
ordinarily  lies  on  the  merits  unless  there  has  been  an  abuse  of  dis- 
cretion. Where  there  has  been  fraud,  mistake,  misconduct  or  sur- 
prise, casting  suspicion  on  the  fairness  of  the  sale,  or  such 
inadequacy  in  price  as  to  shock  the  conscience  of  the  court,  there 
can  be  no  justifiable  claim  that  discretion  has  been  abused.  Misi- 
assek  v.  Boberts,  211  App.  Div.  417,  207  N.  Y.  Supp.  621. 

An  alleged  defect  in  the  title,  which  is  based  upon  mere  possi- 
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bility,  or  a  very  improbable  or  remote  contingency,  which  accord- 
ing to  ordinary  experience  has  no  probable  basis,  will  not 
necessarily  relieve  the  purchaser  from  his  obligation.  Langrick 
V.  Rowe,  212  App.  Div.  404,  209  N.  Y.  Supp.  22. 

Adverse  possession  for  more  than  twenty  years  under  a  written 
instrument  establishes  a  marketable  title,  and  a  purchaser  at  a 
partition  sale  will  be  compelled  to  complete  his  purchase.  Condon 
V.  Quigley,  209  App.  Div.  362,  204  N.  Y.  Supp.  611. 

F.  Fees  of  referee. 

1.  Civil  Practice  Act,  §   1546.     Fees  of  referees  upon  sales  of  real 

property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant  to  a  judgment  in 
an  action  are  the  same  as  those  allowed  to  the  sheriff,  and  he  is  allowed  the  same 
disbursements  as  the  sheriff.  Where  a  referee  is  required  to  take  security  upon  a 
sale,  or  to  distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution  or 
application  of  any  of  the  proceeds  of  the  sale,  he  is  also  entitled  to  one-half  of  the 
commissions  upon  the  amount  so  secured,  distributed  or  applied,  allowed  by  law  to 
an  executor  or  administrator  for  receiving  and  paying  out  money.  But  commissions 
shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  and  applied  upon  that 
party's  demand  as  fixed  by  the  judgment,  without  being  paid  to  the  referee,  except 
to  the  amount  of  twenty -five  dollars.  And  a  referee's  compensation,  including 
commissions,  where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, cannot  exceed  one  hundred  dollars  or  in  any  other  cause  five  hundred  dollars, 
unless  the  property  sold  for  ten  thousand  dollars  or  upwards,  in  which  event  the 
referee  may  receive  such  additional  compensation  as  to  the  court  may  seem  proper. 
(Amended  by  Chapter  252,  Laws  of  1926,  and  Chapter  846,  Laws  of  192«.) 

2.  Civil  Practice  Act,  §  1558,  subds.  7-9,  11.    Fees  of  sheriff. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of  attachment,  or  an 
attachment  for  the  payment  of  money  in  an  action  or  a  special  proceeding;  or  by 
virtue  of  a  warrant  for  the  collection  of  money,  issued  by  the  comptroller  or  by  a 
county  treasurer;  in  any  county,  except  New  York,  Kings,  Bronx,  Queens,  Richmond  or 
Westchester,  five  per  centum  upon  the  sum  collected,  not  exceeding  two  hundred  and 
fifty  dollars,  and  three  per  centum  upon  the  residue  of  the  sum  collected;  and  in 
either  of  the  counties  of  New  York,  Kings,  Bronx,  Queens,  Bichmond  and  West- 
chester, five  per  centum  upon  the  first  one  thousand  dollars  collected,  two  and  one-half 
per  centum  on  the  next  nine  thousand  collected,  and  one  per  centum  on  all  sums  over 
and  above  ten  thousand  dollars;  and  also,  where  an  execution  is  stayed  after  a  levy, 
by  order  of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live  animal  or  speedily 
perishable  property,  such  additional  compensation  for  his  trouble  and  expenses  in 
taking  care  of  and  preserving  the  property  as  the  court  or  a  judge  thereof  allows. 
Where  a  settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the  sheriff  is 
entitled  to  poundage  upon  the  value  of  the  property  levied  upon,  not  exceeding  the 
sum  at  which  the  settlement  is  made,  and  to  the  additional  compensation,  if  any, 
provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale  by  virtue  of  an  execution, 
warrant  of  attachment,  or  other  warrants  specified  in  the  last  preceding  subdivision,  two 
dollars,  unless  it  is  stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 
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9.  For  making  duplicate  certificates  of  the  sale  of  real  property  by  virtue  of  an 
execution,  twenty-flve  cents  for  each  folio.  For  drawing  and  executing  a  conveyance 
upon  a  sale  of  real  property,  five  dollars  to  be  paid  by  the  grantee.  The  sheriff  is 
also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid  by  him  for  the  pub- 
lication, not  more  than  six  weeks,  of  a  notice  of  the  sale  of  real  property,  and  he 
may  require  the  party  directing  the  sale  to  advance  the  printer's  fees,  in  which 
case  he  must  repay  the  same  out  of  the  proceeds.  Where  the  notice  is  published 
more  than  six  weeks,  or  the  sale  is  postponed,  the  expense  of  continuing  the  publica- 
tion, or  of  publishing  the  notice  of  postponement,  must  be  paid  by  the  person 
requesting  it.  Where  two  or  more  executions  against  the  property  of  the  judgment 
debtor  are  in  the  hands  of  the  sheriff  at  the  time  when  the  property  is  first  adver- 
tised, the  sheriff  is  entitled  to  printer's  fees  upon  only  one  execution,  and  hei  must 
elect  upon  which  execution  he  will  receive  the  same. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and  conveying  real 
property,  in  pursuance  of  a  direction  contained  ia  a  judgment,  the  like  fees  as  for 
the  same  services  upon  the  sale  of  real  property  by  virtue  of  an  execution;  but 
where  real  property  is  sold  under  a  judgment  in  an  action  to  foreclose  a  mortgage, 
the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars.  (Amended  by  Chapter 
273,  Laws  of  1926.) 

3.  Fees  in  general. 

Section  1546  of  the  Civil  Practice  Act  limits  tlie  referee's  fees 
to  $500,  and  no  judge  or  court  can  allow  fees  in  contravention  of 
this  statute.  If  the  referee  should  retain  more  than  the  statutory 
amount  for  such  services  he  would  violate  the  statute  and  would 
have  to  make  restitution;  and  an  order  in  derogation  of  the  stat- 
ute, inadvertently  made,  would  be  no  protection  to  the  referee ;  and 
it  would  be  the  duty  of  the  guardian  ad  litem  to  see  that  illegal  fees 
were  not  retained  by  the  referee.  The  court  has  no  jurisdiction 
to  exercise  any  discretion  as  to  this  or  to  allow  any  fees  arrived  at 
by  any  other  method  than  that  described  by  section  1546  of  the 
Civil  Practice  Act.  Brown  v.  O'Neil,  124  Misc.  486,  209  N.  Y. 
Supp.  221. 

The  provisions  of  section  1546  of  the  Civil  Practice  Act  limiting 
a  referee's  commissions  to  ten  dollars  applies  only  to  his  commis- 
sions and  not  to  his  fees ;  to  the  extra  allowance  given  him  when 
he  is  required  to  take  security  upon  a  sale,  or  to  distribute  or  apply 
any  part  of  the  proceeds  of  the  sale,  and  not  to  his  fees  based  upon 
a  percentage  of  the  purchase  price  and  which  are  allowed  the 
sheriff,  if  he  is  designated  to  sell.  Accordingly,  in  an  action  to 
foreclose  a  mortgage  where,  after  the  property  was  bid  in  on  the 
sale  by  the  plaintiff  for  the  sum  of  $1,000,  $100  of  the  purchase 
price  was  paid  the  referee  and  the  balance  credited  by  the  plaintiff 
on  the  amount  due  upon  the  bond  and  mortgage,  the  referee 's  fees 
should  be  figured  on  a  basis  of  5  per  centum  of  $250,  and  3  per 
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centum  on  $750,  the  balance  of  the  purchase  price,  $2  for  posting 
and  publishing  notice  of  sale,  and  $5  for  the  deed.  In  addition  to 
these  fees,  the  referee  is  entitled  to  commission  at  one-half  the  rate 
allowed  an  executor  or  administrator  for  receiving  and  paying  out 
money,  which  in  this  instance  must  be  limited  to  $10,  since  the 
property  was  bid  in  by  the  plaintiff  and  the  larger  part  of  the 
purchase  price  was  applied  on  the  amount  due  on  the  bond  and 
mortgage ;  though  the  total  compensation  to  which  the  referee  is 
entitled  aggregates  $52,  since  that  sum  exceeds  the  limit  allowed 
when  the  property  is  sold  for  less  than  $10,000,  the  compensation 
must  be  fixed  at  $50.  Wallace  v.  Stone,  127  Misc.  358,  216  N.  Y. 
Supp.  282. 

The  Appellate  Division,  First  Department,  has  held  that  the 
mere  fact  that  the  sale  realized  more  than  $10,000  is  not  sufficient 
to  warrant  additional  compensation.  It  is  permitted  in  that  event, 
but  should  only  be  granted  where  the  circumstances  show  that  the 
referee  performed  unusual  services  or  was  put  to  unusual  trouble. 
The  tendency  should  be  to  keep  these  charges  down  instead  of 
adding  to  the  burdensome  expense  of  foreclosure,  much  of  which 
is  wholly  unnecessary.  Therefore,  the  original  $50  fee  was  ample 
compensation  for  the  service  rendered.  Chisholm  v.  Hofson,  182 
App.  Div.  856  (1918). 

Under  section  1546  of  the  Civil  Practice  Act  the  compensation 
of  a  referee  to  sell  in  a  foreclosure  action  may  consist  (a)  of  fees, 
which  are  those  allowed  to  the  sheriff  and  hence  subject  to  the  limi- 
tation of  $50  specified  in  section  1558,  subd.  11,  of  the  Civil  Prac- 
tice Act;  (b)  of  commissions,  where  he  is  required  to  perform 
certain  specified  duties,  including,  as  here,  the  duty  of  receiving 
and  of  distributing  or  applying  any  of  the  proceeds  of  sale.  But 
commissions  are  to  be  computed  only  on  the  basis  of  cash  or 
security  actually  received  and  paid  out  or  turned  over.  "Where 
plaintiff  bids  in  the  mortgaged  property,  so  much  of  the  bid  as  is 
applied  upon  the  debt  due  plaintiff  is  not  a  basis  for  commissions, 
except  to  the  amount  of  $25.  Moreover,  "unless  the  property  sold 
for  ten  thousand  dollars  or  upwards,"  the  total  amount  of  the  fees 
and  commissions  may  not  exceed  $100;  (c)  of  such  additional  com- 
pensation as  to  the  court  may  seem  proper,  in  case  the  property 
sold  for  $10,000  or  upwards.  Pmdential  Ins.  Co.  of  America  v. 
Hogan,  235  App.  Div.  196,  257  N.  Y.  Supp.  454,  and  Chisholm  v. 
Hopson  is  therein  cited  with  approval. 
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I.  Delivery  of  possession  to  purchaser. 

2.  Writ  of  assistance  superseded. 

A  writ  of  assistance,  so  far  as  foreclosures  are  concerned,  is  an 
old  chancery  writ,  whicli  exists  independent  of  the  statute.  It  may 
be  had  to  enforce  any  judgment  or  order  awarding  the  possession 
of  real  property  other  than  the  common  judgment  in  a  direct  action 
for  land.  Kilpatrick  v.  Argyle  Co.,  Inc.,  199  App.  Div.  753,  192 
N.  Y.  Supp.  98. 

The  practice  has  long  been  recognized  in  courts  of  chancery  in 
this  state,  and  followed  in  courts  of  equity  in  foreclosure  actions 
affecting  real  property,  to  embody  in  the  decree  a  direction  that 
the  purchaser  be  let  into  possession,  and,  where  there  was  such  a 
direction  and  a  refusal  by  the  party  in  possession  to  move  out,  a 
writ  of  assistance  may  be  issued  as  of  course  on  motion  without 
notice.  Kilpatrick  v.  Argyle  Co.,  Inc.,  199  App.  Div.  753,  192 
N.  Y.  Supp.  98. 

The  Eent  Laws  of  1920,  which  were  passed  as  emergency  legisla- 
tion under  the  exercise  of  the  police  power  of  the  state  and  must, 
therefore,  be  construed  strictly,  constitute  no  defense  to  an  appli- 
cation made  by  the  purchaser  on  foreclosure  of  an  apartment  house 
in  possession  of  tenants  for  an  order  in  the  nature  of  a  writ  of 
assistance  directing  the  sheriff  to  put  the  purchaser  in  possession 
of  the  mortgaged  premises  and  to  punish  the  occupants  thereof  for 
their  refusal  to  yield  up  such  possession.  Said  rent  laws  did  not 
repeal  or  suspend  section  985  of  the  Civil  Practice  Act,  providing 
for  the  enforcement  of  a  judgment  in  foreclosure  proceedings  by 
an  order  in  the  nature  of  a  writ  of  assistance.  Kilpatrick  v. 
Argyle  Co.,  Inc.,  199  App.  Div.  753,  192  N.  Y.  Supp.  98. 

The  jurisdiction  of  the  court  is  not  limited  to  the  issuance  and 
execution  of  a  writ  of  assistance,  but  the  court  may  grant  injunc- 
tive relief  to  restrain  a  tenant  from  removing  fixtures  from  the 
premises.    Marcus  v.  Rosner,  119  Misc.  517,  197  N.  Y.  Supp.  503. 

3.  Discretion. 

Relief  by  way  of  a  writ  of  assistance  is  addressed  to  the  sound 
discretion  of  the  court,  and  in  the  exercise  of  that  discretion,  sitting 
in  equity,  the  court  should  be  satisfied  that  the  applicant  seeking 
equity  has  done  equity.  The  court  should  be  satisfied  of  the  fair 
dealings  of  the  party  seeking  such  relief.  Cavasco  v.  Alexander 
Gazzola  Realty  Co.,  197  N.  Y.  Supp.  94. 

After  the  reversal  by  the  Appellate  Division  of  an  order  grant- 
ing a  writ  of  assistance,  restitution  rests  in  the  discretion  of  the 
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court.  An  order  of  restitution  will  not  be  granted  by  the  Appellate 
Division  after  the  reversal  of  an  order  to  put  the  receiver  into 
possession  of  certain  articles  claimed  to  be  part  of  the  real  estate 
where  part  of  such  articles  have  been  sold.  StaJil  v.  Norwich,  205 
App.  Div.  424,  199  N.  Y.  Supp.  629. 

4.  Against  persons  not  parties. 

An  order  cannot  be  issued  under  section  985  to  enforce  the  right 
of  a  purchaser  at  a  foreclosure  sale  to  possession  of  fixtures  re- 
moved by  the  mortgagor  and  delivered  to  a  third  person.  8tahl  v. 
Norwich,  204  App.  Div.  552, 198  N.  Y.  Supp.  516. 

ARTICLE  VII. 
ORDER  FOR  SURVEY. 

(No  new  material  under  this  article.) 


REOEIVERS. 

See  Corporations;  Ejectment;  Foreclosure  by  Action;  Judg- 
ment Creditors;  Partition;  Supplementary  Proceedings. 


REDEMPTION. 

ARTICLE  II. 

PROCEDURE. 

A.  Limitation  of  action. 
1.  Civil  Practice  Act,  §  46.    Action  to  redeem  from  a  mortgage, 

1.  An  action  to  redeem  real  property  from  a  mortgage  with  or  without  an  account 
of  rents  and  profits  may  be  maintained  by  the  mortgagor  or  those  claiming  under 
him  against  the  mortgagee  in  possession,  or  the  purchaser  of  the  mortgaged  premises 
at  a  foreclosure  sale  in  an  action  in  which  said  mortgagor  or  those  claiming  undter 
him  were  not  excluded  from  their  interest  in  said  mortgaged  premises,  or  those 
claiming  under  them,  unless  the  mortgagee  in  possession  of  such  purchaser  of  the 
mortgaged  premises  or  those  claiming  under  them  have  continuously  maintained 
possession  of  the  mortgaged  premises  for  fifteen  years  after  the  breach  of  a  con- 
dition of  the  mortgage,  or  the  non-fulfillment  of  a  covenant  therein  contained,  or  the 
date  of  the  recording  of  the  deed  of  said  premises  to  such  purchaser. 

2.  In  all  cases  where  prior  to  September  1,  1924,  an  action  to  redeem  real  property  is 
or  shaU  be  maintainable  under  the  provisions  of  this  section,  the  right  to  maintain 
such  action  to  redeem  shall  be  barred  unless  the  person  or  persons  so  entitled  to 
maintain  such  action  shall  within  one  year  after  this  act  takes  effect  bring  an 
action  to  redeem  said  real  property  from  said  mortgage  pursuant  to  the  provisions 
of  this  section,  and  a  notice  of  the  pendency  of  such  action  be  duly  filed.  (Amended 
by  Chapter  917,  Laws  of  1935.) 


B.  Mutual  mistaie. 


O.  Truat  agreement. 


B.  Statute  of  limitations. 


REFOEMATION. 

ARTICLE  II. 
Grounds  for  reformation. 

ARTICLE  III. 
Instruments  reformable. 

ARTICLE  IV. 
Defenses. 

ARTICLE  V. 

Procedure. 
A.  Parties. 
0.  Counterclaim. 

ARTICLE  II. 

GROUNDS  FOR  REFORMATION. 

B.  Mutual  mistake. 

One  of  the  tests  of  mutual  mistake  is  as  follows :  "If  the  environ- 
ment and  the  motive  of  the  parties,  the  consideration  and  the 
necessities  to  be  met,  make  the  contract  as  it  is  written  a  highly 
improbable  one,  one  for  which  there  was  no  motive,  or  necessity,  or 
consideration,  then  the  writing  has  little  self-supporting  force,  and 
a  relatively  small  amount  of  clear  and  credible  evidence  will  estab- 
lish the  mistake."  {Upson  Nut  Co.  v.  American  Shipbuilding  Co., 
251  Fed.  707;  Biser  v.  Bauer,  205  id.  229,  123  C.  C.  A.  417,  53  C.  J. 
1025-1027.)  Schneider  v.  Sivartele,  239  App.  Div.  329,  267  N.  Y. 
Supp.  714. 

ARTICLE  III. 

INSTRUMENTS  REFORMABLE. 

0.  Trust  agreement. 

Equity  will  reform  a  trust  agreement  so  that  it  expresses  the 
true  agreement  between  the  parties  where  there  is  a  "construc- 
tive" fraud,  on  the  theory  that  where  a  relationship  of  confidence 
is  shown  to  exist,  where  trust  is  justifiably  reposed,  equity  scruti- 
nizes the  transaction  with  a  jealous  eye ;  it  exacts  the  utmost  good 
faith  in  the  dealings  between  the  parties,  and  is  ever  alert  to  guard 
against  unfair  advantage  being  taken  by  the  one  trusted.     {Wendt 
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V.  Fischer,  215  App.  Div.  196;  Nekarda  v.  Presberger,  123  id.  418.) 
Jothann  v.  Irving  Trust  Company,  151  Misc.  107,  270  N.  Y.  Supp. 
721,  affirmed  243  App.  Div.  691,  277  N.  Y.  Supp.  955. 

A  court  of  equity  will  exercise  its  plenary  jurisdiction  to  relieve 
a  plaintiff  from  an  inadvertent  mistake  and  reform  a  trust  deed 
so  far  as  to  include  therein  a  revocation  clause  which  plaintiff 
claims  he  intended  to  put  therein  at  the  time  of  the  execution  of 
the  trust  indenture,  especially  since  the  transaction  was  in  sub- 
stance a  voluntary  gift.  If  it  appears  that  the  power  to  revoke 
should  have  been  expressed  in  the  instrument,  the  court  of  equity 
will  now  regard  as  done  whatever  the  parties  really  intended  and 
which  in  good  conscience  should  have  been  done,  and  thus  the  relief 
will  be  adopted  to  the  exigencies  of  the  case.  Vogel  v.  City  Bank 
Farmers  Trust  Co.,  152  Misc.  18. 

ARTICLE  IV. 

DEFENSES. 

B.  Statute  of  Limitations. 

WMle  the  provisions  of  section  53  of  the  Civil  Practice  Act  apply 
to  equitable  actions  and  it  is  a  general  rule  in  an  action  to  reform 
an  instrument  because  of  mistake  that  the  Statute  of  Limitations 
commences  to  run  when  the  instrument  is  delivered  and  not  when 
the  mistake  is  discovered,  judicial  decisions  having  established 
exceptions  to  the  law.  Vogel  v.  City  Bank  Farmers  Trust  Co.,  152 
Misc.  18. 

ARTICLE  V. 
PROCEDURE. 

A.  Parties. 

A  complaint  in  an  action  against  an  insurer  to  reform  a  liability 
insurance  policy  and  for  damages  pursuant  to  section  109  of  the 
Insurance  Law  under  the  policy  as  reformed,  will  not  be  dismissed 
where  plaintiff  alleges  that  she  has  recovered  a  judgment  for  per- 
sonal injuries  against  the  insured,  and  that  at  the  time  the  policy 
was  written  a  mistake  was  made  as  to  the  time  duration  of  the 
policy,  for  before  the  mishap  to  plaintiff  any  person  in  the  world 
who  might  have  been  injured  by  the  insured,  under  his  privity  with 
the  insured  created  by  section  109  of  the  Insurance  Law,  had  a 
right  of  action  to  reform  the  policy.  Tusinska  v.  Ocean  A.  S  G. 
Corp.,  Ltd.,  241  App.  Div.  598,  272  N.  Y.  Supp.  593. 
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C.  Counterclaim. 

In  a  partition  action  a  defendant  may  interpose  a  counterclaim 
praying  for  the  reformation  of  a  deed  given  by  plaintiff's  ancestor 
to  him,  upon  the  ground  that  it  omitted,  by  mutual  mistake,  the 
transfer  of  the  premises  which  are  the  subject  of  the  action. 
Schneider  v.  Swartele,  239  App.  Div.  329,  267  N.  Y.  Supp.  714. 


A.  Nature  of  remedy. 
C.  Jurisdiction  of  courts. 


REPLEVIN. 

ARTICLE  I. 
Introductory. 

ARTICLE  II. 
When  action  can  be  maintained. 

B.  Eight  of  action,  in  general. 

D.  Seizure  under  execution  or  attachment. 

E.  Necessity  of  demand. 

ARTICLE  III. 

Property  subject  to  replevin. 

B.  Chattels  in  custody  of  law. 

G.  Chattels  covered  by  contract  of  conditional  sale. 

ARTICLE  IV. 
Parties. 

ARTICLE  V. 

Pleadings  and  defenses. 

A.  Complaint. 

B.  Answer  and  defenses. 

C.  Counterclaim. 

ARTICLE  VI. 
Proceedings  by  plaintiff  to  secure  chattel  pending  action. 
B.  Affidavit. 

ARTICLE  VII. 
Duty  and  liability  of  sheriff. 

ARTICLE  VIII. 
Proceedings  by  defendant. 

ARTICLE  IX. 
Claim  of  title  by  third  person. 

ARTICLE  X. 
Matters  of  practice. 

ARTICLE  XI. 

Damages  and  form  of  verdict. 
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ARTICLE  XII. 
Judgment. 

C.  Judgment  in  general. 

G.  Modification  or  correction  of  judgment. 
K.  Costs. 

ARTICLE  XIII. 
Action  on  undertaking. 

D.  Liability  of  sureties. 


ARTICLE  I. 

INTRODUCTORY. 

A.  Nature  of  remedy. 

An  action  in  replevin  may  be  maintained,  without  a  seizure  of 
the  chattels,  merely  by  serving  a  summons  and  complaint.  Coler 
V.  Judd,  123  Misc.  22,  207  N.  Y.  Supp.  248. 

An  action  in  replevin  is  a  possessory  action.  Its  purpose  is  to 
enable  an  owner  to  recover  possession  of  personal  property  in  the 
hands  of  another  and  in  case  the  detention  is  unwarranted  to 
recover  damages  for  such  unlawful  detention.  Kimburg  v.  Mayer, 
151  Misc.  496,  273  N.  Y.  Supp.  67. 

C.  Jiirisdiction  of  courts. 

A  Municipal  Court  of  the  city  of  New  York  has  jurisdiction  of 
an  action  to  replevin  property  actually  worth  not  more  than  $1,000, 
although  it  is  claimed  by  the  defendant  to  be  worth  a  sum  in  excess 
of  $1,000.     Goodovitch  v.  Reiss,  129  Misc.  152,  220  N.  Y.  Supp.  42. 

ARTICLE  II. 

WHEN  ACTION  CAN  BE  MAINTAINED. 

B.  Right  of  action,  in  general. 

A  complaint  in  an  action  of  replevin  is  insufficient  if  it  merely 
alleges  that  after  the  defendant,  an  infant,  promised  to  marry  the 
plaintiff,  the  plaintiff,  "relying  upon  the  defendant's  promise  to 
marry  him,  and  conditionally  upon  the  defendant's  fulfillment  of 
her  said  promise  to  marry  the  plaintiff,  "gave  certain  valuable 
pieces  of  jewelry  to  the  defendant,  and  that  the  defendant  repudi- 
ated her  promise  and  refused  to  marry  the  plaintiff.    It  is  essential 
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to  the  statement  of  a  cause  of  action  for  the  recovery  of  jewelry  so 
given  to  allege  facts  to  show  that  there  was  an  understanding  that 
the  jewelry  was  given  to  the  defendant  upon  the  express  condition 
that  it  was  to  be  returned  in  case  she  failed  to  marry  the  plaintiff. 
The  second  cause  of  action  stated  in  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  conversion,  since 
it  fails  to  show  any  title  or  right  to  the  possession  of  the  jewelry, 
and  the  mere  allegation  that  the  plaintiff  gave  the  jewelry  to  the 
defendant  in  reliance  upon  her  promise  to  marry  him  is  not  suffi- 
cient, in  the  absence  of  some  allegation  of  facts  showing  that  she 
agreed  to  return  the  jewelry  in  case  of  her  failure  to  perform  her 
promise.  Resenberg  v.  Lewis,  210  App.  Div.  690,  206  N.  Y.  Supp. 
353. 

One  cannot  maintain  an  action  of  replevin  for  goods  which  are 
in  his  own  possession  at  the  time  of  the  commencement  of  the 
action.    Jawits  v.  Reitman,  128  Misc.  20,  217  N.  Y.  Supp.  480. 

D.  Seizure  under  execution  or  attachment. 

A  complaint  in  replevin  states  a  complete  cause  of  action  where 
it  alleges  demand  before  action  brought,  and  that  the  defendants' 
levy  was  made  against  the  protest  of  plaintiffs  and  with  full  notice 
of  plaintiffs'  rights;  plaintiffs  were  entitled  to  possession  of  the 
property  as  against  the  sheriff,  even  if  the  judgment  upon  which 
the  levy  under  execution  was  based  was  valid,  there  being  no 
claim  that  plaintiffs'  chattel  mortgage  was  fraudulent  or  void. 
MarUn  v.  Miller,  230  App.  Div.  401,  245  N.  Y.  Supp.  37. 

E.  Necessity  of  demand. 

Where  goods  are  delivered  to  a  party  for  manufacture  into 
dresses,  the  owner  of  the  goods  cannot  maintain  replevin  for  the 
goods  without  a  previous  demand  for  the  delivery  of  the  materials 
or  the  finished  garments.  Temerson  v.  Esshay  Dress  Corporation, 
120  Misc.  55,  197  N.  Y.  Supp.  580. 

Where  a  sheriff  has  levied  upon  property  by  virtue  of  an  exe- 
cution against  a  third  person  and  the  sheriff  is  notified  that  the 
debtor  is  not  the  owner  thereof  and  that  the  property  cannot  be 
taken  under  an  execution  against  him,  a  demand  for  the  property 
may  be  inferred  from  such  facts.  Ford  Garage  Co.,  Inc.  v.  Brown, 
198  App.  Div.  467,  191  N.  Y.  Supp.  539. 
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ARTICLE  III. 

PROPERTY  SUBJECT  TO  REPLEVIN. 

B.  Chattels  in  custody  of  law. 

During  the  pendency  of  a  proceeding  for  the  seizure  of  liquors 
illegally  possessed,  an  action  of  replevin  cannot  be  maintained  to 
recover  the  liquors  from  the  police  department.  People  ex  rel. 
Wallace  v.  Cragen,  119  Misc.  576,  197  N.  Y.  Supp.  694,  appeal 
dismissed  202  N.  Y.  Supp.  946. 

G.  Chattels  covered  by  contract  of  conditional  sale. 

A  conditional  vendor  may  maintain  replevin  to  recover  an 
automobile,  although  it  had  been  used  for  the  transportation  of 
illegal  liquors  in  violation  of  the  Volstead  Act,  where  it  appears 
that  the  federal  courts  have  adjudicated  that  the  United  States 
has  no  claim  to  the  machine.  Hudson-Oliver  Motor  Co.  v.  Vivian, 
116  Misc.  104,  189  N.  Y.  Supp.  734. 

ARTICLE  IV. 

PARTIES. 

Where  a  demand  has  been  made  upon  the  sheriff,  an  action 
in  replevin  may  be  maintained  by  the  owner  of  the  property  against 
the  plaintiff  who  has  levied  upon  and  sold  such  property  by  virtue 
of  an  execution  against  a  third  person,  and  the  fact  that  the 
sheriff  has  parted  with  the  possession  of  said  property  and  that 
the  same  is  beyond  the  reach  of  process  of  the  court,  does  not 
deprive  plaintiff  of  his  remedy.    Ford  Garage  Co.,  Inc.  v.  Brown, 

198  App.  Div.  467,  191  N.  Y.  Supp.  539. 

ARTICLE  V. 

PLEADINGS  AND  DEFENSES. 

A.  Complaint. 

It  is  incumbent  upon  the  plaintiff  to  allege  not  only  that  he  is 
entitled  to  the  goods  in  question  but  also  that  he  is  entitled  to 
their  possession  and  that  they  are  wrongfully  withheld  by  the 
defendant.    Austin,  Nichols  S  Co.,  Inc.  v.  Heermance  S.  S  R.  Co., 

199  App.  Div.  626,  192  N.  Y.  Supp.  71. 

Where  a  demand  was  proved  upon  the  trial,  the  complaint  may 
be  amended  in  the  appellate  court  so  as  to  set  up  the  demand. 
Ford  Garage  Co.,  Inc.  v.  Brown,  198  App.  Div.  467,  191  N.  Y. 
Supp.  539. 
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B.  Answer  and  defenses. 

In  a  replevin  action,  a  defendant  is  not  entitled  to  judgment 
for  a  return  of  a  chattel  or  for  damages  for  its  detention,  unless 
the  answer  demands  such  affirmative  relief,  or  the  defendant  serves 
a  notice  demanding  judgment  for  the  return  of  the  chattel,  with 
danlages  for  its  detention.  Powers  v.  Be  Cesare,  193  N.  Y.  Supp. 
294. 

In  an  action  of  replevin  in  the  Municipal  Court  of  the  city  of 
New  York,  a  motion  by  the  defendant  to  vacate  the  requisition 
of  replevin  and  dismiss  the  complaint  is  wholly  irregular  and 
unauthorized  and  should  be  denied.  The  proper  practice  is  for 
the  defendant  to  answer  and  go  to  trial.  Berman  v.  Pelts,  123 
Misc.  143,  204  N.  Y.  Supp.  202. 

The  answer  of  the  defendant  should  not  be  stricken  out  because 
the  defendant  has  failed  on  several  occasions  to  appear  for  ex- 
amination before  trial  pursuant  to  an  order  procured  by  the 
plaintiff.  Peters  v.  Berkeley,  219  App.  Div.  261,  219  N.  Y.  Supp. 
709. 

The  owner  of  property  sold  at  auction  has  a  lien  thereon  and 
is  entitled  to  retain  possession,  under  section  134  of  the  Personal 
Property  Law,  until  the  price  bid  is  paid,  and,  therefore,  a  bidder 
cannot  replevy  the  property  from  the  owner  unless  the  price  is 
paid  or  a  proper  tender  has  been  made.  Jawits  v.  Reitman,  128 
Misc.  20,  217  N.  Y.  Supp.  480. 

C.  Counterclaim. 

If  a  motion  to  dismiss  a  counterclaim  is  not  made  within  10 
days  after  the  service  of  the  answer,  the  plaintiff  is  deemed  to 
have  waived  the  ground  that  the  counterclaim  is  not  one  which 
could  properly  be  interposed  in  the  action.  Karpas  v.  Brussel, 
217  App.  Div.  550,  217  N.  Y.  Supp.  373. 

ARTICLE  VI. 
PROCEEDINGS   BY  PLAINTIFF  XO  SECURE  CHATTEL   PENDING  ACTION. 

B.  Affidavit. 

An  affidavit  which  fails  to  set  forth  the  alleged  cause  of  detention 
of  the  property  replevined  "according  to  the  best  knowledge, 
information  and  belief  of  the  person  making  the  affidavit,"  is 
defective  and  goes  to  the  validity  of  the  writ  itself  and  makes 
it  void,  everything  necessary  to  the  issuance  thereof  being  juris- 
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diotional.     Northwest  Engineering  Co.  v.  Bappl,  132  Misc.  497, 
230  N.  Y.  Supp.  177. 

ARTICLE  VII. 
DUTY  AND  LIABILITY  OF  SHERIFF. 

In  an  action  by  a  defendant  in  a  prior  replevin  action  to  recover 
a  penalty  provided  by  section  1106  of  the  Civil  Practice  Act  and 
damages  for  the  seizure  by  the  sheriff  of  goods  in  the  possession 
of  the  defendant  in  the  replevin  action  and  the  delivery  thereof 
to  the  plaintiff  in  said  action  without  waiting  the  required  three 
days,  a  verdict  awarding  damages  to  the  plaintiff,  consisting  in 
part  of  a  sum  representing  the  value  of  the  goods  was  against 
the  weight  of  evidence,  where  it  appears  that  the  title  to  said 
goods  had  been  awarded  to  the  plaintiff  in  the  replevin  action  by 
the  judgment  therein.  Embury  v.  Chapman,  201  App.  Div.  772, 
195  N.  Y.  Supp.  104. 

ARTICLE  VIII. 

PROCEEDINGS  BY  DEFENDANT. 

A  provision  in  an  order  approving  an  undertaking  of  the  de- 
fendant that  "the  sheriff  *  *  *  is  hereby  exonerated  from 
any  and  further  liability  by  reason  of  his  delivery  of  the  replevined 
chattels  to  the  defendant,"  will  not  be  stricken  out  on  motion 
of  the  plaintiff,  where  no  appeal  was  taken  from  the  order  and 
the  defendant  has  fully  complied  with  section  1102  of  the  Civil 
Practice  Act,  for  such  a  provision  contains  nothing  more  than 
is  required  by  section  855  of  the  Civil  Practice  Act.  Spellman  v. 
Spellman,  203  App.  Div.  373,  196  N.  Y.  Supp.  664. 

ARTICLE  IX. 

CLAIM  OF  TITLE  BY  THIRD  PERSON. 

The  Civil  Practice  Act,  section  1107,  provides  that  at  any  time 
before  a  chattel  which  has  been  replevied  is  actually  delivered  to 
either  party,  a  third  party  claimant  may  make  an  affidavit  and 
deliver  it  to  the  sheriff  stating  that  he  has  a  claim  and  setting 
forth  the  facts  upon  which  his  right  to  possession  depends.  The 
statute  then  regulates  the  procedure.  The  third  party  may  on 
his  own  application  be  made  a  party  defendant  and  assert  his 
claim  as  such  (Civil  Practice  Act,  §  193),  or  he  may  resort  to 
other  means  recognized  by  law  to  secure  his  rights,  as  in  PracM 
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V.  Gunn  (69  App.  Div.  396).  If  the  third  party  asserts  his  claim 
by  affidavit  served  upon  the  sheriff,  he  may  maintain  an  action 
against  the  sheriff  if  the  chattel  is  turned  over  to  the  plaintiff 
by  the  sheriff.  (Civil  Practice  Act,  §  1108.)  The  sheriff  has 
the  power,  before  he  delivers  the  chattel  to  the  plaintiff,  to  serve 
on  plaintiff's  attorney  a  copy  of  the  affidavit  with  a  demand  for 
indemnity  against  the  claim.  If  the  indemnity  is  not  furnished 
within  a  reasonable  time,  the  sheriff  may  deliver  the  chattel  to 
the  claimant  without  incurring  any  liability  to  the  plaintiff.  (Civil 
Practice  Act,  §§  1107,  1109;  McCarth  v.  OcJcerman,  154  N.  Y. 
565.)  If  the  plaintiff  does  furnish  the  indemnity,  it  should  con- 
sist of  a  written  undertaking  running  to  the  sheriff  on  the  con- 
dition that  the  sureties  will  indemnify  the  sheriff  against  any 
liability  for  damages,  costs  or  expenses  to  be  incurred  in  any 
action  brought  against  the  sheriff  by  the  claimant.  The  terms 
of  the  undertaking  are  regulated  by  the  statute.  If  the  claimant 
sues  the  sheriff  thereafter,  the  sureties  may  be  substituted  as 
defendants  in  such  an  action.  (Motor  Finance  Co.  v.  Casualty 
Co.  of  America,  216  N.  Y.  688;  Civil  Practice  Act,  §§  156,  1109.) 
McLaughlin  v.  McLaughlin,  237  App.  Div.  1,  260  N.  Y.  Supp.  357, 
affirmed  261  N.  Y.  573. 

ARTICLE  X. 

MATTERS  OF  PRACTICE. 

Even  though  the  court  has  jurisdiction  in  rem  with  respect 
to  the  chattel  by  reason  of  a  seizure,  the  need  for  making  an  order 
with  respect  to  custody  and  possession  is  obviated  by  the  reclaim- 
ing and  rebonding  of  the  same  by  the  defendant  after  it  had  been 
seized,  pursuant  to  the  requisition  of  the  plaintiff  in  the  replevin 
action.  Devonia  Discount  Corporation  v.  Bianchi  et  ano.,  241  App. 
Div.  838,  271  N.  Y.  Supp.  413. 

The  plaintiff  may  be  allowed  to  discontinue  an  action  of  replevin, 
where  the  defendant  has  not  in  his  answer  demanded  affirmative 
relief  for  the  return  of  the  chattel  or  served  a  notice  demanding 
judgment  for  the  return.  Powers  v.  DeCesare,  193  N.  Y.  Supp. 
294. 

In  an  action  in  replevin  to  recover  certain  liberty  bonds  it  is 
improper  to  grant  an  order  under  section  978  of  the  Civil  Practice 
Act,  directing  the  defendant  to  deposit  the  bonds  with  the  clerk 
of  the  court,  where  it  appears  that  the  defendant  in  his  answer 
alleges  that  the  bonds  were  lawfully  transferred  to  him,  and  where 
44 
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it  does  not  appear  either  in  the  pleadings  or  the  affidavits  on 
which  the  order  was  granted  that  the  defendant  admitted  that 
the  bonds  were  in  his  possession  or  under  his  control  at  the 
time  they  were  demanded  by  the  officer  when  he  attempted  to 
execute  the  writ  of  replevin.  The  remedy  of  the  plaintiff,  if  it 
claimed  that  the  defendant  had  control  or  possession  of  the  bonds 
when  demand  was  made  therefor  by  the  officer  under  the  writ 
of  replevin  was  to  apply  for  an  order  of  arrest  under  subdivision 
7  of  section  826  of  the  Civil  Practice  Act,  or  to  apply  to  the  court 
for  an  order  requiring  the  defendant  to  deliver  the  bonds  to  the 
sheriff  and  to  have  him  punished  for  contempt  if  without  good 
cause  he  failed  so  to  do.  Firemen's  Mutual  Benevolent  Assn.  v. 
Clifford,  201  App.  Div.  315,  194  N.  Y.  Supp.  301. 

Where  a  plaintiff  alleges  that  the  defendant  wrongfully  con- 
cealed the  goods  so  that  they  could  not  be'  found  or  taken  by  the 
sheriff  and  with  the  intent  that  they  should  not  be  so  found  or 
taken,  the  burden  of  proof  is  on  the  plaintiff,  by  virtue  of  sub- 
division 7  of  section  826,  to  establish  such  allegations  by  a  pre- 
ponderance of  evidence.  If  the  testimony  is  conflicting  on  the 
question  of  the  concealment  and  the  intent,  an  issue  of  fact  is 
raised  which  should  be  submitted  to  a  jury.  Karpas  v.  Brussel, 
217  App.  Div.  550,  217  N.  Y.  Supp.  373. 

In  an  action  wherein  part  of  the  relief  prayed  for  is  the  delivery 
of  a  promissory  note,  an  objection  by  the  defendant  that  the  note 
would  require  indorsement  by  it,  and  such  indorsement  could  not 
be  ordered  by  the  Municipal  Court,  is  not  fatal  to  jurisdiction, 
for  indorsement  of  the  note  is  not  essential,  since  a  judgment  in 
favor  of  the  plaintiff  for  the  delivery  of  the  note  would  under 
section  1116  of  the  Civil  Practice  Act  transfer  to  plaintiff  the  right 
of  property  in  the  instrument.  Lamport  Mfg.  Co.,  Inc.  v.  Reiss, 
143  Misc.  776,  257  N.  Y.  Supp.  449. 

ARTICLE  XI. 

DAMAGES  AND  FORM  OF  VERDICT. 

In  an  action  in  replevin  damages  for  unlawful  detention  may 
be  recovered,  but  such  damage  must  be  alleged  and  proved.  Gindin 
V.  Gottlieb,  191  N.  Y.  Supp.  218. 

In  replevin  for  a  pleasure  automobile,  damages  may  be  recovered 
for  the  loss  of  its  use.  B,app  v.  Mabhett  Motor  Car  Co.,  Inc.,  201 
App.  Div.  283,  194  N.  Y.  Supp.  200. 

Where  an  inquest  is  taken  as  to  the  value  of  the  property  the 
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court  has  no  power  to  direct  a  verdict  for  the  smallest  valuation 
testified  by  the  witness  where  the  jury  rendered  a  verdict  for 
a  smaller  amount,  as  the  jury  has  a  right  to  pass  upon  the  credi- 
bility of  the  witnesses.  Peters  v.  Berkeley,  219  App.  Div.  261, 
219  N.  Y.  Supp.  709. 

The  Civil  Practice  Act  gives  to  the  plaintiff  in  a  replevin  action 
the  right  to  recover  in  that  action  damages  for  an  injury  to  the 
chattel  or  for  its  depreciation  in  value  while  in  the  possession 
of  the  defendant  (§  1118),  and  requires  that  the  decision  must 
fix  the  damages,  if  any,  of  the  prevailing  party  (§  1120),  which 
must  be  awarded  him,  together  with  possession  of  the  chattel,  by 
the  final  judgment  (§  1124).  Steiner  v.  Helfrich,  153  Misc.  520, 
275  N.  Y.  Supp.  424. 

In  a  replevin  action  brought  to  recover  a  sprinkler  system  in- 
stalled by  plaintiff  under  a  contract  with  the  lessee  and  with  the 
consent  of  the  lessor  of  a  building ;  which  contract  expressly  stated 
that  the  title  to  the  sprinkler  system  should  remain  in  the  plain- 
tiff and  at  the  termination  of  the  contract  or  breach  or  repudiation 
thereof,  the  plaintiff  might  enter  upon  the  premises  and  remove 
any  or  all  of  the  equipment,  upon  a  showing  of  a  demand  and 
refusal  for  the  possession  'of  the  sprinkler  system,  the  plaintiff 
is  entitled  to  recover  as  damages  the  value  of  the  sprinkler  system 
when  severed  from  the  real  property.  Tanenbaum,  Son  S  Co.  v. 
Bauman  S  Co.,  261  N.  Y.  85. 

ARTICLE  XII. 

JUDGMENT. 

C.  Judgment  in  general. 

A  judgment  is  defective  which  merely  awards  the  plaintiff  money 
damages,  and  upon  such  a  judgment  an  action  against  the  surety 
upon  the  defendant's  undertaking  cannot  be  maintained.  Tauber 
V.  National  Surety  Co.,  219  App.  Div.  253,  219  N.  Y.  Supp.  387. 

In  an  action  to  replevy  a  team  of  horses  and  for  damages 
for  withholding  the  same,  it  is  an  error  to  enter  a  judgment  on 
the  verdict  of  a  jury  for  a  sum  of  money  only,  consisting  of  the 
value  of  the  horses  and  the  damages  for  withholding,  for  under 
section  1124  of  the  Civil  Practice  Act,  the  judgment  should  be  for 
the  possession  of  the  horses  together  with  the  plaintiff's  damages 
for  detention,  and  for  the  value  of  the  horses  as  fixed  by  the 
jury  to  be  paid  by  the  defendant  if  the  horses  are  not  delivered 
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to  the  plaintife.    Better  v.  Welher,  217  App.  Div.  193,  216  N.  Y. 
Supp.  500. 

A  verdict  for  a  sum  of  money  only  and  a  judgment  entered 
thereon  violates  sections  1120  and  1124,  for  in  an  action  of  replevin 
the  final  judgment  must  award  the  plaintiff  the  possession  of  the 
chattels  and  also  the  sum  fixed  as  the  value  htereof  to  be  paid 
by  the  defendant  if  the  possession  of  the  chattels  is  not  delivered 
to  the  plaintiff.  Karpas  v.  Brussel,  217  App.  Div.  551,  217  N.  Y. 
Supp.  373. 

G.  Modification  or  correction  of  judgment. 

If  a  judgment  is  entered  on  a  jury  verdict  for  a  sum  of  money 
only,  consisting  of  the  value  of  the  property  and  damages  for 
withholding,  but  does  not  award  possession  of  the  property,  it 
may  be  corrected  by  the  Appellate  Division  so  as  to  conform 
to  the  requirements  of  the  Civil  Practice  Act.  Better  v.  Webber, 
217  App.  Div.  193,  216  N.  Y.  Supp.  500. 

E.  Costs. 

A  plaintiff  who  recovers  in  an  action  of  replevin  the  property 
or  the  sum  of  $100  is  subject  to  the  limitation  imposed  by  section 
1474  of  the  Civil  Practice  Act  as  to  the  amount  of  costs,  which 
section  limits  the  costs  where  the  action  is  unnecessarily  brought 
in  a  higher  court.  Miller  v.  Koven,  127  Misc.  85,  215  N.  Y.  Supp. 
263. 

ARTICLE  XIII. 

ACTION  ON  XTNDERTAKING. 

D.  Liability  of  sureties. 

The  surety  on  the  plaintiff's  undertaking  in  an  action  of  replevin 
is  not  liable  where  the  defendant  recovers  a  judgment  merely  for 
money  damages.  Michaels  on  v.  National  Surety  Co.,  199  N.  Y. 
Supp.  79. 

If  a  judgment  in  favor  of  the  plaintiff  is  not  in  the  form  pre- 
scribed by  section  1124  and  provides  merely  for  money  damages, 
the  surety  on  the  defendant's  undertaking  is  not  liable.  Tauber 
V.  National  Surety  Co.,  219  App.  Div.  253,  219  N.  Y.  Supp.  387. 

The  owner  of  an  automobile  which  is  stored  in  a  garage,  who 
successfully  defends  a  replevin  action,  is  not  entitled  to  recover 
on  an  undertaking  given  in  the  replevin  action,  the  full  value  of 
the  automobile  on  the  refusal  of  the  garage  owner  to  deliver 
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it  to  the  constable  on  execution  issued  after  the  termination  of 
the  replevin  action,  which  refusal  was  based  on  the  ground  that 
the  garage  owner  had  a  lien  on  the  automobile,  where  it  appears 
that  after  said  refusal  the  mortgagee  of  the  automobile  sold  the 
same  and  credited  the  owner  with  the  net  proceeds  after  paying 
the  expenses  of  the  sale  and  the  lien  of  the  garage  owner;  the 
owner  is  entitled  to  recover  from  the  surety  only  the  actual  dam- 
ages suffered.  Van  Almkerk  v.  H.  C.  8.  Motor  Sales  Corporation, 
208  App.  Div.  464,  203  N.  Y.  Supp.  639. 


RESCISSION. 

ARTICLE  II. 

GROUNDS  FOR  RESCISSION. 

A.  Fraud  or  misrepresentation. 
3,  Materiality  of  representations. 

Representation  by  an  insured  in  his  application  that  he  had 
not  consulted  or  been  treated  by  a  physician  within  five  years 
prior  thereto  was  a  false  representation  material  to  the  risk  to 
be  assumed  by  the  plaintiff  and  makes  the  contract  of  insurance 
voidable  and  subject  to  rescission.  N.  Y.  Life  Insurance  Co.  v. 
Breen,  242  App.  Div.  453,  275  N.  Y.  Supp.  164. 

8.  Statements  of  future  events. 

An  action  for  rescission  of  a  contract  for  the  purchase  of  real 
estate  and  the  recovery  of  the  down  payment  will  be  dismissed 
where  the  theory  of  the  action  is  predicated  upon  alleged  material 
fraudulent  misrepresentations  and  the  proof  established  that  the 
defendant  represented  that  the  premises  were  worth  upwards  of 
a  certain  sum,  that  certain  roads  leading  to  the  premises  would 
be  filled  in,  and  that  defendant  would  secure  for  the  plaintiff  a 
building  and  loan  mortgage,  for  such  alleged  misrepresentations 
were  merely  expressions  of  opinion  and  promises,  and  in  the 
absence  of  proof  indicating  that  the  defendant's  misrepresenta- 
tions were  of  the  nature  of  a  lack  of  a  present  intention  to  comply 
with  the  promises  made,  within  the  rule  of  Adams  v.  Gillig,  199 
N.  Y.  314,  rescission  will  not  lie,  and  the  defendant  may  have 
judgment  on  her  counterclaim  for  a  specific  performance  of  the 
contract.  Brang  v.  StachniJc,  235  App.  Div.  591,  257  N.  Y.  Supp. 
671,  affirmed  261  N.  Y.  614. 
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SALE  OF  CORPORATE  REAL  ESTATE. 

See  Corporations. 

SALE  OP  INFANTS'  REAL  ESTATE. 

See  Infant  and  Incompetent,  Sale  of  Real  Estate  of. 

SALE  OP  REAL  ESTATE. 

See  Real  Property,  Provisions  Relating  to. 

SEPARATION,  ACTION  FOR. 

See  Matrimonial  Actions. 

SPECIAL  FRANCHISES,  ASSESSMENT  OF,  HOW  REVIEWED. 

See  Tax  Law. 


SPECIAL  PROCEEDINGS,  IN  GENERAL. 

ARTICLE  I. 
Miscellaneous  matters  relating  to  special  proceedings. 

A.  Special  proceedings  defined. 

a-a.  General   Construction   Law,    §   46-a.     Special   proceeding. 

B.  Enumeration  of  special  proceedings. 

C.  Jurisdiction. 

5-a.  Civil  Practice  Act,  §  190-a.  Removal  of  action  to  surrogate's  court 
from  supreme  court. 

9.  Civil  Practice  Act,  §  96.  Consolidation  and  severance  of  actions  and 
special  proceedings. 

9-a.  Civil  Practice  Act,  §  96-a.  Joint  trial  of  actions  and  special  pro- 
ceedings. 

D.  Statute  of  Limitations. 

ARTICLE  II. 

Costs. 

ARTICLE  III. 

Appeals. 

B.  To  the  court  of  appeals. 

1.  Civil  Practice  Act,  §  588.  Jurisdiction  of  the  court  of  appeals  in  civil 
actions   and   proceedings. 


ARTICLE  I. 

MISCELLANEOUS  MATTERS  RELATING  TO  SPECIAL  PROCEEDINGS. 

A.  Special  proceedings  defined. 
2-a.  General  Construction  Law,  §  46-a.     Special  proceeding. 

Every  prosecution  by  a  party  against  another  party  in  a  court  of  justice  which 
is  not  an  action  is  a  special  proceeding. 

B.  Eniuneration  of  special  proceedings. 

A  non-statutory  arbitration  is  not  a  special  proceeding  within 
the  meaning  of  section  208  of  the  Civil  Practice  Act  and  section 
46-a  of  the  General  Construction  Law.  Matter  of  Interocean  Mer- 
cantile Corporation,  204  App.  Div.  284,  197  N.  Y.  Supp.  706, 
affirmed  236  N.  Y.  587.  Subsequent  to  this  decision,  section  6-a 
of  the  Arbitration  Law  was  added  by  Chapter  341  of  the  Laws 
of  1923,  which  provides  that  arbitration  shall  be  deemed  a  special 
proceeding. 
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An  order  to  proceed  to  arbitration  is  a  final  order  in  a  special 
proceeding,  and  an  appeal  may  be  taken  to  tbe  Court  of  Appeals 
in  a  proper  case.  Matter  of  Hosiery  Mfrs.  Corp.  v.  Goldston,  238 
N.  Y.  22. 

An  order  to  proceed  to  arbitrate  under  the  Arbitration  Law 
is  a  final  order.  It  is  the  end  of  one  special  proceeding.  The 
Arbitration  itself  is  another  special  proceeding  under  the  Arbitra- 
tion Law.    Matter  of  Hosiery  Mfrs.  Corp.  v.  Goldston,  238  N.  Y.  22. 

The  proceedings  authorized  by  section  7-a  of  the  Domestic  Rela- 
tions Law  for  the  dissolution  of  a  marriage  where  one  of  the 
parties  has  been  absent  for  five  years,  is  a  special  proceeding. 
Matter  of  Carey,  196  N.  Y.  Supp.  773. 

An  application  for  a  mandamus  order  is  a  special  proceeding. 
Matter  of  Eiss  v.  Summers,  205  App.  Div.  691,  199  N.  Y.  Supp. 
544,  appeal  dismissed  236  N.  Y.  638. 

Surplus  proceedings  are  special  proceedings,  and  not  proceed- 
ings in  the  action  brought  to  foreclose  a  mortgage.  Walker  v. 
Carroll,  123  Misc.  712,  205  N.  Y.  Supp.  805,  affirmed  209  App. 
Div.  816,  204  N.  Y.  Supp.  956. 

A  proceeding  to  punish  a  husband  for  failure  to  pay  final  ali- 
mony is  not  a  special  proceeding,  but  is  merely  a  proceeding  in 
the  action.  Robinson  v.  Robinson,  123  Misc.  80,  204  N.  Y.  Supp. 
329,  affirmed  209  App.  Div.  896,  205  N.  Y.  Supp.  949. 

The  remedy  in  the  Supreme  Court  for  the  settlement  of  the 
accounts  of  the  trustee  is  by  action,  and  not  in  the  form  of  a 
special  proceeding  instituted  on  notice  of  motion.  Matter  of  Em- 
pire Trust  Co.,  123  Misc.  673,  206  N.  Y.  Supp.  136. 

The  Supreme  Court  has  jurisdiction  of  the  subject-matter  in- 
volved in  a  special  proceeding  instituted  by  a  trustee  of  personal 
property  for  an  intermediate  accounting  by  it,  where  the  trust 
was  established  by  a  judgment  entered  upon  the  stipulation  of 
the  parties  in  an  action,  which  judgment  provided  that  the  court 
might  enter  any  further  order  necessary  for  the  better  carrying 
out  of  the  plans  and  purposes  of  settlement.  The  court  acquires 
jurisdiction  of  the  parties  to  such  a  special  proceeding  under 
section  218  of  the  Civil  Practice  Act  and  rule  21  of  the  Rules  of 
Civil  Practice,  by  the  service  of  an  order  to  show  cause  in  the 
manner  provided  for  the  personal  service  of  a  summons  in  an 
action.    Hill  v.  Hill,  124  Misc.  102,  207  N.  Y.  Supp.  705. 
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C.  Jurisdiction. 

5-a.  Civil  Practice  Act,  §  190-a.    Removal  of  action  to  surrogate's  court 
from  supreme  court. 

The  supreme  court  upon  the  application  of  either  party  to  an  action  at  law 
pending  therein  may,  in  its  discretion  and  upon  the  prior  order  of  the  surrogate  of 
the  counties  of  New  York,  Kings,  Queens,  Bronx,  Richmond  and  Westchester,  transfer 
to  a  surrogate's  court  of  the  counties  mentioned  in  this  section  having  jurisdiction 
of  the  administration  of  a  decedent's  estate,  any  action  at  law  pending  in  such 
supreme  court  affecting  the  administration  of  such  estate.  The  order  of  transfer 
shall  be  effective  from  the  entry  thereof  in  the  ofS.ce  of  the  county  clerk.  The 
right  of  jury  trial,  if  any,  shall  be  preserved  and  the  subsequent  proceedings  in  the 
surrogate's  court  of  the  counties  mentioned  in  this  section  shall  otherwise  be  in 
accordance  with  the  practice  and  procedure  in  such  court.  (Amended  by  Chapter  352, 
Laws  of  1934.) 

9.  Civil  Practice  Act,  §  96.    Consolidation  and  severance  of  actions  and 
special  proceedings. 

An  action  may  be  severed  and  actions  may  be  consolidated  whenever  it  can  be 
done  without  prejudice  to  a  substantial  right.  A  special  proceeding  may  be  severed 
and  special  proceedings  may  be  consolidated  whenever  it  can  be  done  without  prejudice 
to  a  substantial  right.     (Amended  by  Chapter  626,  Laws  of  1935.) 

9-a.  Civil  Practice  Act,  §  96-a.    Joint  trial  of  actions  and  special  pro- 
ceedings. 

The  court  may  order  that  two  or  more  actions  or  two  or  more  special  proceedings 
growing  out  of  the  same  set  of  facts  be  tried  or  heard  together,  without  consolida- 
tion, whenever  it  can  be  done  without  prejudice  to  a  substantial  right.  (Added  by 
Chapter  627,  Laws  of  1935.) 

D.  Statute  of  Limitations. 

A  special  proceeding  is  regarded  as  an  action  under  section  10 
of  the  Civil  Practice  Act,  but  the  proceeding  under  the  Workman's 
Compensation  Law  is  not  a  special  proceeding  under  the  Civil 
Practice  Act  but  rather  is  a  statutory  proceeding  having  its  own 
rules  as  to  the  running  of  the  Statute  of  Limitations.  Matter  of 
Decker  v.  Pollvailsmith  Corp.,  252  N.  Y.  1.  In  1930  the  legis- 
lature amended  section  23  of  the  Civil  Practice  Act  to  include 
claims  arising  under  the  Workmen's  Compensation  Law. 

ARTICLE  II. 

COSTS. 

In  an  application  to  confirm  a  sale  and  for  allowances  and  dis- 
bursements in  a  proceeding  by  a  life  tenant  to  sell  real  property 
under  sections  67-71  of  the  Eeal  Property  Law,  which  is  a  special 
proceeding  within  the  meaning  of  sections  4  and  5  of  the  Civil 
Practice  Act,  such  allowances  may  not  be  awarded  under  section 
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1492  of  the  Civil  Practice  Act  since  that  section  relates  exclusively 
to  costs;  however,  the  court  has  power  to  award  allowances  of 
this  character  under  consideration.  Matter  of  Roosevelt,  131  Misc. 
800,  228  N.  Y.  Supp.  322. 

ARTICLE  III. 

APPEALS. 

B.  To  the  Court  of  Appeals. 

1.  Civil  Practice  Act,  §  588.    Jurisdiction  of  the  Court  of  Appeals  in  civil 
actions  and  proceedings. 

1.  As  of  right  from  a  judgment  or  order  entered  upon  the  decision  of  an  appellate 
division  of  the  supreme  court  which  finally  determines  an  action  or  special  proceeding 
wherein  is  directly  involved  the  construction  of  the  constitution  of  the  state  or  of 
the  United  States,  or  where  one  or  more  of  the  justices  of  the  appellate  division 
dissents  from  the  decision  of  the  court,  or  where  the  judgment  or  order  is  one  of 
reversal  or  modification.     (Amended  by  Chapter  628,  Laws  of  1935.) 


B.  Nature  of  action. 


SPECIFIC  PERFORMANCE. 

ARTICLE  I. 
Introductory. 


ARTICLE  II. 
The  right  of  action. 


J.  Miscellaneous  contracts. 

K.  Contracts  relating  to  real  estate. 

2.  Action  by  vendor. 
P.  Unauthorized  contracts. 


ARTICLE  IV. 
Relief  granted. 


P.  Damages  in  lieu  of  specific  performance. 
7.  liien  for  damages  or  deposit. 


ARTICLE  I. 
INTRODUCTORY. 

B.  Nature  of  action. 

Where  the  facts  reveal  an  effect  in  law  not  of  contract  but  an 
offer  on  stated  terms  which  could  be  withdrawn  before  acceptance, 
actual  contract  being  lacking,  enforcement  naturally  by  specific 
performance  is  not  available.    Farago  v.  Burke,  262  N.  Y.  229. 

ARTICLE  II. 

THE  RIGHT  OF  ACTION. 

J.  Miscellaneous  contracts. 

Where  a  contract  for  adoption  was  entered  into  whereby  it  was 
agreed  that,  if  the  proposed  adoptive  parents  undertook  certain 
expenditures  for  the  benefit  of  the  child,  the  organization  standing 
in  loco  parentis  would  consent  to  the  adoption  in  due  form  of  law, 
there  may  be  a  cause  of  action  for  specific  performance  accruing 
to  the  proposed  adoptive  parents  upon  the  refusal  of  the  organiza- 
tion to  perform  its  part  of  the  agreement  when  a  full  compliance 
has  been  completed  by  the  proposed  adoptive  parents.  Bardoff 
V.  Talbot-Perkins  Adoption  Society,  Inc.,  240  App.  Div.  275,  269 
N.  Y.  Supp.  794. 
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E.  Contracts  relating  to  real  estate. 

2.  Action  by  vendor. 

While  it  has  been  held  in  Epstein  v.  Gluckin,  233  N.  Y.  490, 
that  where  the  assignee  of  the  vendee  invokes  the  aid  of  a  court 
of  equity  in  an  action  for  specific  performance,  he  impliedly  binds 
himself  to  perform  on  his  part  and  subjects  himself  to  the  con- 
ditions of  the  judgment  appropriate  thereto,  the  converse  of  the 
proposition,  that  the  assignee  of  the  vendee  would  be  bound  when 
the  vendor  began  the  action,  did  not  follow  from  that  decision. 
A  judgment  requiring  the  assignee  of  the  vendee  to  perform  at 
the  suit  of  the  vendor  would  operate  as  the  imposition  of  a  new 
liability  on  the  assignee,  which  would  be  an  act  of  oppression  and 
injustice,  unless  the  assignee  had  expressly  or  by  implication 
entered  into  a  personal  and  binding  contract  with  the  assignor 
or  with  the  vendor  to  assume  the  obligations  of  the  assignor. 
A  request  on  the  part  of  an  assignee  of  the  vendee  for  a  post- 
ponement of  the  closing  day  fixed  for  the  transfer  of  title  may  not 
be  regarded,  in  any  attempted  interpretation  of  the  intentions  of 
the  parties,  as  indicative  of  an  implied  promise  to  assume  the 
assignor's  duties,  if  the  request  were  granted. 

There  is  even  no  controlling  authority  to  be  found  which  holds 
that  a  mere  demand  for  performance  by  the  vendee's  assignee 
creates  a  right  in  the  complaining  vendor  to  enforce  the  contract 
against  him.    Langel  v.  Bets,  250  N.  Y.  165. 

P.  Unauthorized  contracts. 

Valid  enforceable  contracts  will  warrant  specific  performance 
against  a  municipal  corporation  as  courts  should  not  be  astute 
to  enable  a  municipality  to  disavow  its  just  commitments  or  obli- 
gations or  to  conduct  itself  respecting  them  in  a  manner  violative 
of  fair  dealing,  which  they  would  not  sanction  were  natural  persons 
the  parties  involved.  Lowe  v.  City  of  New  York,  240  App.  Div. 
484,  affirmed  265  N.  Y.  583. 

ARTICLE  IV. 

RELIEF  GRANTED. 

P.  Damages  in  lieu  of  specific  performance. 

7.  Lien  for  damages  or  deposit. 

One  who  purchases  land  and  accepts  a  deed  thereof,  with  full 
knowledge  that  a  lessee  in  possession  has  a  right  under  his  lease 
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to  purchase  tlie  land  leased  upon  complying  with  the  terms  of 
the  lease,  takes  the  land  subject  to  the  terms  of  the  lease  and 
may  be  compelled  in  equity  to  carry  out  its  terms  by  conveying 
the  land  to  the  lessee  upon  his  complying  with  the  terms  of  the 
contract.  One  who  purchases  with  notice  of  equities  is  bound 
thereby.  A  trial  court,  however,  is  clothed  with  the  discretion 
to  award  damages  as  a  condition  for  refusing  specific  performance 
and  may  impress  an  equitable  lien  upon  the  land  by  decreeing 
that  the  lessee  may  remain  in  possession  until  the  damages 
awarded  shall  be  paid.    Wheeler  v.  Standard  Oil  Co.,  263  N.  Y.  34. 


SUMMARY  PBOOEEDINGS. 

ARTICLE  I. 
Introductory. 
B.  Nature  and  purpose  of  remedy. 

ARTICLE  II. 
When  remedy  lies. 

A.  Civil  Practice  Act,  §  1410.     When  tenant  may  be  removed. 

B.  Civil  Practice  Act,  §  1411.     Additional  cases  in  which  tenants  and  others  may  be 

removed. 
C  Necessity  of  relation  of  landlord  and  tenant. 
1.  In  general. 

5.  Effect  of  assignment  or  subletting  by  tenant. 
9.  Master  and  servant. 
13.  Squatters  and  intruders. 

D.  Expiration  of  term. 

1.  In  general. 

2.  Yearly  tenancy. 

4.  Monthly  tenant  in  city  of  New  York. 

5.  Tenants  at  will  or  by  sufferance. 

6.  Indefinite  duration  in  city  of  New  York. 

7.  Eeservation  of  right  to   terminate  lease. 

8.  Eight  of  tenant  to  renew  lease. 
8.  Breach  of  condition  of  lease, 

10.  Estoppel  of  landlord. 

E.  Non-payment  of  rent. 

H.  Bawdy  house  or  illegal  business. 
I.    Forcible  entry  and  detainer. 
J.   Tenant  factories. 
K.  Emergency  housing  laws. 

ARTICLE  III. 
Jurisdiction  of  courts. 

ARTICLE  IV. 

Petition. 

A.  By  whom  made. 

1.  Civil  Practice  Act,  §  1414.     Application;   by  whom  made. 

ARTICLE  V. 
Precept. 

B.  To  whom  directed. 

D.  Service. 

1.  Civil  Practice  Act,  §  1421.     Precept;  how  served. 
5.  Personal  service. 
10.  Proof  of  service. 

E.  Effect  on  lease  of  issuance  and  service  of  precept. 
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ARTICLE  VI. 

Answer  and  defenses. 

A.  dvil  Practice  Act,  §  1425.     Answer;  judgment  for  rent  due. 

AA.  Civil  Practice  Act,  §  1425-a.     Withdrawal  of  deposit  by  plaintiff. 

B.  Who  may  answer. 
E.  Tender  of  rent. 

G.  Denial  of  landlord's  title. 
K.  Equitable   defenses. 
L.  Counterclaim. 

ARTICLE  VII. 
Matters  of  practice. 

A.  Trial. 

1.  Civil  Practice  Act,  §  1428.     Trial. 

2.  Jury. 

D.  Examination   of   party  before   trial. 

ARTICLE  VIII. 
Final  order. 

D.  When  petitioner  entitled  to  final  order. 
G.  Determination  of  amount  of  rent  due. 
H.  Costs. 

I.    Effect  of  final  order. 

ARTICLE  IX. 
Warrant  of  dispossession. 

E.  Execution  of  warrant. 

F.  Effect  of  final  order  of  dispossession. 

ARTICLE  X. 

Stay  of  proceedings. 

BB.  Civil   Practice   Act,    §    1436-a.     Discretionary   stay   where   tenant   holds    over    in 
premises  occupied  for  dwelling  purposes  in  New  York  City. 

ARTICLE  XI. 
Redemption. 

A.  Civil  Practice  Act,  §  1437.     Eedemption   by   lessee. 

B.  Civil  Practice  Act,  §  1438.     Eedemption  by  creditor  of  lessee. 

ARTICLE  XII. 

Appeals  and  restitution. 

E.  Orders  appealable. 

I.   Stay  pending  appeal. 

J.  Restitution. 

K.  Recovery  of  damages  upon  verdict. 
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ARTICLE  I. 

INTRODUCTORY. 

B.  Nattire  and  purpose  of  remedy. 

The  purpose  of  the  proceeding  is  to  obtain  speed,  promptness 
and  certainty  in  decisions.  If  such  had  not  been  the  purpose,  the 
action  of  ejectment  would  have  been  sufficient.  Duhowsky  v.  Gold- 
smith, 202  App.  Div.  818,  195  N.  Y.  Supp.  67. 

A  summary  proceeding  to  remove  a  tenant  is  a  special  proceed- 
ing governed  entirely  by  statute.  Handshke  v.  Loysen,  203  App. 
Div.  21,  196  N.  Y.  Supp.  351. 

History  of  summary  proceedings  discussed.  DeVita  v.  Piani- 
sani,  127  Misc.  611,  217  N.  Y.  Supp.  438. 

ARTICLE  II. 

WHEN  REMEDY  LIES. 

A.  Civil  Practice  Act,  §  1410.    When  tenant  may  be  removed. 

In  either  of  the  following  cases,  a  tenant  or  lessee  at  will,  or  at  sufferance,  or  for 
part  of  a  year,  or  for  one  or  more  years,  of  real  property,  including  a  specific  op 
undivided  portion  of  a  house  or  other  dwelling,  and  his  assigns,  undertenants  or  legal 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this  article: 

1.  When  he  holds  over  and  continues  in  possession  of  the  demised  premises  or  any 
portion  thereof  after  the  expiration  of  his  term  without  the  permission  of  the  land- 
lord. All  the  provisions  of  this  article  relative  to  tenants  shall  apply  with  full  force 
and  effect  to  a  person  who  has  become  or  shall  become  the  occupant  of  the  premises  as 
a  servant  or  employee  and  the  relation  of  master  and  servant  or  employer  and  em- 
ployee has  been  lawfully  terminated  or  the  time  fixed  for  such  occupancy  by  the 
agreement  between  the  parties  has  expired;  but  if  by  such  agreement  the  servant 
was  to  be  permitted  to  occupy  such  premises  for  a  period  beyond  the  term  of  employ- 
ment such  removal  shall  not  be  had  under  this  article  unless  such  period  so  per- 
mitted for  occupancy  has  expired,  provided,  however,  that  in  the  city  of  New  York,  if 
the  employer  shall  give  the  employee  not  less  than  three  days'  notice  in  writing  by 
registered  mail,  of  the  termination  of  the  employment,  then  the  provisions  of  this 
section  shall  not  apply;  but  nothing  in  this  subdivision  shall  be  construed  as  pre- 
venting the  removal  of  such  occupant  in  any  other  lawful  manner  elsewhere  than  in 
the  city  of  New  York.     (Amended  by  Chapter  719,  Laws  of  1931.) 

1-a.  A  public  emergency  existing,  no  proceeding  as  prescribed  in  subdivision  one  of 
this  section  shall  be  maintainable  to  recover  the  possession  of  real  property  in  a  city 
of  a  population  of  one  million  or  more  or  in  a  city  in  a  county  adjoining  such  a  city, 
occupied  for  dwelling  purposes,  except  a  proceeding  to  recover  such  possession  upon 
the  ground  that  the  person  is  holding  over  and  is  objectionable,  in  which  case  the 
landlord  shall  establish  to  the  satisfaction  of  the  court,  that  the  person  holding  over 
is  objectionable;  or  a  proceeding  where  the  owner  of  record  of  the  building,  being 
a  natural  person,  seeks  in  good  faith  to  recover  possession  of  the  same  or  a  room 
or  rooms  therein  for  the  immediate  and  personal  occupancy  by  himself  and  his  family 
as  a  dwelling;  or  a  proceeding  where  the  petitioner  shows  to  the  satisfaction  of  the 
court  that  he  desires  in  good  faith  to  recover  premises. for  the  purpose  of  demolishing 
the  same  with  the  intention   of   constructing  a  new  building,   plans   for  which  new 
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building  shall  have  been  duly  filed  and  approved  by  the  proper  authority;  or  a 
proceeding  to  recover  premises  constituting  a  part  of  a  building  and  land  which 
has  been  in  good  faith  sold  to  a  corporation  formed  under  a  co-operative  ownership 
plan  whereof  the  entire  stock  shall  be  held  by  the  stockholders  in  proportion  to  the 
number  of  rooms  occupied  or  to  be  occupied  by  them  in  such  building  ,and  all  apart- 
ments or  flats  therein  have  been  leased  to  stockholders  of  such  corporation  for  their 
own  personal,  exclusive  and  permanent  occupancy  to  begin  immediately  upon  the 
termination  of  any  tenancy  of  the  apartments  or  flats  leased  by  them  existing  on  the 
date  when  this  subdivision  takes  effect. 

In  a  pending  proeeediug  for  the  recovery  of  real  property  in  such  a  city  on  the 
ground  that  the  occupant  holds  over  after  the  expiration  of  his  term,  a  warrant  shall 
not  be  issued  unless  the  petitioner  establishes  to  the  satisfaction  of  the  court  that 
the  proceeding  is  one  mentioned  in  the  exceptions  enumerated  in  this  subdivision. 

This  subdivision  shall  not  apply  to  a  new  building  in  course  of  construction  on 
September  twenty-seventh,  nineteen  hundred  and  twenty,  or  commenced  thereafter 
and  be  in  effect  only  until  the  first  day  of  June,  nineteen  hundred  and  twenty-nine. 
(Amended  by  Chapter  826,  Laws  of  1928.) 

2-a.  No  proceeding  as  prescribed  in  subdivision  two  of  this  section  shall  be  main- 
tainable to  recover  the  possession  of  real  property  in  a  city  of  the  first  class  or  in 
a  city  in  a  County  adjoining  a  city  of  the  first  class,  occupied  for  dwelling  purposes, 
unless  the  petitioner  alleges  in  the  petition  and  proves  that  the  rent  of  the  premises 
described  in  the  petition  is  no  greater  than  the  amount  for  which  the  tenant  was 
liable  for  the  month  preceding  the  default  for  which  the  proceeding  is  brought. 
Nothing  in  this  subdivision  shall  preclude  the  tenant  from  interposing  any  defense 
that  he  might  otherwise  have.  The  tenant  may  interpose  the  defense  that  the  rent 
mentioned  in  the  petition  is  unjust  and  unreasonable  and  that  the  agreement  under 
which  the  same  is  sought  to  be  recovered  is  oppressive.  (All  the  provisions  of  chapter 
one  hundred  and  thirty-six  of  the  laws  of  nineteen  hundred  and  twenty,  as  amended, 
shall  apply  to  a  proceeding  brought  under  this  subdivision  so  far  as  applicable 
and  not  in  conflict  with  the  provisions  of  this  subdivision  and  other  provisions  of 
statute  governing  summary  proceedings  to  recover  the  possession  of  real  property.) 
This  subdivision  shall  not  apply  to  a  room  or  rooms  in  a  hotel  containing  one  hundred 
and  twenty-five  rooms  or  more,  or  a  lodging  house,  or  rooming  house,  occupied 
under  a  hiring  of  a  week  or  less.  This  subdivision  as  amended  shall  not  apply  to  a 
new  building  in  course  of  construction  on  September  twenty-seventh,  nineteen  hundred 
and  twenty,  or  commenced  thereafter  and  shall  be  in  effect  only  until  the  first  day 
of  June,  nineteen  hundred  and  twenty-nine.  (Amended  by  Chapter  826,  Laws  of 
1928.) 

B.  Civil  Practice  Act,  §  1411.    Additional  cases  in  which  tenants  and 

others  may  be  removed. 

5.  Where  the  property  has  been  sold  for  unpaid  taxes  and  a  tax  deed  has  been 
executed  and  delivered  to  the  purchaser  and  be  has  complied  with  all  provisions  of 
law  precedent  to  the  right  to  possession  and  the  time  of  redemption  by  the  former 
owner  or  occupant  has  expired.     (Added  by  Chapter  509,  Laws  of  .1928.) 

C.  Necessity  of  relation  of  landlord  and  tenant. 

1.  In  general. 

When  a  tenant  surrenders  Ms  lease  his  sub-lessees  become 
tenants  of  the  owner.     If  the  original  tenant  thereafter  takes 
a  new  lease  from  the  owner,  he  may  acquire  the  right  to  possession 
45 
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and  can  maintain  ejectment  but  he  cannot  maintain  summary- 
proceedings  against  the  sublessees  as  he  was  not  their  landlord. 
Hatem  v.  Wiederhorn,  197  N.  Y.  Supp.  835. 

In  a  proceeding  under  subdivision  2  of  article  1410,  it  is  neces- 
sary for  the  petitioner  to  establish  that  the  conventional  relation 
of  landlord  and  tenant  existed  between  the  parties.  DeVita  v. 
Pianisani,  127  Misc.  611,  217  N.  Y.  Supp.  438. 

Where  it  appears  that  the  lease  between  the  parties  has  ter- 
minated and  there  is  no  proof  that  the  tenant  was  in  possession, 
either  with  or  without  a  lease,  the  proceedings  should  be  dismissed. 
Lichtenstein  v.  Groton  Laundry  Service,  123  Misc.  942,  206  N.  Y. 
Supp.  579. 

The  relationship  of  landlord  and  tenant  does  not  exist  so  as 
to  entitle  the  landlord  to  maintain  summary  proceedings  to  dis- 
possess, where  it  appears  that,  prior  to  the  institution  of  proceed- 
ings, the  landlord  leased  the  entire  premises  to  a  sub-lessor,  who, 
in  turn,  leased  to  the  tenants  herein,  and  that  though  the  tenants 
had  knowledge  that  the  landlord  claimed  to  be  assignee  of  the 
lease  under  which  they  held,  they  neither  recognized  the  landlord 
nor  attorned  to  it,  but  paid  their  rent  to  the  sub-lessor,  who  was 
then  in  possession  of  the  whole  premises  under  his  lease  from 
the  landlord.  East  Park  Street  Corporation  v.  Kalliodis,  124  Misc. 
365,  208  N.  Y.  Supp.  42. 

5.  Effect  of  assignment  or  subletting  by  tenant. 

A  mortgage  given  by  a  tenant  on  the  lease,  does  not  reduce  the 
lessor's  rights  under  the  lease  or  prevent  him  from  pursuing  his 
remedies  for  the  non-performance  of  the  covenants.  Hoffman 
Brewing  Co.  v.  Wuttge,  234  N.  Y.  469,  reversing  200  App.  Div. 
357. 

"Where  a  tenant  has  covenanted  in  his  lease,  that  if  he  fails 
to  pay  his  rent  at  the  time  specified  the  landlord  may  re-enter 
and  relet  the  premises  and,  being  in  arrears  in  rent  and  water 
rates  and  the  landlord  having  commenced  dispossess  proceedings, 
voluntarily  surrenders  possession  to  the  landlord  and  gives  him 
the  key  to  the  place,  the  lease  is  terminated,  and  an  action  to 
foreclose  a  mortgage  on  the  lease  cannot  be  maintained.  Hoffman 
Breiving  Co.  v.  Wuttge,  234  N.  Y.  469,  reversing  200  App.  Div.  357. 

9.  Master  and  servant. 

The  word  "occupant"  as  used  in  subdivision  1  of  section  1410 
of  the  Civil  Practice  Act  has  a  definite  meaning  and  generally 
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is  interpreted  to  include  ' '  a  person  who  is  lawfully  upon  the  lands 
*  *  *  and  is  in  possession  of  the  same  to  the  exclusion  of  every 
other  person,"  and  a  motion  to  dismiss  will  be  granted  where  it 
appears  that  the  defendant  was  employed  to  manage  a  theatre 
for  the  petitioner  at  weekly  agreed  compensation  for  a  specified 
time  with  a  definite  limitation  of  employment,  for  in  such  case 
the  court  lacks  jurisdiction.  Matter  of  City  Theatres  Co.  v. 
Skouras  Theatres  Corp.,  150  Misc.  78,  268  N.  Y.  Supp.  455. 

13.  Squatters  and  intruders. 

Where  a  tenant  moves  from  one  apartment  to  another  in  the 
same  building  without  the  consent  of  the  owner,  he  becomes  a 
squatter  or  intruder  and  may  be  removed  in  summary  proceedings. 
Dansiger  v.  Leonilo,  191  N.  Y.  Supp.  709. 

One  who  assumes  possession  of  premises  with  the  permission 
of  another  tenant  who  is  then  entitled  to  possession,  is  not  a 
squatter  or  intruder  within  subdivision  4  of  section  1411.  Frasier 
V.  Cropsey,  124  Misc.  367,  207  N.  Y.  Supp.  803. 

To  maintain  summary  proceedings  against  a  squatter  under 
subdivision  4  of  section  1411  of  the  Civil  Practice  Act,  it  is  neces- 
sary that  the  person  sought  to  be  removed  has  "intruded  into" 
or  "squatted  upon"  the  premises  without  permission  and  has 
continued  to  occupy  the  same  without  permission ;  or,  if  permission 
has  been  granted,  it  has  been  revoked  and  notice  of  revocation 
given  to  the  intruder  or  squatter.  The  permission  referred  to 
above  means  after  such  person  has  intruded  into  or  squatted  upon 
the  premises  in  the  first  instance.  If  the  persons  proceeded  against 
were  not  squatters  in  the  first  instance,  the  proceeding  may  not 
be  maintained.  Walcher  v.  Sherman,  123  Misc.  390,  205  N.  Y. 
Supp.  959. 

Where  a  tenant  has  the  right  to  use  a  hall  solely  for  ingress 
and  egress,  he  has  no  right  to  lease  the  hallway  to  another,  and 
if  such  third  person  claims  a  right  to  possession  of  the  hallway 
under  an  agreement  with  the  tenant,  the  landlord  may  maintain 
summary  proceedings  to  dispossess  him  as  a  squatter.  Matter 
of  Berlin  v.  Tachnin,  128  Misc.  24,  217  N.  Y.  Supp.  190. 

A  final  order  of  eviction  in  favor  of  the  landlord,  in  summary 
proceedings  to  dispossess,  on  the  ground  that  defendant  was  a 
squatter,  should  be  reversed,  where  it  appears  that  rent  receipts 
produced  upon  the  trial  by  the  defendant  indicated  that  he  was 
a  tenant  and  not  a  squatter.  The  fact  that  defendant  also  was 
a  janitor  of  the  premises  was  an  independent  contract,  and  is 
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immaterial  in  the  proceeding  herein.  344  E.  110th  Inc.  v.  Doe, 
125  Misc.  917,  212  N.  Y.  Supp.  315. 

Squatter  proceedings  cannot  be  maintained  where  it  appears 
that  the  defendants,  husband  and  wife,  occupied  the  premises 
when  the  landlords  acquired  title;  that  immediately  after  taking 
possession  the  landlords  consummated  an  employment  agreement 
with  the  defendant  wife  to  occupy  the  premises  as  janitress ;  that 
shortly  after  her  employment  was  terminated,  the  landlords  sought 
to  terminate  the  tenancy;  and  that  there  is  no  claim  that  the 
defendants  entered  into  the  premises  unlawfully,  since  the  defend- 
ant wife  occupied  the  premises  with  the  permission  of  the  land- 
lords as  an  employee,  and,  as  such,  she  is  without  the  scope  of 
the  statute.  Walcher  v.  Sherman,  123  Misc.  391,  205  N.  Y.  Supp. 
959. 

Where  it  is  undisputed  that  the  original  entry  upon  the  premises 
was  lawful,  the  defendant  is  not  an  intruder  or  a  squatter  within 
the  provisions  of  subdivision  4  of  section  1411  of  the  Civil  Practice 
Act.    BrooTis  v.  Brooks,  146  Misc.  335,  261  N,  Y.  Supp.  211. 

D.  Expiration  of  term. 
1.  In  general. 

Where  premises  were  leased  to  be  used  only  for  a  grocery  store, 
the  landlord  in  summary  proceedings  against  the  tenant  as  a 
holdover  is  entitled  to  possession  even  though  the  tenant  occupied 
the  rear  portion  of  the  premises  for  dwelling  purposes,  and  an 
order  dismissing  the  proceedings  will  be  reversed  and  a  final 
order  awarding  the  landlord  possession  of  the  premises  will  be 
granted.    KornUuth  v.  Brand,  117  Misc.  298,  191  N.  Y.  Supp.  329. 

Where  after  a  fire  in  a  tenement  house  the  tenement  house 
department  adopted  an  order  requiring  the  vacation  of  the  build- 
ing by  the  tenants,  and  a  tenant  thereupon  vacated  the  premises 
but  left  his  personal  property  therein,  the  legal  relation  between 
the  landlord  and  tenant  is  not  thereby  disturbed  and  the  landlord 
cannot  terminate  the  tenancy  by  summary  proceedings.  Rexton 
Realty  Co.  v.  Mitchell,  199  N.  Y.  Supp.  750. 

In  a  summary  proceeding  brought  on  a  landlord's  petition  that 
the  tenant  was  a  monthly  tenant  and  that  after  the  giving  of  the 
statutory  thirty  days'  notice,  the  tenant  held  over  the  term,  it 
was  incumbent  upon  the  landlord  to  establish  that  at  the  time 
of  the  institution  of  the  summary  proceeding  he  was  entitled  to 
possession  of  the  premises  on  the  ground  that  the  tenant's  term 
had  then  expired  and  he  was  holding  over  without  the  consent 
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of  the  landlord.  Whether  the  landlord  at  any  particular  date  after 
the  commencement  of  the  proceeding  would  be  entitled  to  posses- 
sion could  not  be  an  issue  and  it  was  error  for  the  trial  judge  to 
hold  in  effect  that  the  landlord  would  be  entitled  to  possession 
at  a  date  more  than  five  months  after  the  institution  of  the  pro- 
ceeding. Bensaman  v.  Bedrosian,  123  Misc.  146,  204  N.  Y.  Supp. 
198. 

The  bringing  of  a  summary  proceeding,  on  the  ground  the 
tenant  holds  over  and  remains  in  possession  without  the  consent 
of  the  landlord  after  the  expiration  of  the  term,  before  the  date 
fixed  for  the  termination  of  the  lease,  is  a  jurisdictional  defect, 
which  deprives  the  court  of  jurisdiction.  Goodale  Real  Estate 
Corp.  V.  Subridge  Holding  Corp.,  139  Misc.  209,  248  N,  Y.  Supp. 
245. 

2.  Yearly  tenancy. 

Where  the  last  of  two  extensions  of  a  lease  in  the  city  of  New 
York  for  one  year  expired  on  September  30,  1922,  a  notice  served 
upon  the  tenant  the  day  before  by  the  landlord  that  on  and  after 
October  1, 1922,  the  tenant's  occupancy  would  be  that  of  a  monthly 
tenant  and  that  the  landlord  elected  to  terminate  the  tenancy  on 
November  1,  1922,  and  that  unless  the  tenant  removed  from  the 
premises  on  that  date  summary  proceedings  would  be  instituted 
for  his  removal,  is  sufficient.  Moore  v.  Scullion,  120  Misc.  464, 
198  N.  Y.  Supp.  760. 

Where  a  tenant  for  years,  or  a  year,  holds  over  after  the  expira- 
tion of  his  term,  the  law  implies  an  agreement  to  hold  over  for 
a  year  upon  the  terms  of  the  prior  lease.  The  emergency  rent 
laws  have  not  abolished  this  rule.  DeForest  Estate  Corporation 
V.  Halpert,  121  Misc.  562,  201  N.  Y.  Supp.  360. 

If  a  tenant  for  a  year  holds  over  after  the  expiration  of  his 
term,  the  landlord  has  a  right  to  treat  him  either  as  a  trespasser 
or  as  a  tenant  for  a  renewed  term  of  a  year.  The  commencement 
of  dispossess  proceedings  indicates  an  intention  to  treat  the  tenant 
as  a  trespasser,  and  it  is  not  necessary  for  the  landlord  to  give 
any  notice  of  his  intention  to  terminate  the  tenancy.  Moshowits 
V.  Herschaft,  125  Misc.  842,  211  N.  Y.  Supp.  490. 

A  tenant  of  an  apartment  in  New  York  City  who  remains  in 
possession  after  the  expiration  of  a  yearly  lease  on  September 
30, 1920,  and  pays  rental  monthly  that  is  fixed  in  an  action  brought 
for  the  purpose  of  adjudicating  the  reasonable  rental  of  an  apart- 
ment, is  not  a  holdover  tenant  obligated  for  another  year,  but 
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is  a  statutory  tenant  under  the  Emergency  Rent  Laws,  holding 
at  will  so  long  as  he  desires  to  remain  in  possession,  and  section 
232  of  the  Beal  Property  Law  does  not  apply.  A  tenant  who  is 
in  possession  under  the  circumstances  stated  is  not  a  tenant 
from  month  to  month,  and,  therefore,  he  is  not  required  to  serve 
any  notice  upon  the  landlord  of  his  intention  to  vacate  the  prem- 
ises, but  may  vacate  at  any  time  without  a  notice  and  without 
liability  for  further  rental.  1239  Madison  Ave.  Corp.  v.  Newburger, 
208  App.  Div.  87,  203  N.  Y.  Supp.  137. 

A  tenant  of  an  apartment  in  New  York  City,  who  remains  in 
possession  under  the  Emergency  Rent  Laws  after  the  expiration 
on  September  20,  1921,  of  a  yearly  lease  under  which  rent  was 
payable  monthly  in  advance,  and  refuses  to  pay  the  increase  in 
rent  demanded  by  the  landlord,  is  not  a  holdover  tenant  under 
an  implied  agreement  with  the  landlord  for  the  renewal  of  the 
lease  for  a  like  term,  but  is  a  statutory  tenant  entitled  to  continue 
possession  of  the  premises  at  will,  subject  only  to  his  liability  to 
pay  the  landlord  a  reasonable  rental  during  his  occupancy.  Stern 
V.  Equitable  Trust  Co.,  208  App.  Div.  13,  203  N.  Y.  Supp.  91, 
affirmed  238  N.  Y.  267. 

4.  Monthly  tenant  in  city  of  New  York. 

The  notice  to  surrender  possession  must  be  served  in  behalf 
of  the  landlord.  If  the  notice  is  served  on  July  1st  by  one  who 
did  not  become  the  owner  until  July  3d,  it  is  ineffective.  Mosapp 
V.  Reddy,  119  Misc.  438,  197  N.  Y.  Supp.  222. 

5.  Tenants  at  will  or  by  sufferance. 

Upon  the  death  of  the  owner  of  a  life  estate  in  property,  a  tenant 
under  such  life  estate  becomes  a  trespasser ;  but,  if  the  remainder- 
man accepts  rent  from  the  tenant  after  the  termination  of  the 
life  estate,  such  tenant  becomes  a  tenant  by  sufferance.  Tunick 
V.  Federal  Food  Stores,  Inc.,  117  Misc.  329,  191  N.  Y.  Supp.  174. 

The  acceptance  of  rent  from  a  tenant  subsequent  to  the  death 
of  the  life  tenant,  the  original  lessor,  is  not  a  ratification  of  the 
tenancy,  but  a  tenancy  at  sufferance  is  created,  and  if  the  tenant 
pay  the  rent  in  monthly  periods  he  becomes  a  monthly  tenant.  By 
paying  the  rent  the  tenant  attorns  to  the  remainderman  and  can 
be  removed  in  summary  proceedings.  Winegard  v.  Levy,  120  Misc. 
590,  199  N.  Y.  Supp.  209. 

It  was  error  for  the  court  to  dismiss  the  petition  of  a  landlord 
instituted  against  tenants  on  the  theory  that  the  tenants  were  hold- 
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ing  over  without  permission  as  tenants  at  will  or  by  sufferance, 
after  the  lapse  of  thirty  days  following  the  service  of  the  notice  to 
quit  the  premises  under  section  228  of  the  Eeal  Property  Law, 
where  it  appears  that  one  of  the  tenants  against  whom  this  pro- 
ceeding was  instituted  claimed  to  hold  as  the  purchaser  on  the  fore- 
closure of  a  mortgage  on  the  original  lease;  that  in  summary 
proceedings  to  dispossess  under  the  original  lease  a  warrant  of 
dispossession  was  executed  with  the  knowledge  and  at  the  request 
of  the  purchaser  of  the  lease ;  and  that  an  alleged  subsequent  lease 
between  the  landlord  and  the  purchaser  of  the  original  lease  was 
repudiated  by  the  purchaser  who  continued  to  remain  in  possession 
of  the  premises  and  paid  rent  therefor  for  several  months  at  the 
rate  established  in  the  original  lease.  Rahe  v.  Gottlieb,  212  App. 
Div.  158,  207  N.  Y.  Supp.  613. 

A  lease  of  a  room  at  a  stated  price  per  week,  payable  at  the  end 
of  each  four  weeks,  is  for  an  indefinite  period,  and  is  analogous  to 
one  at  will  or  at  sufferance,  and  thirty  days '  notice  of  termination 
is  required  under  section  228  of  the  Real  Property  Law.  Jacob  v. 
Jacob,  125  Misc.  649,  212  N.  Y.  Supp.  62. 

6.  Indefinite  duration  in  city  of  New  York. 

Section  232  of  the  Real  Property  Law  relative  to  the  expiration 
of  leases  in  New  York  City,  which  do  not  particularly  specify  the 
duration  of  the  occupancy,  applies  where  there  is  an  agreement 
for  hiring  in  which  the  term  of  the  lease  remains  undetermined. 
The  legislature  by  the  enactment  of  this  section  intended  to  elim- 
inate doubt  and  set  at  rest  the  character  of  the  tenancy.  Sayles 
V.  Lienhardt,  119  Misc.  851, 198  N.  Y.  Supp.  337. 

7.  Reservation  of  right  to  terminate  lease. 

Where  a  lease  for  15  years  is  made  by  a  landlord  nearly  73 
years  old  and  cpntains  a  covenant  which  provides  that  after  seven 
years  of  the  time  has  expired,  in  case  of  a  sale  of  the  property,  the 
landlord  may  terminate  the  lease  upon  giving  the  tenant  90  days' 
notice  and  paying  him  $5,000,  it  was  held  that  such  a  covenant  runs 
with  the  land,  although  no  mention  is  made  of  the  heirs  and  assigns 
of  the  landlord.  Especially  is  this  true  where  the  tenant  in  a  letter 
to  the  successor  in  title  to  the  premises  evidenced  his  understand- 
ing that  the  covenant  was  operative  and  available  to  the  successor. 
After  giving  the  tenant  90  days'  notice  and  offering  to  pay  him 
$5,000,  the  successor  in  title  from  the  landlord  is  entitled  to  main- 
tain summary  proceedings  for  the  removal  of  the  tenant.    507 
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Madison  Avenue  Realty  Co.,  Inc.  v.  Martin,  200  App.  Div.  146,  192 
N.  Y.  Supp.  762,  affirmed  233  N.  Y.  683. 

A  clause  in  a  lease  by  which  the  tenant  agreed  to  take  good  care 
of  the  premises  and  "make  all  repairs,  structural  and  otherwise 
*  *  *  necessary  to  preserve  the  same  in  good  order  and  con- 
dition, ' '  must  be  interpreted  as  meaning  merely  to  keep  the  lease- 
hold premises  in  as  good  condition  as  when  the  tenant  executed 
the  lease ;  and  the  fact  that  the  tenant  failed  to  make  certain  minor 
repairs  to  the  premises  does  not  warrant  the  termination  of  the 
lease  under  a  further  clause  therein  entitling  the  landlord  to  termi- 
nate thel  lease  if  the  tenant  failed  to  make  repairs,  particularly  in 
the  absence  of  evidence  that  there  was  any  such  violation  of  the 
covenant  to  make  repairs  as  was  contemplated  by  the  lease.  Riesen- 
feld,  Inc.  V.  R.  W.  Realty  Co.,  Inc.,  127  Misc.  630,  217  N.  Y.  Supp. 
306. 

The  fact  that  a  landlord  has  a  right  to  exercise  his  option  for 
re-entry  for  breach  of  condition  does  not  of  itself  permit  summary 
proceedings,  for  that  right  must  be  supplemented  by  a  notice  of 
intention  to  terminate  the  lease  at  a  given  time,  and  it  is  the  expira- 
tion of  the  time  recited  in  the  notice  rather  than  default  of  the 
tenant  and  the  exercise  of  the  option  by  the  landlord  which  creates 
the  conditional  limitation.  Risenfeld,  Inc.  v.  R.  W.  Realty  Co., 
Inc.,  127  Misc.  630,  217  N.  Y.  Supp.  306. 

A  clause  in  a  lease  providing  that  in  the  event  the  tenant  shall 
default  in  the  payment  of  rent  for  a  period  of  sixty  days,  the  lease 
shall,  in  the  option  of  the  landlord,  cease,  and  the  landlord  may 
discontinue  any  summary  proceedings  to  dispossess  the  tenant  and 
give  notice  of  an  intention  to  end  the  term,  does  not  constitute  a 
conditional  limitation  giving  the  landlord  the  right  to  maintain 
summary  proceedings ;  at  most,  it  creates  a  condition  which  enti- 
tles the  landlord  to  maintain  an  action  for  ejectment.  Riesenfeld, 
Inc.  V.  R.  W.  Realty  Co.,  Inc.,  127  Misc.  630,  217  N.  Y.  Supp.  306. 

8.  Bight  of  tenant  to  renew  lease. 

Where  a  tenant  has  the  option  of  continuing  the  lease  after  the 
expiration  of  the  original  term,  the  holding  over  after  the  expira- 
tion of  such  term  constitutes  an  election  to  exercise  the  option  and 
binds  the  tenant  for  the  extended  term.  In  such  a  case  the  tenant 
cannot  be  removed  in  summary  proceedings.  Matter  of  Frits  v. 
City  of  New  York,  125  Misc.  296,  210  N.  Y.  Supp.  717. 
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9.  Breach  of  condition  of  lease. 

Where  the  provisions  in  a  lease  for  recapture  upon  breach  of 
covenant  do  not  work  a  conditional  limitation,  summary  proceed- 
ings will  not  lie.  Hanigan  v.  Albert  Fixture  Co.,  191  N.  Y.  Supp. 
730. 

Where  a  lease  provides  that  a  violation  of  a  clause  thereof  pro- 
vides a  penalty  by  way  of  forfeiture,  the  violation  does  not  termi- 
nate the  lease  so  as  to  permit  the  institution  of  summary  proceed- 
ings, but  gives  the  landlord  only  the  right  to  bring  ejectment. 
Cohen  V.  Peterson,  125  Misc.  846,  211  N.  Y.  Supp.  499. 

Distinction  between  a  condition  and  a  conditional  limitation, 
discussed.  Seasongood  v.  Smith,  118  Misc.  839,  195  N.  Y.  Supp. 
340. 

A  provision  of  a  lease  which  gives  the  landlord  the  option  of 
terminating  it  if  the  tenant  violates  any  of  its  terms,  is  a  condi- 
tional limitation.  Therefore,  the  landlord  can  maintain  a  sum- 
mary proceeding,  and  the  failure  to  comply  with  the  terms  of  the 
lease  gives  the  landlord  the  option  of  terminating  it.  If,  however, 
the  lease  does  not  give  the  landlord  the  option  of  terminating  it  on 
breach  of  its  terms,  the  breach  affords  no  ground  for  summary 
proceedings.  The  landlord  may  waive  the  breach  of  conditions  so 
that  he  will  be  estopped  from  maintaining  summary  proceedings. 
Hollander  v.  Horowitz,  206  N.  Y.  Supp.  184. 

In  summary  proceedings  to  dispossess  the  defendant  by  reason 
of  a  breach  of  a  covenant  in  a  lease  providing  that  the  landlord 
might  elect  to  terminate  the  agreement  in  the  event  that  the  tenant 
violated  state  or  federal  statutes,  proceedings  brought  in  the 
United  States  District  Court  under  sections  21  and  23  of  the 
National  Prohibition  Act,  wherein  said  defendant  executed  a  stipu- 
lation withdrawing  its  answer  thereiuj  are  competent  evidence, 
since  by  the  execution  of  the  stipulation  the  defendant  admitted  the 
occupation  of  the  premises  in  violation  of  the  aforesaid  act.  More- 
over, the  record  of  the  proceedings  had  in  the  United  States  Dis- 
trict Court  and  the  entry  of  a  decree  of  permanent  injunction 
restraining  the  defendant  from  dealing  in  any  intoxicating  liquor 
is  prima  facie  evidence  of  defendant's  default,  and  in  the  absence 
of  evidence  controverting  said  record,  the  plaintiff  landlord  is 
entitled  to  relief.  Pullman  Holding  Co.,  Inc.  v.  Restaurant  Caril- 
lon, Inc.,  125  Misc.  748,  211  N.  Y.  Supp.  301. 

The  violation  by  a  tenant  of  a  provision  in  his  lease  which  pro- 
hibits subletting  the  premises  without  the  landlord's  consent  in 
writing,  and  gives  the  landlord  the  right  to  re-enter  said  premises 


714  SUMMARY   PROCEEDINGS. 

on  the  violation  of  the  covenant,  affords  the  landlord  no  right  to 
declare  an  "expiration"  of  the  lease  or  to  resort  to  the  proceed- 
ings provided  by  statute  for  the  summary  removal  of  the  tenant 
upon  "expiration"  of  the  lease.  Where  the  tenant  violates  a 
covenant  of  that  nature,  he  forfeits  his  rights  under  the  lease, 
becomes  liable  to  the  landlord  for  such  damages  as  the  latter  may 
have  sustained  by  reason  of  the  breach,  and  the  landlord  may  pro- 
ceed through  an  action  in  ejectment  to  declare  a  forfeiture  of  the 
lease  and  regain  possession  of  the  premises.  Goldberg  v.  Levine, 
199  App.  Div.  292,  192  N.  Y.  Supp.  124. 

A  provision  in  a  lease  that  in  case  the  city  of  New  York  shall  take 
a  portion  of  the  premises  the  rent  to  be  paid  for  the  remainder  of 
the  term  for  the  remaining  portion  of  the  premises  shall  be  fixed 
by  agreement,  or  if  the  parties  cannot  agree,  the  amount  to  be  paid 
shall  be  fixed  by  arbitrators  within  four  months  after  the  title  is 
taken  by  the  city,  and  that  in  case  the  arbitrators  fail  to  agree 
within  said  period,  then  at  the  option  of  the  lessor  the  lease  shall 
forthwith  cease  and  determine,  constitutes  a  conditional  limitation 
and  not  a  condition.  On  the  failure  of  the  parties  to  agree  as  to 
the  rent  for  the  remainder  of  the  term  after  the  city  has  taken  a 
portion  of  the  premises,  and  the  service  of  notice  by  the  lessor 
upon  the  lessee  that  he  exercises  his  option,  the  lease  "expired," 
within  the  meaning  of  subdivision  1  of  section  1410  of  the  Civil 
Practice  Act,  and  summary  proceedings  may  be  maintained  by  the 
lessor  to  recover  possession  of  the  premises.  Lonas  v.  Silver,  201 
App.  Div.  383, 195  N.  Y.  Supp.  214. 

The  statutory  term  "expiration,"  as  used  in  subdivision  1  of 
section  1410  of  the  Civil  Practice  Act,  does  not  cover  a  forfeiture 
for  breach  of  a  condition,  but  refers  only  to  the  expiration  of  the 
lease  by  lapse  of  time,  and  summary  proceedings  will  be  dismissed 
for  lack  of  jurisdiction  where  the  lease  does  not  say  that  upon  the 
mere  insolvency  or  bankruptcy  of  the  tenant  the  lease  shall  ipso 
facto  and  eo  instanti  expire,  but  says  merely  that  it  shall  only 
terminate  at  the  option  of  the  landlord,  who  reserves  the  right  to 
declare  the  lease  terminated.  Koss  v.  Aaront,  145  Misc.  462,  260 
N.  Y.  Supp.  387. 

10.  Estoppel  of  landlord. 

A  notice  to  quit  premises  is  presumed  to  be  waived  only  when, 
after  the  expiration  of  the  lease,  rent  is  received  for  a  period  after 
the  expiration.     The  notice  is  good,  though  a  receipt  for  monthly 
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rent  is  given  prior  to  the  expiration  of  the  lease  term.    Ringler  & 
Co.  V.  Schmelzeisen,  123  Misc.  394,  205  N.  Y.  Supp.  419. 

E.  Non-payment  of  rent. 

A  covenant  in  a  lease  that  the  increase  in  the  cost  of  insurance 
arising  from  any  hazard  of  the  business  of  the  defendant  should 
be  added  to  the  amount  of  the  rent,  runs  with  the  land  and  may  be 
enforced  by  and  is  binding  on  the  successors  of  the  original  parties, 
and  hence  summary  proceedings  may  be  maintained  by  the  grantee 
of  the  premises  to  evict  a  successor  of  the  tenant  for  failure  to  pay 
such  increased  insurance.  St.  Regis  Restaurant,  Inc.  v.  Powers, 
219  App.  Div.  321,  219  N.  Y.  Supp.  684,  reversing  127  Misc.  338, 
216  N.  Y.  Supp.  908. 

In  a  proceeding  to  recover  the  possession  of  property  for  the 
non-payment  of  rent,  wherein  the  tenants  interpose  a  defense  and 
counterclaim  for  the  difference  between  the  amount  of  rent  con- 
cededly  due  the  landlord  and  the  amount  of  money  deposited  as 
security  for  the  faithful  performance  of  the  lease,  the  plaintiff,  as 
landlord,  is  entitled  to  a  final  order  for  the  amount  due  as  rent 
where,  as  against  the  tenants'  claim  that  the  landlord's  failure  to 
keep  the  funds  deposited  intact  constituted  a  conversion  of  said 
funds,  where  the  evidence  shows  that  the  landlord  invested  said 
funds  in  bonds  of  the  state  and  city  of  New  York  and  that,  there- 
fore, there  was  no  impairment  of  the  deposit.  Alumor  Garage, 
Inc.  V.  Stivers,  Inc.,  128  Misc.  400,  218  N.  Y.  Supp.  683. 

H.  Bawdy  house  or  illegal  business. 

A  tenant  may  be  evicted  under  subdivision  5  of  section  1410  of 
the  Civil  Practice  Act  where  it  appears  that  he  let  rooms  on  several 
occasions  for  purposes  of  prostitution,  although  the  parties  were 
investigators  and  officers  and  did  not  actually  use  the  rooms  for 
immoral  purposes.  W.  S  E.  Realty  Co.  v.  Mantell,  191  N.  Y.  Supp. 
220. 

In  summary  proceedings  to  dispossess  for  violation  of  the  terms 
of  a  lease,  the  plaintiff  made  out  a  prima  facie  case  by  showing  that 
the  illegal  acts  were  authorized  by  a  partner  in  the  business  of  the 
undertenants ;  the  mere  negative  testimony  of  a  witness  was  insuf- 
ficient to  rebut  the  landlord's  case,  particularly  where  the  person 
authorizing  the  acts  was  not  called  to  deny  the  testimony  of  the 
landlord's  witness  and  there  was  no  proof  to  show  that  he  was 
unavailable.  St.  Vincent  Co.,  Inc.  v.  Frank,  128  Misc.  465,  219 
N.  Y.  Supp.  133. 
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AVhere,  in  a  proceeding  to  remove  a  tenant  on  the  ground  that 
the  premises  were  used  and  occupied  for  an  illegal  trade  or  busi- 
ness, it  appears  that  they  were  originally  rented  to  be  used  as  a 
safe  for  the  sale  of  liquors  at  retail,  but  the  defendant  denied  that 
he  was  using  the  premises  for  carrying  on  an  illegal  business,  it 
appeared  upon  the  face  of  the  petition  that  down  to  the  institution 
of  the  proceedings,  the  tenant  had  paid  the  stipulated  rent,  it  is 
inferable  that  the  parties  had  agreed  upon  a  legal  use  of  the  prem- 
ises under  the  lease.  Wilson  v.  Roman,  118  Misc.  446,  193  N.  Y. 
Supp.  541. 

A  summary  proceeding  to  evict  a  tenant  because  the  premises 
were  used  for  the  illegal  sale  of  intoxicating  liquors  is  not  barred 
by  the  action  of  the  federal  government  in  padlocking  the  prem- 
ises.    Matter  of  Elmore  v.  Berti,  128  Misc.  74,  217  N.  Y.  Supp.  813. 

A  "padlock"  proceeding  under  the  National  Prohibition  Act  is 
a  proceeding  in  rem  against  the  premises  and  if  it  is  successful 
it  is  sufficient  proof  that  the  premises  were  used  for  illegal  pur- 
poses, although  the  proceeding  in  the  federal  court  was  not  in  form 
against  the  same  corporation  as  the  summary  proceedings,  where 
it  appears  that  the  individual  defendant  in  the  proceeding  in  the 
federal  court  was  the  treasurer  of  and  in  active  charge  of  the 
corporation  against  which  the  summary  proceeding  was  main- 
tained. Broadway  Central  Securities  Corp.  v.  Buchanan  Restau- 
rant Co.,  218  App.  Div.  594,  218  N.  Y.  Supp.  539. 

In  a  proceeding  based  on  the  fact  that  the  premises  have  been 
used  for  the  unlawful  sale  of  intoxicating  liquors,  as  evidenced  by 
a  successful  "padlock"  suit  in  the  federal  courts,  the  fact  that  the 
violation  of  law  may  have  ceased  before  the  commencement  of  the 
action  is  no  defense.  Broadway  Central  Securities  Corp.  v. 
Buchanan  Restaurant  Co.,  218  App.  Div.  594,  218  N.  Y.  Supp.  539. 

One  uses  premises  for  legal  business  within  the  meaning  of  sub- 
division 5  of  section  1410  of  the  Civil  Practice  Act  when  he  violates 
a  law  forbidding  him  to  conduct  that  particular  business  on  those 
particular  premises.  Lasarowits  v.  Kazan,  122  Misc.  202,  203 
N.  Y.  Supp.  610. 

Case  examined,  and  held  that  the  occupation  of  the  second  floor 
and  loft  of  a  building  to  be  used  as  an  office  and  meeting  room  of 
the  Joint  Board  of  the  Amalgamated  Clothing  Workers  of  America 
was  not  illegal.    Lasarowits  v.  Kazan,  122  Misc.  202,  203  N.  Y.  610. 

In  a  proceeding  to  dispossess  a  tenant  under  subdivision  5  of 
section  1410  upon  the  ground  that  he  was  illegally  trafficking  in 
liquor  by  conducting  an  illegal  business  on  the  premises,  the  peti- 
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tion  should  be  dismissed  where  the  only  evidence  as  to  the  conduct 
of  illegal  business  consists  of  the  finding  on  different  occasions  of 
a  few  small  flasks  of  what  is  said  to  have  been  whiskey  and  a  num- 
ber of  bottles  of  beer  said  to  contain  more  than  one-half  per  cent 
of  alcohol,  and  that  the  tenant,  his  brother,  two  barkeepers  and  a 
porter  had  been  arrested  on  one  or  more  occasions  but  had  been  in 
each  instance  discharged.  Florgus  Realty  Corporation  v.  Reyn- 
olds, 123  Misc.  161,  204  N.  Y.  Supp.  303. 

The  fact  that  a  police  officer  enters  the  premises  and  discovers 
a  flask  containing  whiskey  is  not  sufficient  to  warrant  a  finding  that 
the  premises  were  used  for  an  illegal  business,  in  the  absence  of 
evidence  that  the  liquor  belonged  to  the  tenant,  or  that  it  was 
offered  for  sale.  Niagara,  Lockport  S  0.  Power  Co.  v.  Seneca  I. 
&  S.  Co.,  128  Misc.  335,  219  N.  Y.  Supp.  418,  affirmed  219  App.  Div. 
858,  221  N.  Y.  Supp.  869. 

A  summary  proceeding  brought  under  subdivision  5  of  section 
1410  on  the  ground  that  the  tenant  used  the  premises  for  the  illegal 
sale  of  intoxicating  liquors,  cannot  be  successfully  defended  by 
proof  that  the  landlord  knew  of  the  intention  to  use  the  premises 
for  that  purpose  and  knew  that  they  were  being  used  therefor, 
especially  in  view  of  the  fact  that  the  lease  itself  does  not  provide 
for  the  illegal  use  of  the  property.  Matter  of  Elmore  v.  Berti,  128 
Misc.  74,  217  N.  Y.  Supp.  813. 

Summary  proceedings  for  the  removal  of  a  tenant  pursuant  to 
subdivision  5  of  section  1410  of  the  Civil  Practice  Act  for  the 
alleged  occupation  of  premises  for  the  conduct  of  an  illegal  trade 
or  business,  should  be  dismissed  and  a  final  order  entered  in  favor 
of  the  tenant  awarding  possession  of  the  premises  where  it  appears 
that  the  defendants  named  in  a  proceeding  in  the  United  States 
District  Court  for  a  violation  of  the  National  Prohibition  Act,  upon 
which  was  predicated  an  injunction  order  padlocking  said  prem- 
ises, were  not  named  as  tenants  in  the  summary  proceedings,  since 
so  far  as  the  parties  in  this  proceeding  are  concerned,  the  final 
decree  and  stipulation  made  in  the  United  States  District  Court 
containing  admissions  of  the  allegations  with  reference  to  the  vio- 
lation of  the  National  Prohibition  Act  on  the  premises  do  not  estab- 
lish the  allegations  of  the  petition  in  this  proceeding  either  as  res 
adjudicata  or  as  admissions.  Broadway  Central  S.  Corp.  v.  Visalia 
Restaurant  Co.,  125  Misc.  464,  211  N.  Y.  Supp.  445. 

The  decree  of  the  United  States  District  Court,  though  entered 
pro  confesso,  and  the  stipulation  for  withdrawal  of  the  answer 
interposed  in  that  proceeding,  which,  in  effect,  admitted  the  viola- 
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tion  of  the  National  Prohibition  Act,  are  not  sufficient  to  establish 
the  right  of  the  landlord  in  summary  proceedings  to  recover  pos- 
session of  said  premises  within  the  meaning  of  subdivision  5  of 
section  1410  of  the  Civil  Practice  Act,  on  the  ground  that  said 
"premises  are  used  or  occupied  for  any  illegal  trade  or  manufac- 
ture or  any  other  illegal  business,"  in  the  absence  of  more  than 
a  single  act  of  wrongdoing.  Moreover,  the  landlord's  petition, 
filed  May  12,  1925,  is  untimely,  where  said  premises  were  pad- 
locked from  April  30,  1925,  to  May  30,  1925,  since  any  violation  of 
the  National  Prohibition  Act  had  ceased  on  said  premises  before 
the  commencement  of  said  summary  proceedings.  Broadway 
Central  8.  Corp.  v.  Visalia  Restaurant  Co.,  125  Misc.  464,  211  N.  Y. 
Supp.  445. 

I.  ^Forcible  entry  and  detainer. 

In  a  summary  proceeding  under  sections  1412  and  1426,  upon 
the  ground  of  alleged  forcible  entry  and  detainer,  a  final  order  in 
favor  of  the  defendants  should  be  affirmed  where  it  appears  that 
the  petitioner  and  one  of  the  defendants  are  rival  claimants  to 
ecclesiastical  office;  that  defendant,  either  alone  or  with  his  pre- 
decessors, has  occupied  the  archepiscopal  residence  since  1917 
undisturbed;  that  immediately  upon  the  petitioner's  return  from 
Europe  in  November,  1923,  he  went  to  the  residence  and,  entering 
through  an  open  door,  remained  for  two  or  three  hours  and  was 
then  ejected,  for  it  was  alleged  in  the  answer  and  proved  upon  the 
trial  that  the  defendant  and  his  predecessors  had  been  in  quiet 
possession  of  the  premises  for  three  years  immediately  preceding 
the  alleged  forcible  entry  and  detainer  or  since  1917.  Kedrovshy 
V.  Rojdesvenshy,  123  Misc.  159,  204  N.  Y.  Supp.  442. 

J.  Tenant  factories. 

Under  section  316  of  the  Labor  Law  a  tenant  who  refused  to 
permit  an  owner  or  his  agents  or  employees  to  enter  upon  the 
premises  for  the  purpose  of  complying  with  the  Labor  Law  may 
be  dispossessed  in  summary  proceedings.  Castles  v.  Rovenger, 
199  N.  Y.  Supp.  7. 

A  tenant  cannot  be  evicted  in  summary  proceedings  because  of 
his  failure  to  comply  with  the  provisions  of  the  Labor  Law,  where 
the  landlord  does  not  show  that  a  reasonable  opportunity  has  been 
given  to  the  tenant  to  comply  with  the  violations  of  the  Labor  Law 
prior  to  the  institution  of  the  proceeding.  Castles  v.  Rovenger, 
211  App.  Div.  356,  207  N.  Y.  Supp.  460. 
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In  proceedings  brought  under  subdivision  3  of  section  316  of  tbe 
Labor  Law  for  failure  of  the  tenant  to  comply  with  sections  271- 
274  of  that  law,  the  petition  may  allege  sufficiently  the  existence  of 
a  lease  at  the  time  the  proceedings  were  instituted,  although  it 
contains  an  allegation  that  prior  to  the  time  of  the  institution  of  the 
proceedings  the  landlord  served  a  notice  on  the  tenant  terminating 
the  lease  for  failure  of  the  tenant  to  comply  with  the  Labor  Law, 
where  it  appears  that  the  tenant  continued  in  possession  and 
refused  to  recognize  the  termination  of  the  lease.  Hoffman  v. 
Fraad,  128  Misc.  185,  218  N.  Y.  Supp.  116,  affirmed  221  App.  Div. 
841,  224  N.  Y.  Supp.  819. 

K.  Emergency  housing  laws. 

The  legislature,  in  the  enactment  of  Chapters  6  and  842  of  the 
Laws  of  1926,  intended  to  give  force  and  effect  to  the  conditions 
respecting  housing  and  indicated  that  the  need  of  protecting  fami- 
lies paying  twenty  dollars  per  room  per  month  or  more  in  New 
York  City,  was  no  longer  necessary,  but  that  the  housing  emergency 
still  required  legislative  interference  for  at  least  two  years  more, 
with  some  measure  of  decontrol  whereby  adjustments  would 
gradually  be  made  with  as  little  disturbance  as  possible  of  the 
economic  and  social  structure  of  the  state.  Blauweis  v.  Kirschner, 
128  Misc.  630,  219  N.  Y.  Supp.  662. 

The  provisions  of  Chapter  842  of  the  Laws  of  1926,  as  to  a  dis- 
cretionary stay  in  summary  proceedings,  do  not  violate  the  consti- 
tutional provisions  as  impairing  the  obligation  of  a  contract  under 
section  10  of  article  1  of  the  United  States  Constitution,  or  as 
depriving  the  landlord  of  his  property  without  due  process  of  law, 
under  the  Fourteenth  Amendment  of  the  United  States  Constitu- 
tion, for  with  the  passing  of  the  Emergency  Rent  Laws  there  will 
be  re-established  the  provisions  with  regard  to  ejectment,  giving 
to  the  landlord  a  right  of  action  to  recover  his  property,  unham- 
pered by  any  provisions  for  a  stay.  Blauweis  v.  Kirschner,  128 
Misc.  630,  219  N.  Y.  Supp.  662. 

Chapter  842  of  the  Laws  of  1926  in  no  way  affects  the  right  to 
bring  summary  proceedings  given  by  section  1410  et  seq.  of  the 
Civil  Practice  Act.  Blauweis  v.  Kirschner,  128  Misc.  630,  219 
N.  Y.  Supp.  662. 

In  summary  proceedings  to  dispossess,  the  landlord  is  entitled 
to  the  possession  of  premises  in  the  city  of  New  York,  leased  to 
defendant  as  tenant,  where,  pursuant  to  Chapter  842  of  the  Laws 
of  1926,  which  applies  to  premises  in  the  cities  of  New  York, 
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Buffalo,  Albany  and  Yonkers,  said  landlord  upon  the  trial  proves 
that  he  owns  the  property;  that  it  is  used  for  dwelling  purposes, 
and  that  the  tenant's  term  has  expired,  since  those  three  elements 
are  substantially  all  that  a  landlord  now  need  show  in  a  proceeding 
to  dispossess  a  tenant ;  the  amendment  of  1926  practically  nullifies 
all  previous  landlord  and  tenant  legislation  so  that  a  landlord  no 
longer  need  give  any  reason  why  he  desires  the  removal  of  a  tenant. 
The  actual  effect  of  the  amendment  is  that  if  a  tenant  refuses  to 
pay  all  increases  in  rent,  the  landlord  can  demand  the  premises 
and  the  court  is  compelled  to  give  the  landlord  possession.  The 
only  discretion  the  court  has  is  to  extend  the  time  for  actual  dis- 
possessing for  a  period  not  exceeding  six  months,  within  which  the 
tenant  must  find  other  premises  for  dwelling  purposes.  Miller  v. 
Miller,  128  Misc.  218,  217  N.  Y.  Supp.  829. 

While  the  validity  of  the  extension  of  the  Rent  Laws  by  Chapter 
6  of  the  Laws  of  1924  depends  upon  the  fact  that  the  emergency  in 
the  housing  conditions  still  exists,  it  cannot  be  said  that  the  legis- 
lature, acting  upon  the  report  of  its  commission,  made  such  "an 
obvious  mistake  "  as  to  justify  the  court  in  declaring  its  act  uncon- 
stitutional. Orinoco  Realty  Co.  v.  Goodkind,  239  N.  Y.  69,  affirm- 
ing 209  App.  Div.  863. 

Chapters  136  and  139  of  the  Laws  of  1920  and  kindred  statutes 
relating  to  defenses  upon  the  ground  of  unjust,  unreasonable  and 
oppressive  rents  have  no  application  to  premises  situated  in  the 
city  of  Watertown,  N.  Y.  United  States  Housing  Corp.,  Inc.  v. 
Juedes,  196  App.  Div.  819,  188  N.  Y.  Supp.  365. 

The  provisions  of  the  "Housing  Laws"  being  emergency  legis- 
lation, must  be  liberally  construed  to  carry  out  the  intent  thereof. 
Morgenroth  v.  Emert,  117  Misc.  570,  191  N.  Y.  Supp.  520,  reversed 
118  Misc.  260,  193  N.  Y.  Supp.  305,  affirmed  203  App.  Div.  894,  196 
N.  Y.  Supp.  940,  reversed  235  N.  Y.  390. 

An  agreement  by  a  tenant  at  the  time  of  making  a  lease  to  waive 
the  benefits  of  the  Emergency  Eent  Laws  is  against  public  policy 
and  unenforcible.  St.  Andrews  Parish  v.  Gallagher,  121  Misc. 
167,  200  N.  Y.  Supp.  590.  A  provision  in  the  lease,  intentionally 
made  in  the  form  so  as  to  evade  the  rent  laws,  although  the  facts 
would  bring  the  case  within  those  laws,  is  void  as  against  public 
policy.     Cloud  v.  Costello,  202  N.  Y.  Supp.  300. 

The  only  effect  of  Chapter  137  of  the  Laws  of  1920  is  to  tem- 
porarily deprive  the  landlord  of  the  summary  remedy  given  by 
statute  except  in  certain  cases,  but  it  does  not  impair  the  obligation 
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of  the  contract.     Urhis  Realty  Co.  v.  Globe  Realty  Co.,  235  N,  Y. 
194. 

The  "Housing  Laws"  apply  to  tenants  who  became  such  after 
their  enactment.  Marion  v.  Weisner,  119  Misc.  412,  196  N.  Y. 
Supp.  386.  The  Eent  Laws  do  not  apply  in  favor  of  one  who  was 
not  in  possession  of  the  premises  in  question  on  October  1,  1920. 
Barnard  v.  Humpfner,  196  N.  Y.  Supp.  533.  A  tenant  not  entering 
into  possession  until  after  October  1,  1920,  is  not  entitled  to  the 
protection  of  the  Eent  Laws.  Breslaw  v.  Vonderheld,  196  N.  Y. 
Supp.  543.  The  Rent  Laws  do  not  apply  to  tenants  whose  occupa- 
tion commenced  after  October  1,  1920.  This  rule  has  not  been 
changed  by  Chapter  644  of  the  Laws  of  1922.  Gruenstein  v.  Levy, 
120  Misc.  395,  198  N.  Y.  Supp.  534.  After  the  above  conflicting 
decisions  as  to  the  application  of  the  Housing  Laws,  it  was  enacted 
by  Chapter  892  of  the  Laws  of  1923  that  they  should  apply  to  ten- 
ancies, agreements  and  leases  entered  into  or  executed  subsequent 
to  September  27,  1920.  A  similar  provision  was  inserted  in 
Chapter  6  of  the  Laws  of  1924. 

A  final  order  in  summary  proceedings  by  the  landlord  for  non- 
payment of  rent  should  be  reversed  and  a  new  trial  ordered  where 
the  tenant  contends  that,  though  he  entered  into  possession  of  the 
premises  on  September  21,  1923,  he  comes  within  the  protective 
provisions  of  the  Rent  Laws,  as  amended  by  the  Laws  of  1923,  and 
pleaded  the  usual  statutory  defense  that  the  rent  was  unreasonable, 
unjust  and  oppressive.  Dormand  Realty  Co.  v.  Keeping,  123  Misc. 
421,  205  N.  Y.  Supp.  655. 

Since  the  enactment  of  Chapter  892  of  the  Laws  of  1923,  in  effect 
June  1, 1923,  a  monthly  tenant,  who  moved  into  leased  premises  in 
July,  1922,  is  entitled  in  a  summary  proceeding  for  the  non-pay- 
ment of  the  rent  for  July,  1923,  to  plead  the  statutory  defense  that 
the  rent  demanded  was  unreasonable  and  unjust.  Halem  v.  Halli- 
burten,  122  Misc.  466,  203  N.  Y.  Supp.  108. 

The  only  purpose  of  Chapter  892  of  the  Laws  of  1923  was  to 
extend  the  protection  of  the  Emergency  Housing  Laws  to  tenants 
who  went  into  possession  after  October  1,  1920,  and  it  did  not 
operate  to  extend  the  protection  of  the  Emergency  Housing  Laws 
to  buildings  erected  or  completed  since  September  27, 1920.  Build- 
ing Co.  of  Cohen  Bros.  v.  Levy,  121  Misc.  614,  202  N.  Y.  Supp.  181. 

Where  a  building  was  in  process  of  construction  in  May,  1922, 
it  is  exempt  from  the  provisions  of  section  1410  et  seq.,  as  the 
statute  provides  that  that  provision  shall  not  apply  to  a  new  build- 
ing in  course  of  construction  at  the  time  the  statute  took  effect,  or 
46 
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the  construction  of  which  was  commenced  thereafter.  This  exemp- 
tion was  not  repealed  by  section  628  of  the  Laws  of  1924.  12  East 
Eighty-Sixth  Street  Corp.  v.  Berstein,  124  Misc.  125,  207  N.  Y. 
Supp.  252. 

The  provisions  of  subdivision  1-a  of  section  1410  of  the  Civil 
Practice  Act,  that  such  subdivision  shall  not  apply  to  new  build- 
ings in  the  course  of  construction  or  commenced  after  September 
27,  1920,  is  not  repealed  by  Chapter  892,  Laws  of  1923.  Arcutel 
Realty  Corporation  v.  Buskin,  122  Misc.  281,  202  N.  Y.  Supp.  635. 

Chapter  892  of  the  Laws  of  1923  was  enacted  only  for  the  pur- 
pose of  affecting  the  question  of  tenancies  in  respect  to  the  time 
when  such  tenancies  commenced  and  not  in  respect  to  the  character 
of  such  tenancies  or  the  time  of  the  construction  of  the  buildings 
on  which  such  tenancies  existed.  The  purpose  of  the  statute  was 
to  make  uniform  the  operation  of  the  Emergency  Housing  Laws 
so  as  to  cover  tenancies,  agreements  and  leases  whether  existing 
on  September  27,  1920,  or  entered  into  thereafter.  That  chapter 
affected  only  the  character  of  housing  protected  under  the  laws 
existing  when  the  amendment  of  1923  was  enacted  and  applied  to 
no  other  properties.  In  that  character  of  housing  it  covered  leases 
or  tenancies  entered  into  subsequent  to  September  27,  1920. 
Arcutel  Realty  Corporation  v.  Ruskin,  122  Misc.  281,  202  N.  Y. 
Supp.  635. 

The  primary  purpose  of  the  Emergency  Rent  Laws  is  to  prevent 
the  wholesale  eviction  of  tenants  who  are  willing  to  pay  a  reason- 
able rent  but  who  cannot  agree  with  their  landlords  as  to  the 
amount  to  be  paid.  By  suspending  possessory  remedies  under 
the  lease,  these  laws  extend,  against  the  will  of  the  landlord,  the 
right  of  the  tenant  to  remain  in  possession  of  the  leased  premises 
so  long  as  he  continues  to  pay  what  the  laws  style  "a  reasonable 
rental"  or  "a  reasonable  rent  or  price  for  their  use  and  occupa- 
tion." The  tenant  thus  remains  in  possession,  not  by  virtue  of 
any  agreement,  express  or  implied,  either  as  to  duration  of  term 
or  amount  of  rent,  but  by  virtue  of  the  compulsion  which  the  law 
exerts  on  the  landlord  to  allow  him  to  remain.  The  conventional 
relation  of  landlord  and  tenant  as  to  the  length  of  term  and  amount 
of  rent  based  on  offer  and  acceptance  cannot  be  inferred.  To  this 
extent  the  landlord  has  no  option  and  the  tenant  stands  on  his 
statutory  rights,  which  become  the  measure  of  his  term  and  of  his 
liability.  Sterm  v.  Equitable  Trust  Co.,  238  N.  Y.  267,  affirming 
208  App.  Div.  13. 

The  denial  of  a  tenant's  motion  to  dismiss  proceedings  against 
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him  for  non-payment  of  rent  is  erroneous  where  it  appears  that 
the  tenant  interposed  the  usual  statutory  defense,  raising  the 
issue  of  fairness  and  reasonableness,  deposited  the  amount  sued 
for  in  the  court,  and  demanded  a  bill  of  particulars,  which  the 
landlord  did  not  file  in  keeping  with  section  2  of  Chapter  434  of  the 
Laws  of  1921.  Kentucky  Holding  Co.,  Inc.,  v.  Tannenhaum,  123 
Misc.  397,  205  N.  Y.  Supp.  494. 

The  Rent  Laws  furnish  no  protection  for  squatters  or  intruders. 
Danziger  v.  Leonilo,  191  N.  Y.  Supp.  709. 

The  Rent  Laws  inure  to  the  benefit  of  the  assigns  of  the 
original  tenant,  though  such  tenant  does  not  oppose  th6  applica- 
tion of  the  landlord  for  possession.  Barnard  v.  Humpfner,  196 
N.  Y.  Supp.  533. 

A  tenant  who  has  sublet  property  is  not  entitled  to  the  protec- 
tion of  the  Rent  Laws.  Rockaway  Point  Co.,  Inc.,  v.  Friberg,  199 
App.  Div.  239,  191  N.  Y.  Supp.  447.  A  tenant  who  occupies  cer- 
tain rooms  in  a  dwelling  leased  by  him  and  sublets  other  rooms 
under  a  hiring  for  more  than  a  week,  is  not  within  the  protection 
of  the  rent  laws  as  to  the  rooms  thus  sublet.  Nystad  &  Krassner, 
Inc.,  V.  Zerle,  210  App.  Div.  217,  205  N.  Y.  Supp.  477. 

In  a  summary  proceeding  against  the  tenant  of  a  house  to  be 
occupied  as  "a  residence  and  rooming  house"  to  recover  posses- 
sion on  the  ground  of  non-payment  of  rent,  the  court  is  without 
authority  to  fix  a  reasonable  rent  for  the  entire  premises  where 
it  appears  that  the  premises  are  a  three-story  and  basement  high- 
stoop  house;  that  the  tenant  and  his  wife  and  daughter  occupies 
the  front  parlor  and  kitchen;  that  the  front  basement  contains 
six  tables,  set  for  table  boarders;  that  all  the  rest  of  the  house 
is  occupied  by  roomers ;  and  that  the  tenant  interposed  the  statu- 
tory defense.  Hersog  v.  Cyrilla,  123  Misc.  950,  206  N.  Y.  Supp. 
662. 

Where  the  premises  are  leased  to  a  tenant,  not  for  the  purpose 
of  a  residence,  but  for  the  purpose  of  a  business  of  subleasing  to 
others,  the  rent  laws  do  not  apply.  Viane  v.  Allen,  197  N.  Y. 
Supp.  357.  The  restrictive  provisions  of  subdivision  1-a  of  sec- 
tion 1410  of  the  Civil  Practice  Act  do  not  apply  to  premises  used 
as  a  garage.  Rabe  v.  Gottlieb,  212  App.  Div.  158,  207  N.  Y.  Supp. 
613. 

The  Rent  Laws  cannot  be  invoked  by  a  tenant  in  the  air  of  prem- 
ises used  for  dwelling  purposes,  where  the  terms  of  the  lease 
specify  that  they  shall  be  used  for  business  purposes,  since  the 
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occupancy  is  in  violation  of  the-  lease.    Ringler  S  Co.  v.  Schmel- 
zeisen,  123  Misc.  394,  205  N.  Y.  Supp.  419. 

The  owner  of  a  leasehold  of  an  apartment  house  in  New  York 
city  is  not  an  "owner  of  record,"  entitled  to  maintain  summary 
proceedings,  within  the  provisions  of  section  1410,  subdivision  1-a, 
of  the  Civil  Practice  Act,  providing  that  summary  proceedings 
to  dispossess  may  be  maintained,  if  "the  owner  of  record  of  the 
building,  being  a  natural  person,  seeks  in  good  faith  to  recover 
possession  of  the  same  or  a  room  or  rooms  therein  for  the  im- 
mediate and  personal  occupancy  by  himself  and  his  family  as  a 
dwelling.  Silhman  v.  Schwartz,  201  App.  Div.  38,  193  N.  Y.  Supp. 
793. 

Where  at  the  time  of  the  trial  of  summary  proceedings  for 
non-payment  of  rent  which  the  tenant  pleaded  was  unjust,  un- 
reasonable, excessive  and  oppressive,  there  was  no  statute  making 
a  prior  adjudication  as  to  rental  value  binding  upon  the  parties 
in  a  new  proceeding  brought  for  rent  of  the  same  premises  for 
subsequent  months,  a  final  order  awarding  possession  of  the  prem- 
ises to  the  landlord  entered  upon,  a  holding  of  the  trial  justice  that 
a  prior  adjudication  fixing  the  rental  value  of  said  premises  was 
binding  upon  the  parties  in  the  absence  of  a  change  of  conditions, 
and  his  refusal  to  accept  evidence  which  the  tenant  sought  to 
introduce  will  be  reversed  and  a  new  trial  ordered.  Foster  v. 
Goldberg,  117  Misc.  293,  191  N.  Y.  Supp.  359. 

Under  the  general  provision  of  section  1425  of  the  Civil  Practice 
Act,  to  the  effect  that  a  defense  or  counterclaim  may  be  set  up, 
and  established  in  a  summary  proceeding,  "in  like  manner  as 
though  the  claim  for  rent  in  such  proceeding  was  the  subject  of 
an  action,"  the  presumption  referred  to  in  Chapter  944  of  the 
Laws  of  1920,  that  if  in  an  action  for  rent  it  appears  that  the  rent 
sued  for  is  greater  than  it  was  one  year  prior  to  the  making  of  the 
agreement  under  which  it  is  sought  to  be  recovered,  the  agreement 
"shall  be  presumptively  unjust,  unreasonable  and  oppressive,"  is 
available  in  a  summary  proceeding,  because  it  is  one  of  the  ways  in 
which  the  tenant  may  establish  his  defense.  Kornblum  v.  Schell, 
117  Misc.  325,  191  N.  Y.  Supp.  188. 

The  defense  that  the  rent  asked  by  the  landlord  is  unreasonable, 
is  not  an  issue  unless  made  so  by  the  tenant's  pleading.  Korn- 
blum V.  Schell,  117  Misc.  325,  191  N.  Y.  Supp.  188. 

A  bill  of  particulars  filed  by  a  landlord  in  summary  proceedings 
to  dispossess  for  the  non-payment  of  rent,  disclosing  that  the  rent 
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one  year  prior  to  the  time  of  tenant's  occupancy  to  be  lower  than 
the  rent  reserved  in  the  lease  under  which  tenant  holds,  within 
the  meaning  of  the  provisions  of  section  2  of  Chapter  136  of  the 
Laws  of  1920,  as  amended  and  renumbered  section  3  by  Chapter 
944  of  the  Laws  of  1920,  as  amended  by  Laws  of  1921,  Chapter 
434 ;  and  subdivision  2-a  of  section  1410  of  the  Civil  Practice  Act, 
placed  the  burden  upon  the  landlord  to  show  that  the  rent  sued 
for  was  reasonable  under  tenant's  defense  of  unreasonableness  of 
rental.  Primel  Realty  Co.  v.  Riley,  125  Misc.  166,  210  N.  Y.  Supp 
523. 

While  at  common  law  a  lease  of  a  combined  store  and  dwelling 
was  not  divisible,  the  contrary  is  the  rule  under  the  recent  Rent 
Laws.  Morgeroth  v.  Emert,  118  Misc.  260,  193  N.  Y.  Supp.  305, 
affirmed  203  App.  Div.  894,  196  N.  Y.  Supp.  940. 

The  recent  "Housing  Laws"  created  a  new  form  of  tenancy 
under  which  a  tenant,  without  the  permission  of  the  landlord,  is 
entitled  to  remain  in  possession  of  the  premises  occupied  by  him 
on  October  1, 1920,  upon  payment  of  a  reasonable  rent,  and  neither 
expressly  nor  by  necessary  implication  does  the  statute  (Laws 
of  1920,  Chap.  942)  permit  the  court  to  regulate  or  fix  the  extent 
of  the  occupancy  or  possession  to  which  the  tenant  on  that  date 
was  entitled,  or  to  sever  a  room  used  for  business  purposes  under 
the  original  hiring  from  the  remainder  of  the  premises  occupied 
for  dwelling  purposes.  A  tenant,  therefore,  who  for  many  years 
prior  to  October  1,  1920,  occupied  only  a  part  of  the  leased  prem- 
ises for  dwelling  purposes,  may  not  be  dispossessed  under  Chapter 
942  of  the  Laws  of  1920,  unless  the  business  conducted  by  him  in 
the  other  part  of  the  premises  becomes  objectionable  or  the  case, 
by  proof,  is  brought  within  one  or  more  of  the  exceptions  provided 
for  in  said  statute.  Morgeroth  v.  Emert,  117  Misc.  570,  191  N.  Y, 
Supp.  520,  reversed  118  Misc.  260,  193  N.  Y.  Supp.  305,  affirmed 
203  App.  Div.  894,  196  N.  Y.  Supp.  940. 

In  summary  proceedings  to  recover  premises  used  for  dwelling 
purposes  in  the  borough  of  Brooklyn  and  rented  at  nineteen  dol- 
lars per  month,  imder  subdivision  1-a  of  section  1410  of  the  Civil 
Practice  Act,  it  is  necessary  to  show  that  in  addition  to  the  fact 
that  the  tenant  is  a  holdover,  he  is  objectionable,  notwithstanding 
the  provisions  of  Chapters  6  and  842  of  the  Laws  of  1926  j  con- 
sequently, the  landlord's  failure  to  prove  that  the  tenant  herein 
was  objectionable,  as  well  as  a  holdover,  warrants  a  reversal  of 
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the  final  order  in  summary  proceedings  removing  the  tenant. 
Blauweis  v.  Kirschner,  128  Misc.  630,  219  N.  Y.  Supp.  662. 

In  a  proceeding  by  a  landlord  to  recover  premises  for  use  by 
himself  and  family,  a  final  order  granting  a  motion  to  dismiss  the 
proceeding  unless  the  landlord  agreed  to  exchange  apartments 
with  the  tenant  is  unauthorized.  Dreyer  v.  Wiers,  115  Misc.  629, 
189  N.  Y.  Supp.  73. 

In  a  proceeding  to  recover  possession  on  the  ground  that  the 
premises  are  to  be  used  forthwith  for  the  landlord  and  his  family, 
the  only  condition  imposed  by  statute  is  that  the  demand  for 
possession  must  be  made  in  good  faith.  Dreyer  v.  Wiers,  115 
Misc.  629,  189  N.  Y.  Supp.  73. 

A  case  may  disclose  the  good  faith  of  the  landlord  in  trying 
to  get  possession  of  the  premises  for  his  own  use,  although  he  had 
previously  requested  an  increase  of  rent  and  after  the  tenant's 
refusal  to  pay  it  had  commenced  an  action  against  him  for  such 
increase  but  did  not  press  the  action.  Boondas  v.  Miller,  199 
N.  Y.  Supp.  27. 

"Where  a  landlord  makes  a  strong  prima  facie  case  showing  a 
desire  in  good  faith  to  obtain  possession  for  his  own  occupancy 
and  there  is  no  proof  by  the  tenant  to  contradict  the  landlord's 
evidence,  a  verdict  of  a  jury  in  favor  of  the  tenant  is  against  the 
weight  of  evidence  and  will  be  set  aside.  Schwartz  v.  Rudolph, 
200  N.  Y.  Supp.  116. 

In  a  proceeding  by  a  landlord  to  recover  possession  of  an  apart- 
ment for  her  personal  occupancy,  if  there  is  no  fact  or  circum- 
stance tending  to  question  the  good  faith  of  the  landlord,  a  verdict 
should  be  directed  in  favor  of  the  landlord.  Opper  v.  McCrane, 
203  N.  Y.  Supp.  82. 

In  summary  proceedings  to  dispossess  a  tenant  from  an  apart- 
ment in  New  York  city,  an  allegation  by  the  landlord  that  in  good 
faith  he  desires  the  possession  of  the  premises  for  the  immediate 
use  of  himself  and  family,  must  be  accepted  as  true  in  the  absence 
of  any  evidence  that  the  landlord  does  not  desire  the  possession 
of  the  premises  for  that  purpose.  Agatowshi  v.  Novinsky,  124 
Misc.  305,  208  N.  Y.  Supp.  514. 

A  final  order  in  summary  proceedings  for  the  removal  of  a 
tenant  holding  over  beyond  the  expiration  of  her  term,-  awarding 
the  landlord  possession  of  part  of  premises  occupied  by  the 
tenant's  roomers,  should  be  granted,  where  it  appears  that  the 
landlord  merely  sought  the  possession  of  those  parts  of  the  prem- 
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ises  occupied  by  the  roomers,  since  the  tenant's  reasonable  and 
peaceful  occupation  of  her  rooms  would  not  be  seriously  inter- 
fered with  if  the  landlord  obtained  possession,  and  whatever 
detriment  would  result  from  the  ouster  would  be  to  the  landlord 
or  the  roomers  rather  than  to  the  tenant.  Davies  v.  Aylan,  123 
Misc.  932,  206  N.  Y.  Supp.  628. 

A  final  order  in  favor  of  a  tenant  in  summary  proceedings  for 
the  removal  of  the  tenant  from  an  apartment,  rented  on  a  monthly 
basis,  which  the  landlord  sought  for  her  own  personal  use,  should 
be  reversed  and  a  final  order  directed  for  the  landlord,  where 
the  only  evidence  tending  to  impeach  the  good  faith  of  the  land- 
lord is  her  admission  that  she  asked  the  tenant  if  she  would  take 
a  year's  lease,  and  upon  the  tenant's  refusal  commenced  this 
proceeding.  Temcysn  v.  Klein,  123  Misc.  930,  206  N.  Y.  Supp. 
569. 

A  landlord  in  summary  proceedings  for  the  possession  of  an 
apartment  for  her  own  personal  and  immediate  use  pursuant  to 
Civil  Practice  Act,  section  1410,  subdivision  1-a,  is  entitled  to 
possession  of  the  premises  where  it  appears  that  the  only  evidence 
tending  to  contradict  the  evidence  of  the  landlord's  good  faith 
was  her  ill-will  toward  the  tenant,  which,  if  material  at  all,  had  so 
remote  a  bearing  on  the  issue  as  to  be  virtually  negligible.  Saal- 
feld  V.  Hachenberg,  123  Misc.  386,  205  N.  Y.  Supp.  411. 

A  directed  verdict  in  favor  of  the  landlord  in  summary  pro- 
ceedings for  the  possession  of  premises  for  said  landlord's  own 
personal  use  and  occupancy  was  error,  where  the  landlord's  good 
faith  was  put  in  issue  by  evidence  that  there  was  a  variance  be- 
tween the  thirty  day  notice  served  upon  the  tenant  and  the  petition 
as  to  which  of  the  two  record  owners  of  the  premises  desired  the 
apartment,  that  there  were  other  apartments  of  similar  size  and 
character  which  had  become  vacant  at  or  about  the  time  of  the 
service  of  said  notice,  and  that  a  request  for  an  increase  in  rent 
had  been  made.  Handwerker  v.  Steinhardt,  126  Misc.  107,  213  N. 
Y.  Supp.  412. 

A  final  order,  in  summary  proceedings  to  recover  possession 
of  premises,  in  favor  of  the  tenant  should  be  reversed  on  the 
ground  that  on  the  question  of  good  faith  of  the  landlord  it  is 
contrary  to  the  weight  of  evidence,  where  it  appears  that  to  the 
tenant's  claim  that  the  landlord  owned  property  immediately  con- 
tiguous to  which  she  was  an  occupant,  and  the  landlord  answered 
that  the  adjoining  premises  was  maintained  by  her  for  the  benefit 
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of  the  widow  and  children  of  a  deceased  brother  to  whom  the 
issues  and  rents  from  the  property  went;  and  that  the  children, 
desiring  to  occupy  the  property  held  by  her  for  them,  made  it 
necessary  for  her  to  recover  possession  of  the  apartment  occupied 
by  the  tenant.  Duncan  v.  Givens,  123  Misc.  392,  205  N.  Y.  Supp. 
441. 

An  order  denying  a  motion  of  landlords,  in  summary  proceed- 
ings to  recover  possession  of  premises  for  their  own  personal 
use  and  occupancy,  to  set  aside  the  verdict  as  contrary  to  law 
and  against  the  weight  of  evidence,  should  be  reversed  where  it 
appears  that  the  tenant  failed  to  prove  that  the  landlords  were 
not  seeking  the  premises  in  good  faith  and  where  the  only  evidence 
tending  to  challenge  the  landlord's  good  faith  was  to  the  effect 
that  they  had  rented  a  vacant  apartment  in  the  same  building  at 
an  increased  rental,  which,  in  the  absence  of  other  proof,  was 
irrelevant  and  highly  prejudicial.  Sliffman  v.  Strauss,  123  Misc. 
414,  205  N.  Y.  Supp.  345. 

Where  it  appears  that  the  landlord  in  good  faith  is  seeking 
possession  of  an  apartment  for  dwelling  purposes,  the  fact  that 
the  tenant  has  a  weak  heart  and  spent  $350  in  decorating  the 
apartment  three  years  before,  is  no  defense.  McFarland  v.  Kelly, 
194  Supp.  83. 

A  judgment  entered  on  a  verdict  directed  in  favor  of  the  land- 
lords in  a  summary  proceeding  to  recover  possession  for  their 
immediate  personal  use  and  occupancy  will  be  reversed  and  a 
new  trial  ordered  where  it  appears  that  the  evidence  showed  a 
plain  issue  of  fact  as  to  the  good  faith  of  the  landlords.  Sylvester 
V.  Caputi,  123  Misc.  227,  204  N.  Y.  Supp.  206. 

It  is  reversible  error  in  summary  proceedings  instituted  by  a 
landlord  to  recover  possession  of  premises  for  his  own  personal 
use  to  direct  a  verdict  in  favor  of  the  landlord  where  there  was 
testimony  indicating  that  the  defendant  would  be  permitted  to 
remain  in  the  premises  upon  payment  of  an  increased  rental,  since 
the  evidence  presented  a  fair  question  for  the  jury  as  to  the 
landlord's  good  faith.  Rubin  v.  Letechevsky,  123  Misc.  389,  205 
N.  Y.  Supp.  344. 

The  dismissal  of  the  landlord's  petition  brought  to  obtain  pos- 
session of  the  premises  for  his  immediate  and  personal  use,  is 
erroneous  where  it  appears  that  the  landlord  desired  to  remove 
from  his  sister's  home  and  establish  a  home  of  his  own  in  the 
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premises  for  his  own  comfort.    Kenahan  v.  Fitzgerald,  124  Misc. 
506,  208  N.  Y.  Supp.  501. 

On  the  issue  of  the  good  faith  of  the  landlord  maintaining  the 
proceeding,  evidence  may  be  produced  by  the  tenant  to  show  the 
rent  paid  by  other  tenants  in  the  building  and  also  why  the  land- 
lord did  not  move  into  an  apartment  below  which  had  become 
vacant  and  also  as  to  whether  the  tenant  offered  to  move  into 
the  vacant  apartment  and  let  the  landlord  move  into  the  tenant's. 
Tentler  v.  Abramowits,  203  N.  Y.  Supp.  81. 

In  a  proceeding  by  a  landlord  to  recover  possession  df  premises 
for  his  own  use,  the  tenant  should  not  be  permitted  to  testify  as  to 
the  conversations  with  the  janitor  of  the  apartment  in  which  the 
janitor  stated  that  the  landlord's  husband  had  told  him  that  the 
premises  were  to  be  offered  for  sale,  as  the  landlord  intended  to 
move  to  California.  It  is  also  improper  to  admit  testimony  show- 
ing a  suggestion  made  by  the  tenant  that  he  would  pay  an  in- 
creased rental  and  a  statement  by  the  landlord  that  he  would 
confer  with  his  attorney^  as  this  evidence  relates  to  an  attempted 
compromise  of  the  proceeding.  Evidence  as  to  the  rental  paid  by 
other  tenants  in  the  building  is  also  improper.  Gordon  v.  Hall,  203 
N.  Y.  Supp.  107. 

The  unreasonableness  of  the  rent  is  not  a  defense  to  summary 
proceedings  to  dispossess  a  tenant  under  a  written  lease  from 
month  to  month  with  a  provision  for  termination  on  thirty  days' 
notice,  instituted  by  the  plaintiff,  a  corporation  organized  under 
an  Act  of  Congress  to  provide  for  housing  of  war  needs,  after 
giving  the  required  thirty  days'  notice  of  termination,  although 
the  amendatory  Act  of  Congress  provided  that  the  rental  charges 
should  be  reasonable  and  just  as  between  tenants  and  the  govern- 
ment. United  States  Housing  Corp.,  Inc.  v.  Juedes,  196  ■  App. 
Div.  819,  188  N.  Y.  Supp.  365. 

Where  a  landlord  in  New  York  City  served  a  notice  in  January 
on  a  tenant  who  was  in  possession  of  the  premises  prior  to 
October,  1920,  that  if  after  March  first  the  tenant  continued  in 
possession  the  rent  would  be  increased  and  that  his  continuance 
would  be  deemed  a  consent  to  the  increase  and  the  tenant  pays  no 
rent  for  March  or  April,  the  landlord  may  after  the  April  rent  is 
due  maintain  summary  proceedings.  Breslaw  v.  Rightmire,  119 
Misc.  833,  196  N.  Y.  Supp.  539. 

Where  a  corporation  formed  upon  the  co-operative  ownership 
plan  is  the  owner  of  an  apartment  house  of  which  the  stockholders 


730  SUMMARY   PROCEEDINGS. 

desire  possession  for  their  immediate  use  as  a  dwelling,  the  cor- 
poration under  section  1410,  subdivision  1-a,  of  the  Civil  Practice 
Act  is  entitled  to  maintain  summary  proceedings  against  the 
apartment  tenants,  though  parts  of  the  building  are  leased  to 
other  parties  for  business  purposes.  542  Morris  Park  Ave.  Corp. 
V.  Wilkins,  120  Misc.  48,  197  N.  Y.  Supp.  625. 

In  summary  proceedings  against  all  the  tenants  of  an  apart- 
ment house  in  the  city  of  New  York  instituted  by  the  landlord,  a 
corporation  formed  under  a  co-operative  ownership  plan,  the 
petitions  following  the  language  of  the  statute  (Civ.  Prac.  Act, 
§  1410)  alleged  that  the  entire  capital  stock  of  the  petitioner  was 
held  by  the  stockholders  "in  proportion  to  the  number  of  rooms 
occupied  or  to  be  occupied  by  them"  in  the  building  and  that 
"all  apartments  therein  had  been  leased  to  stockholders  of  such 
corporation  for  their  own  personal,  exclusive  and  permanent  oc- 
cupancy, to  begin  immediately  upon  the  termination  of  any 
tenancy  of  the  apartments  leased  by  them. ' '  It  appeared  that  the 
landlord  assuming  to  combine  the  rooms  into  apartments  con- 
taining varying  numbers  of  rooms  sold  the  stock  to  lessees  of 
such  apartments  in  amounts  fixed  for  each  set  of  apartments 
classified  according  to  the  number  of  rooms  contained  therein. 
Held,  that  as  it  was  clear  that  the  proportion  of  shares  held  by 
each  stockholder  was  not  the  same  proportion  as  the  number  of 
rooms  occupied  by  him,  the  landlord  corporation  did  not  come 
within  the  statute,  and  regardless  of  the  economic  soundness  of 
its  plan  of  co-operative  ownership  it  was  not  entitled  to  bring  the 
present  proceedings.  Mont  Cents  Apartments  v.  Alexander,  120 
Misc.  542,  199  N.  Y.  Supp.  69. 

In  compliance  with  section  1410  of  the  Civil  Practice  Act  the 
petition  in  the  summary  proceeding  contained  an  allegation  as  to 
the  landlord's  desire  to  demolish  the  building  for  the  purpose  of 
erecting  a  new  one,  the  plans  for  which  had  been  filed  and  duly 
approved  by  the  tenement  house  and  building  departments  of  the 
city,  which  allegation  was  also  embodied  in  the  notice  served  upon 
the  tenant.  Held,  that  the  dismissal  of  the  proceeding  upon  a 
holding  of  the  trial  justice  that  a  notice  to  terminate  a  tenancy 
must  be  given  while  the  tenancy  is  in  force,  was  error  for  which 
a  final  order  awarding  to  the  landlord  the  possession  of  the  prem- 
ises will  be  granted.  Moore  v.  Scullion,  120  Misc.  464,  198  N.  Y. 
Supp.  760. 
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ARTICLE  III. 
JURISDICTION  OF  COURTS. 

The  application  for  the  removal  of  a  tenant  is  made,  not  to  the 
court,  but  to  the  judicial  officer.  Handshhe  v.  Loysen,  203  App. 
Div.  21,  196  N.  Y.  Supp.  351. 

The  proceeding  is  a  statutory  proceeding  and  all  the  provisions 
of  the  statute  must  be  strictly  followed  to  give  the  court  juris- 
diction.   Matter  of  Smith,  204  App.  Div.  248,  197  N.  Y.  Supp.  373. 

A  justice  of  the  peace  has  jurisdiction  of  summary  proceed- 
ings, although  the  defendant  raises  a  question  of  title.  Hoffman 
V.  Hoffman,  212  App.  Div.  531,  208  N.  Y.  Supp.  734. 

When  section  187  of  the  Civil  Practice  Act,  sections  17  and  7 
of  the  Municipal  Court  Code,  and  section  1413  of  the  Civil  Prac- 
tice Act  are  read  together,  the  intention  of  the  legislature  was  to 
provide  that  the  court  in  the  district  in  which  the  property  is 
situate  shall  have  sole  jurisdiction  of  the  action,  but  that  the 
summary  proceeding  may  be  transferred  from  such  district  for 
trial  nevertheless,  if  a  fair  trial  may  not  be  had  therein,  if  a  jury 
trial  has  been  demanded  by  either  party,  or  if  the  president- 
justice  is  of  the  opinion  and  determines  that  an  emergency  exists. 
Millhauser  v.  Schwach,  152  Misc.  546,  273  N.  Y.  Supp.  944. 

ARTICLE  IV. 

PETITION. 

A.  By  whom  made. 
1.  Civil  Practice  Act,  §  1414.    Application;  by  whom  made. 

2.  The  purchaser  upon  the  execution  or  foreclosure  sale,  or  the  purchaser  on  a 
tax  sale  to  whom  a  deed  has  been  executed  and  delivered.  (Amended  by  Chapter 
50S,  Laws  of  1928.) 

8.  The  receiver  of  a  landlord,  purchaser  or  other  person  so  entitled  to  apply, 
when  authorized  by  the  court.     (Added  by  Chapter  304,  Laws  of  1932.) 

A  summary  proceeding  must  be  brought  by  a  landlord  or  lessor 
of  the  demised  premises  and  the  statute  authorizing  such  a  pro- 
ceeding must  be  strictly  construed;  and  the  parties  cannot  by 
agreement"  confer  jurisdic?tion  in  summary  proceedings  where 
none  exists  by  statute.  {Beach  v.  Nixon,  9  N.  Y.  35 ;  Kleinstein  v. 
Gonshy,  134  App.  Div.  266.)  Lawyers  Title  S  Guaranty  Co.  v. 
Tausig,  149  Misc.  594,  268  N.  Y.  Supp.  815. 

Where  a  lease  provided  that  in  case  the  city  of  New  York  should 
take  a  portion  of  the  premises,  the  rent  to  be  paid  for  the  remain- 
ing portion  of  the  premises  should  be  fixed  by  agreement,  and  if 
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the  parties  could  not  agree,  the  amount  should  be  fixed  by  arbi- 
trators, and  the  parties  failed  to  agree,  and  the  landlord  resorts 
to  summary  proceedings,  it  is  not  necessary  to  allege  in  the  peti- 
tion that  arbitrators  were  duly  appointed  or  that  they  failed  to 
agree,  but  it  is  sufiScient  to  allege  merely  that  the  parties  do  not 
agree  as  to  the  amount  of  rent  for  the  remaining  portion  of  the 
term.    Lonas  v.  Silver,  201  App.  Div.  383,  195  N.  Y.  Supp.  214. 

The  petition  should  not  embrace  two  separate  pieces  of  prop- 
erty held  by  the  tenant  under  different  leases.  Marmac  Building 
&  Holding  Corp.  v.  Vassar  Garage  Corp.,  124  Misc.  226,  207  N. 
Y.  Supp.  409. 

Section  1414  permits  a  petition  to  be  verified  by  an  agent  and 
hence  a  petition  made  by  an  agent  which  contains  a  recital  that  he 
was  duly  authorized  by  the  landlord  to  institute  and  prosecute  the 
proceeding,  and  duly  verified  by  said  agent  as  within  his  per- 
sonal knowledge,  will  not  be  dismissed  as  insufficient.  Reserve 
Finance  Corporation  v.  Rosen,  127  Misc.  591,  216  N.  Y.  Supp. 
153. 

The  lessees  under  an  oral  lease  of  premises  in  which  they  car- 
ried on  a  partnership  business  are  proper  parties  in  the  pro- 
ceedings, notwithstanding  the  fact  that  prior  to  the  landlord's 
demand  of  possession  they  organized  a  corporation  which  assumed 
the  business  and  property  of  the  partnership  and  the  premises 
under  the  lease.  Matter  of  Balducci  v.  Preston,  126  Misc.  356, 
214  N.  Y.  Supp.  254. 

Where  the  unverified  petition  was  in  effect  verified  by  the  testi- 
mony given  on  the  trial  in  behalf  of  the  landlord,  the  tenant,  a 
lawyer,  having  served  a  verified  answer  and  joined  in  the  trial 
without  objection,  must  be  deemed  to  have  waived  compliance 
with  the  statute.  (See  Matter  of  O'Connor,  213  App.  Div.  883 j 
Matter  of  Balducci,  195  id.  52.)  Cerana  Apartments  Corporations 
V.  Solomon,  150  Misc.  906,  270  N.  Y.  Supp.  638. 

Summary  proceedings  are  entirely  statutory  (Handshke  v. 
Loysen,  203  App.  Div.  21,  22;  Maneely  v.  Mayers,  43  Misc.  380> 
383),  and  the  statute  (Civil  Practice  Act,  §§  1410-1447)  contains 
no  provision  for  bringing  in  as  a  party  to  such  a  proceeding  by 
supplemental  summons  the  lessee's  indemnitor  and  the  awarding 
of  damages  in  favor  of  the  lessee  against  the  lessee's  assignee  and 
the  indemnitor.  Section  193  of  the  Civil  Practice  Act  is  not 
applicable  to  summary  proceedings.  Liberty  Place  Holding  Corp. 
v.  Schwob,  Inc.,  136  Misc.  405,  241  N.  Y.  Supp.  438,  affirmed  229 
App.  Div.  841,  242  N.  Y.  Supp.  860. 
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ARTICLE  V. 
PRECEPT. 

B.  To  whom  directed. 

A  mortgagee  of  the  leaseholder  is  a  proper  party  to  the  pro- 
ceeding. Rodack  v.  New  Moon  Theatre,  121  Misc.  63,  200  N.  Y. 
Supp.  237. 

The  assignee  of  a  lease  in  possession  is  a  necessary  party  to  a 
summary  proceeding.  A  summary  proceeding  against  the  original 
tenant,  but  not  against  the  assignee  of  such  tenant  is  ineffective 
against  the  assignee.  Rodack  v.  New  Moon  Theatre,  121  Migc. 
63,  200  N.  Y.  Supp.  237. 

In  summary  proceedings  for  the  non-payment  of  rent,  under 
a  lease  for  twenty-one  years,  with  provisions  for  two  further 
renewals  of  twenty-one  years  each,  and  with  no  provisions  as  to 
assignment  of  said  lease,  before  the  expiration  of  the  original 
term,  and  the  further  fact  that  while  the  tenant  declined  to  renew, 
the  assignee  elected  to  renew  and  remained  in  possession  and  paid 
the  increased  rent  demanded  for  the  renewal  term,  released  the 
tenant  from  all  liability  under  the  lease,  or  a  renewal  thereof, 
and,  therefore,  he  is  not  a  proper  party  to  this  proceeding  for 
non-payment  of  rent  for  the  renewal  term.  Zimmermann  v.  Bon- 
wit,  128  Misc.  887,  200  N.  Y.  Supp.  599,  affirmed  223  App.  Div. 
882,  228  N.  Y.  Supp.  927. 

D.  Service. 
1.  Civil  Practice  Act,  §  1421.    Precept;  how  served. 

The  precept  must  be  served  as  follows : 

1.  By  deUvering  to  the  person  to  whom  it  is  delivered,  or,  if  it  is  directed  to  a 
corporation,  to  an  oflftcer  of  the  corporation  upon  whom  a  summons  issued  out  of  the 
supreme  court  in  an  action  against  the  corporation  might  be  served,  a  copy  of  the 
precept  together  with  a  copy  of  the  petition.  (Subdivision  amended  by  Chapter  593, 
Laws  of  1927.) 

2.  If  the  person  to  whom  the  precept  is  directed  resides  in  the  city  or  town  in 
which  the  property  is  situated  but  is  absent  from  his  dwelling-house,  service  may  be 
made  by  delivering  a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his 
dwelling-house,  to  a  person  of  suitable  age  and  discretion  who  resides  there;  or,  if 
no  such  person  can  with  reasonable  diligence  be  found  there  upon  whom  to  make 
service,  then  by  delivering  a  copy  of  the  precept  and  petition  at  the  property  sought 
to  be  recovered,  either  to  some  person  of  suitable  age  and  discretion  residing  there,  or, 
if  no  such  person  can  be  found  there,  to  any  person  of  suitable  age  and  discretion 
employed  there. 

3.  Where  service  cannot  with  reasonable  diligence  be  made  as  prescribed  in  either 
of  the  foregoing  subdivisions  of  this  section,  by  afSxing  a  copy  of  the  precept  and 
petition  upon  a  conspicuous  part  of  the  property  and  by  depositing  in  a  post-office 
another   copy   thereof,    properly   inclosed   in   a   postpaid   wrapper    addressed   to    the 


734  SUMMARY   PROCEEDINGS. 

person  to  whom  the  precept  is  directed,  if  an  individual  at  his  last  known  place  of 
residence,  or  if  a  corporation  at  its  last  known  place  of  business  within  the  state  of 
New  York;  or,  upon  proof  by  affidavit  that  no  such  residence  or  place  of  business  can 
be  found,  service  may  be  made  in  such  manner  as  the  court  may  direct. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be  served  at 
least  two  hours  before  the  hour  at  which  it  is  returnable;  in  every  other  case,  it 
must  be  served  at  least  five  days  before  the  day  on  which  it  is  returnable.  (Amended 
by  Chapter  513,  Laws  of  1924.) 

5.  Personal  service. 

The  proceedings  will  be  dismissed  where  neither  a  copy  of  the 
petition  or  the  verification  thereof  served  on  the  defendant  con- 
tained the  date  or  the  signature  of  the  petitioner  as  required  by 
section  1415  of  the  Civil  Practice  Act,  and  the  copy  of  the  precept 
served  on  the  defendant  failed  to  contain  the  signature  of  the  clerk 
of  the  Municipal  Court  of  the  City  of  New  York,  wherein  the  pro- 
ceeding was  brought.  The  defective  copy  of  the  petition  and 
precept  cannot  be  amended.  Marmac  Building  S  Holding  Corp. 
V.  Vassar  Garage  Corp.,  124  Misc.  226,  207  N.  Y.  Supp.  409. 

10.  Proof  of  service. 

Summary  proceedings  should  be  dismissed  on  the  motion  of 
the  defendants,  where  it  appears  that  the  affidavit  of  the  con- 
stable did  not  show  that  he  served  the  precept  but  merely  stated 
that  he  served  the  petition  upon  the  defendants.  The  general 
appearance  and  answer  by  the  defendants  after  they  had  ap- 
peared specially  on  the  motion  to  dismiss  the  proceedings,  did  not 
waive  the  objection.  Matter  of  Smith,  204  App.  Div.  248,  197 
N.  Y.  Supp.  373. 

E.  Effect  on  lease  of  issuance  and  service  of  precept. 

The  moving  of  the  tenant  from  the  premises,  thereby  enabling 
the  landlord  to  take  possession,  after  the  issuance  and  service  of 
the  precept,  annuls  the  relation  of  landlord  and  tenant  as  of  the 
time  of  removal.  The  removal  is  the  precise  act  and  effect  the 
landlord  seeks,  and  it  is  immaterial  whether  it  is  produced 
through  the  warrant  or  the  conduct  of  the  tenant  in  obedience  to 
the  precept.  Hoffman  Brewing  Co.  v.  Wuttge,  234  N.  Y.  469, 
reversing  200  App.  Div.  357. 

A  landlord  may  recover  under  a  saving  clause  in  a  lease  which 
provides  that  in  case  the  tenant  is  dispossessed  he  will  pay  to  the 
landlord  certain  expenses  and  the  difference  between  the  rent 
contracted  and  the  rent  received  thereafter  by  the  landlord  dur- 
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ing  the  period  specified  in  the  lease,  and  it  is  not  a  defense  to 
such  an  action  that  the  tenant  surrendered  the  premises  to  the 
landlord  following  the  service  of  a  precept  on  him  in  summary 
proceedings  to  dispossess.  An  agreement  of  this  kind  is  legal 
and  valid  and  subjects  the  tenant  to  liability  under  the  conditions 
stated  therein.  45  East  57th  St.  Co.,  Inc.  v.  Millar,  214  App.  Div. 
189,  212  N.  Y.  Supp.  95. 

ARTICLE  VI. 

ANSWER  AND  DEFENSES. 

A.  Civil  Practice  Act,  §  1425.    Answer;  judgment  for  rent  due. 

At  the  time  the  precept  is  returnable  without  waiting  as  prescribed  in  an  action 
before  a  justice  of  the  peace,  or  in  a  municipal  court  in  the  city  of  New  York,  the 
person  to  whom  it  is  directed  or  his  landlord,  or  any  person  in  possession  or  claim- 
ing possession  of  the  premises  or  a  part  thereof,  may  answer,  orally  or  in  writing, 
denying  generally  the  allegations,  or  specifically  any  material  allegation  of  the  peti- 
tion, or  setting  forth  a  statement  of  any  new  matter  constituting  a  legal  or  equitable 
defense,  or  counterclaim.  Such  defense  or  counterclaim  may  be  set  up  and  estab- 
lished in  like  manner  as  though  the  claim  for  rent  in  such  proceeding  was  the  subject 
to  an  action.  If  such  answer  be  oral,  the  substance  thereof  shall  be  indorsed  upon 
the  petition.  If  the  court  finds  that  a  defense  or  counterclaim  has  been  established  in 
whole  or  in  part,  it  shall  upon  rendering  a  final  order,  determine  the  amount  of  rent 
due  to  the  petitioner  or  make  such  other  proper  disposition  as  shall  determine  the 
rights  of  the  parties,  and  may  give  af&rmative  judgment  for  the  amount  found  to  be  due 
on  the  counterclaim.  If  the  precept  contain  a  notice  that  demand  is  made  in  the 
petition  for  a  judgment  for  rent  in  arrears,  and  the  precept  is  served  at  least  five 
days  before  the  return  day  thereof,  the  court  upon  rendering  a  final  order,  may 
determine  the  amount  of  rent  due  to  the  petitioner  and  give  judgment  for  the 
amount  found  to  be  due.     (Amended  by  Chapter  514,  Laws  of  1924.) 

AA.  Civil  Practice  Act,  §  1425-a.    Withdrawal  of  deposit  by  plaintiff. 

When  the  answer  contains  the  defense  that  rent  is  unjust  or  unreasonable,  no 
part  of  any  money,  deposited  by  the  defendant  under  any  provision  of  law  requiring 
such  deposit,  shall  be  subject  to  withdrawal  by  the  plaintifE  until  and  unless  the  bill 
of  particulars,  provided  in  chapter  one  hundred  and  thirty-six  of  the  laws  of  nineteen 
hundred  and  twenty  and  the  acts  amendatory  thereof  and  supplemental  thereto,  shall 
have  been  duly  filed.     (Added  by  Chapter  621,  Laws  of  1924.) 

B.  Who  may  answer. 

In  summary  proceedings  to  dispossess,  commenced  by  the  serv- 
ice of  a  petition  and  a  precept  for  non-payment  of  rent  which  was 
directed  against  the  tenant  and  the  undertenant,  it  is  an  error  to 
strike  out  the  undertenant's  answer  as  insufficient,  although  there 
were  no  allegations  in  the  petition  respecting  him,  where  his 
answer  put  in  issue,  among  other  things,  the  right  of  the  landlord's 
agent  to  bring  the  proceedings,  the  letting  of  the  premises  by  the 
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landlord  to  the  tenant,  the  right  to  payment  in  advance,  that  there 
was  due  a  sum  certain  from  the  tenant  as  rental  for  certain  speci- 
fied months,  and  that  personal  demand  was  made  for  payment  of 
the  rent,  for  the  undertenant,  being  a  person  to  whom  the  precept 
was  directed,  is  entitled,  pursuant  to  section  1425  of  the  Civil  Prac- 
tice Act,  to  deny  generally  the  allegations  of  the  petition.  ,  Full 
Value  Realty  Co.,  Inc.  v.  Stone,  127  Misc.  491,  216  N.  Y.  Supp.  534. 

£.  Tender  of  rent. 

Upon  the  entry  of  a  final  order  in  summary  proceedings  to  dis- 
possess for  non-payment  of  rent,  the  amount  of  the  rent  deposited 
in  court  as  security  to  await  the  result  of  the  trial  is  available  and 
operates  as  a  payment.  The  acceptance  by  the  landlord  of  the 
rent,  although  paid  after  it  is  due,  deprives  the  landlord  of  the 
right  to  exercise  his  election  to  terminate  the  lease  because  of  the 
non-payment  of  the  rent  on  the  due  date.  A  landlord  cannot  have 
both  his  rent  and  a  right  to  terminate  the  lease  because  it  was  not 
promptly  paid.  LevinsTcy  v.  Thompson,  125  Misc.  897,  211  N.  Y. 
Supp.  690. 

G.  Denial  of  landlord's  title. 

A  defendant  canndt  on  appeal  question  for  the  first  time  his 
landlord's  title.  507  Madison  Ave.  Realty  Co.,  Inc.  v.  Martin,  200 
App.  Div.  146, 192  N.  Y.  Supp.  762,  affirmed  233  N.  Y.  683. 

Admission  of  the  landlord's  title  by  the  tenant  in  the  pleadings 
in  a  summary  proceeding  precludes  the  tenant  from  questioning 
the  landlord's  title  at  a  later  stage  of  the  proceeding.  507  Madi- 
son Ave.  Realty  Co.,  Inc.  v.  Martin,  200  App.  Div.  146,  192  N.  Y. 
Supp.  762,  affirmed  233  N.  Y.  683. 

K.  Equitable  defenses. 

That  the  landlord  was  guilty  of  false  representations  in  procur- 
ing the  least  is  no  defense,  for  if  the  tenant  wishes  to  rescind  the 
lease  he  must  surrender  possession  of  the  premises.  McKeever 
V.  Aronow,  194  N.  Y.  Supp.  475. 

Under  section  1425  the  court  has  no  power  to  determine  an 
alleged  defense  whereby  the  defendant  claims  that  the  property 
was  bought  by  the  plaintiff  on  a  mortgage  foreclosure  sale  on  an 
agreement  with  the  defendant  whereby  the  plaintiff  was  to  convey 
the  property  to  the  defendant  and  take  back  a  mortgage.  Blumen- 
auer  v.  Richelson,  219  App.  Div.  462,  219  N.  Y.  Supp.  612. 

In  summary  proceedings  to  dispossess  a  subtenant,  the  tenant 
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previously  having  been  dispossessed,  the  subtenant  cannot  success- 
fully defend  on  the  ground  of  an  agreement  with  one  of  three 
tenants  in  common,  owners  of  the  building,  for  such  an  agreement 
will  not  bind  the  other  tenants  in  common  unless  made  with  author- 
ity, a  fact  not  established  in  this  proceeding,  and,  therefore,  posses- 
sion is  awarded  to  the  landlords.  Matter  of  Early  v.  Robinson, 
128  Misc.  184,  218  N.  Y.  Supp.  §5. 

The  County  Court  does  not  have  equitable  jurisdiction  and, 
hence,  in  a  summary  proceeding  commenced  in  that  court  it  does 
not  have  power  to  award  a  judgment  in  effect  decreeing  the  specific 
performance  of  an  option  agreement  for  a  new  lease.  Armstrong 
V.  Shapiro,  207  App.  Div.  304,  196  N.  Y.  Supp.  630. 

The  Municipal  Court  of  the  city  of  New  York  has  jurisdiction 
of  a  summary  proceeding  to  dispossess  a  tenant  for  non-payment 
of  rent  in  which  equitable  defenses  are  interposed  under  section 
1425  of  the  Civil  Practice  Act,  and,  therefore,  in  such  a  proceeding 
it  is  error  to  exclude  evidence  that  the  deed  under  which  the  land- 
lord was  holding  and  claimed  title  was  in  reality  a  mortgage,  De 
Vita  V.  Pianisani,  127  Misc.  611,  217  N.  Y.  Supp.  438. 

L.  Counterclaun. 

In  summary  proceeding  to  dispossess  a  tenant  for  non-payment 
of  rent  in  which  the  tenant  interposed  an  answer  alleging  a  breach 
of  covenant  of  a  written  lease  and  a  counterclaim  based  on  that 
breach,  evidence  that  the  plaintiff  agreed  orally,  at  the  time  a 
renewal  lease  was  executed,  to  bear  the  legal  burden  of  compelling 
a  certain  tenant  of  adjoining  premises  to  observe  the  covenants  of 
his  lease  against  engaging  in  business  similar  to  that  of  defendant 
is  not  admissible  where  the  written  lease  between  the  plaintiff  and 
the  defendant  contains  a  covenant  that  the  landlord  will  not  rent 
adjoining  premises  for  a  business  similar  to  that  of  the  defendant 
and  there  is  no  claim  that  the  landlord  has  not  complied  with  the 
provisions  of  defendant's  lease;  such  oral  testimony  varies  and 
contradicts  the  written  lease  between  the  parties.  Stonemor 
Realty  Co.  v.  Bey  da,  206  App.  Div.  476,  201  N.  Y.  Supp.  418. 

A  counterclaim  for  the  conversion  by  a  landlord  of  moneys  de- 
posited in  his  hands  by  the  tenant  to  secure  the  payment  of  rent 
may  be  interposed.  Atlas  v.  Morits,  217  App.  Div.  38,  216  N.  Y. 
Supp.  490. 

A  counterclaim  may  be  interposed  which  pleads  that  the  land- 
lord permitted  water  from  the  roof  of  the  landlord's  adjoining 
premises  to  run  on  and  into  the  demised  premises,  damaging  the 
47 
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tenant's  property.  The  result  of  such  an  act  or  omission  would 
constitute  a  trespass  and  a  breach  of  the  covenant  of  quiet  enjoy- 
ment, available  to  the  tenant  as  a  counterclaim  under  subdivision 
2  of  section  266  of  the  Civil  Practice  Act,  since  it  is  a  cause  of 
action  on  contract  existing  at  the  commencement  of  the  action,  and 
the  retention  of  possession  by  the  tenant  would  be  no  defense. 
Harfried  Realty  Co.  v.  Spuyten  Amusement  Corp.,  150  Misc.  904, 
270  N.  Y.  Supp.  692. 

ARTICLE  VII. 

MATTERS  OF  PRACTICE. 

A.  Trial. 

1.  Civil  Practice  Act,  §  1428.    Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by  the  judge  or  justice, 
unless  either  party  to  such  proceedings,  at  the  time  designated  in  such  precept  for 
showing  cause,  shall  demand  a  jury  and  at  the  time  of  such  demand  pay  to  such 
judge  or  justice  the  necessary  costs  and  expenses  of  obtaining  such  jury.  If  a  jury 
be  demanded  and  such  costs  and  expenses  be  paid,  the  judge  or  justice  with  whom 
such  petition  shall  be  filed  shall  nominate  twelve  reputable  persons  qualified  to  serve 
as  jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to  the  sheriff  or  one 
of  the  constables  of  the  county,  or  any  constable  or  marshal  of  the  city  or  town,  com- 
manding him  to  summon  the  persons  so  nominated  to  appear  before  such  judge  or 
justice  at  such  time  or  place  as  he  shall  therein  appoint,  not  more  than  three  days 
from  the  date  thereof,  for  the  purpose  of  trying  the  said  matters  in  difference.  Six 
of  the  persons  so  summoned  shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts  and  shall  be  sworn  by  such  judge  or  justice  well  and  truly  to  hear,  try  and 
determine  the  matters  in  difference  between  the  parties.  After  hearing  the  allega- 
tions and  proofs  of  the  parties,  the  said  jury  shall  be  kept  together  until  they  agree 
on  their  verdict  by  the  sheriff  or  one  of  his  deputies  or  a  constable  or  by  some 
proper  person  appointed  by  the  judge  or  justice  for  that  purpose  who  shall  be 
sworn  to  keep  such  jury  as  is  usual  in  like  eases  of  courts  of  record.  If  such  jury 
cannot  agree  after  being  kept  together  for  such  time  as  such  judge  or  justice  shall 
deem  reasonable,  he  may  discharge  them  and  nominate  a  new  jury  and  issue  a  new 
precept  in  manner  aforesaid.     (Amended  by  Chapter  111,  Laws  of  1923.) 

2.  Jury. 

It  is  error  for  a  justice  to  adjourn  the  proceeding  on  the  return 
day  and  the  day  thereafter  without  joining  issue  and  then,  three 
days  after  the  return  day  of  the  precept,  require  the  defendant  to 
file  an  answer  and  proceed  to  trial  without  a  jury,  though  demand 
was  made  therefor,  for  the  denial  withheld  from  the  defendant  a 
substantial  and  legal  right  to  which  he  was  entitled.  The  defend- 
ant's  demand  for  a  jury  trial  was  timely,  where  the  application 
therefor  was  made  immediately  upon  issue  being  joined  on  the 
adjourned  day.  Matter  of  Paladino,  126  Misc.  488,  214  N.  Y, 
Supp.  552. 
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If  there  are  controverted  questions  of  fact,  the  tenant  should  be 
permitted  to  go  to  the  jury  on  the  issues.  The  fact  that  the  tenant 
made  a  motion  to  dismiss  the  petition  for  failure  of  proof  and  the 
landlord  then  moved  for  a  directed  verdict,  which  latter  motion 
■was  granted,  does  not  deprive  the  tenant  of  his  right  to  have  the 
questions  of  fact  decided  by  the  jury.  Turk  v.  Hirsch,  128  Misc. 
444,  218  N.  Y.  Supp.  316. 

D.  Examination  of  party  before  trial. 
As  the  purpose  of  summary  proceedings  is  to  obtain  speed  and 
promptness  in  the  determination,  it  is  held  that  a  motion  for  the 
examination  of  a  party  before  trial  is  not  permissible.  Dubrowsky 
V.  Goldsmith,  202  App.  Div.  818,  195  N.  Y.  Supp.  67;  Inter-City 
Apartment  House  Co.  v.  Curran,  125  Misc.  921,  212  N.  Y.  Supp.  284. 

ARTICLE  VIII. 
FINAL  ORDER. 

D.  When  petitioner  entitled  to  final  order. 

A  motion  cannot  be  made  in  summary  proceedings  for  a  judg- 
ment on  the  pleadings  under  Rule  113  of  the  Eules  of  Civil  Prac- 
tice. 905  West  End  Avenue  Corp.  v.  Peers,  118  Misc.  754,  195 
N.  Y.  Supp.  86. 

If  the  affidavit  of  service  of  the  precept  does  not  give  the  court 
jurisdiction  of  the  proceedings,  a  final  order  therein  is  without 
jurisdiction,  and  will  not  bar  the  landlord  from  recovery  of  subse- 
quent rent.  Raner  v.  Goldberg,  125  Misc.  329,  209  N.  Y.  Supp.  750, 
reversed  215  App.  Div.  355,  213  N.  Y.  Supp.  345,  reversed  244 
N.  Y.  438. 

Where  the  proceeding  is  properly  instituted  for  non-payment  of 
rent,  after  the  preliminary  requirement  of  demand,  followed  by 
refusal  by  the  tenant  to  pay  or  to  remove,  it  is  not  a  "sufficient 
cause ' '  to  defeat  the  proceeding  that  the  tenant  has  given  up  pos- 
session after  the  service  of  the  precept ;  and  the  landlord,  if  justi- 
fied in  instituting  such  proceeding,  under  the  existing  statute,  is 
entitled  to  a  final  adjudication  of  the  rights  of  the  parties  which, 
in  a  proceeding  such  as  a  summary  proceeding,  are  to  be  deter- 
mined as  they  existed  at  the  time  the  proceeding  was  commenced. 
Four-Forty-One  Holding  Corp.  v.  Blook,  148  Misc.  565,  266  N.  Y. 
Supp.  233. 
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G.  Determination  of  amount  of  rent  due. 

Section  1425  of  the  Civil  Practice  Act,  as  amended  by  Chapter 
514  of  the  Laws  of  1924,  which  provides  for  judgment  for  rent,  does 
not  warrant  the  entry  of  judgment  therefor  against  a  tenant  not 
personally  served  with  the  precept  or  who  has  not  appeared  in  the 
proceeding.   Brambir  v.  Seifert,  127  Misc.  603,  217  N.  Y.  Supp.  127. 

H.  Costs. 

Costs  to  a  petitioner  in  summary  proceedings  in  the  Municipal 
Court  are  limited  by  subdivision  10  of  section  164  of  the  Municipal 
Court  Code  to  ten  dollars  and  necessary  disbursements.  Goldberg 
V.  Levine,  199  App.  Div.  292, 192  N.  Y.  Supp.  124. 

"With  the  exceptions  noted  in  section  1431  of  the  Civil  Practice 
Act,  the  successful  party  in  summary  proceedings  is  entitled  to 
recover  as  costs  only  the  items  of  expenses  for  fees  and  other  dis- 
bursements actually  and  legally  paid  or  incurred,  not  to  exceed 
fifteen  dollars,  and  the  fees  of  witnesses,  if  any,  attending  from 
another  county.  Mt.  Hope  Holding  Corp.  v.  Tober,  136  Misc.  826, 
242  N.  Y.  Supp.  354. 

I.  Effect  of  final  order. 

A  final  order  which  the  court  had  no  jurisdiction  to  make  is  null 
and  void  and  subject  to  attack  either  directly  or  collaterally.  It  is 
not  necessary  for  the  defendant  to  appeal  from  such  order  in  order 
to  establish  its  nullity.  Goldberg  v.  Levine,  199  App.  Div.  292, 192 
N.  Y.  Supp.  124. 

A  final  order  dispossessing  a  tenant  is  not  a  bar  to  a  subsequent 
action  brought  by  the  tenant  against  the  landlord  based  on  fraud. 
Priestley  v.  Silver,  203  N.  Y.  Supp.  99. 

ARTICLE  IX. 

WARRANT  OF  DISPOSSESSION. 

E.  Execution  of  warrant. 

An  application  for  a  mandamus  order  against  a  city  marshal  for 
failing  to  execute  a  warrant  duly  issued  in  a  summary  proceeding 
to  dispossess  a  tenant  will  be  granted,  for  under  section  1433  of  the 
Civil  Practice  Act  the  marshal's  duty  to  execute  the  warrant  is 
mandatory,  and  it  is  no  excuse  for  him  to  allege  that  the  family  so 
evicted  would  become  a  public  charge.  Matter  of  Altman  v.  Joffe, 
138  Misc.  745,  247  N.  Y.  Supp.  53. 
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F.  Effect  of  final  order  of  dispossession. 

The  issuance  of  a  warrant  of  dispossession  cancels  the  agree- 
ment between  the  parties.  Giroux  v.  McCrea,  204  App.  Div.  192, 
197  N.  Y.  862. 

The  lease  is  terminated  by  the  issuance  of  the  warrant  of  dis- 
possession. Thereafter  the  tenants  are  not  obligated  to  pay  either 
"rent"  or  "additional  rent."  The  vacation  of  the  final  order  and 
warrant  in  the  proceedings  and  the  dismissal  of  the  petition  on  the 
ex  parte  application  of  the  landlord  does  not  revive  the  lease. 
Swerdlow  v.  Harrow,  213  App.  Div.  521,  210  N.  Y.  Supp.  265. 

The  issuance  of  a  warrant  of  dispossession  cancels  the  lease, 
although  the  tenant  thereupon  moves  from  the  premises  and  the 
warrant  is  not  served  on  him.  Thereafter  the  landlord  cannot 
recover  any  rent,  as  such,  under  the  terms  of  the  lease.  16-18  East 
30th  St.  Realty  Corp.  v.  Feller,  191  N.  Y.  Supp.  332. 

Although  the  issuance  of  a  warrant  under  section  1334  has  the 
effect  of  annulling  the  relation  of  landlord  and  tenant,  the  relation 
is  re-established  when  the  tenant  regains  possession  of  the  prem- 
ises. Golde  C.  Shop  v.  Loew's  Buffalo  Theatres,  236  N.  Y,  465, 
reversing  206  App.  Div.  780. 

A  final  order  and  decision  in  summary  proceedings  before  a 
justice  of  the  peace,  instituted  prior  to  the  expiration  of  the 
tenant's  term,  in  which  the  landlord  construed  the  tenant's  hold- 
ing as  a  tenancy  at  will  and  alleged  that  his  failure  to  sign  the 
written  lease  constituted  a  breach,  is  not  a  bar  to  a  subsequent 
action  by  the  tenant  to  recover  more  than  $200  as  unliquidated 
damages,  consisting  of  the  amount  of  money  expended  by  him 
during  his  occupancy  and  the  value  of  the  work,  labor  and  services 
performed.  Giroux  v.  McCrea,  204  App.  Div.  192,  197  N.  Y. 
Supp.  862. 

Although  ordinarily  the  removal  of  a  tenant  from  demised 
premises  in  obedience  to  a  precept  served  upon  him  in  summary 
proceedings  effects  a  cancellation  of  the  lease,  it  is  competent 
for  the  parties  to  the  lease  to  agree  therein  that  even  after  dis- 
possession by  summary  proceedings  the  lessee  shall  remain  liable 
for  the  rent,  but  such  result  does  not  follow  from  a  clause  in 
the  lease  giving  the  lessor  the  right  after  resuming  possession 
to  relet  the  premises  and  hold  the  tenant  for  any  deficiency  in 
rent.  In  such  a  case  if  the  landlord  makes  no  effort  to  relet, 
the  lessee's  liability  for  rent  ceases  after  he  gives  up  possession. 
3157  Broadway  Corporation  v.  Kirhy,  199  N.  Y.  Supp.  599. 
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If  a  lease  contains  a  provision  allowing  the  landlord  to  enter 
the  premises  and  relet  them  as  agent  of  the  tenants,  an  eviction 
in  summary  proceedings  does  not  terminate  the  lease,  and  the 
tenant  is  not  entitled  to  recover  a  deposit  made  as  security  for 
rent  until  the  termination  of  the  lease.  Eenochstein  v.  Nachman, 
218  App.  Div.  673,  219  N.  Y.  Supp.  199. 

If  the  lease  contains  a  provision  that  in  case  of  default  a  land- 
lord may  re-enter  the  premises  and  relet  them  as  agent  for  the 
tenants,  the  tenants  are  liable  for  the  stipulated  rent,  less  any 
amount  that  the  landlord  may  procure  through  the  reletting.  The 
fact  that  the  tenants  move  before  the  warrant  is  issued  does  not 
relieve  them  from  the,  force  of  the  stipulation,  for  a  removal  in 
anticipation  of  the  issuance  of  a  warrant  is  equivalent  to  an 
eviction  in  summary  proceedings.  Henoch-Stein  v.  Nachman,  218 
App.  Div.  673,  219  N.  Y.  Supp.  199. 

A  landlord  can  recover  rent  under  a  lease  only  so  far  as  the 
same  is  due  at  the  time  of  the  issuance  of  the  precept.  His  remedy 
for  subsequent  use  of  the  premises  is  an  action  for  use  and  occupa- 
tion.   Martin  v.  Moulton,  200  N.  Y.  Supp.  213. 

There  can  be  no  doubt  of  the  general  principle  that  where  a 
tenant  removes  from  the  premises  after  a  warrant  in  summary 
proceedings  has  been  issued,  the  conventional  relationship  of  land- 
lord and  tenant  ceases  and  the  landlord  may  not  recover  from 
the  tenant,  as  rent,  subsequent  installments  thereof  for  which 
the  lease  provides.  (Cornwell  v.  Sanford,  222  N.  Y.  248;  Hoffman 
Brewing  Co.  v.  Wuttge,  234  N.  Y.  469;  Hermitage  Co.  v.  Levine, 
248  N.  Y.  333;  Kottler  v.  New  York  Bargain  House,  242  N.  Y. 
28.)  The  principle  finds  statutory  expression  in  section  1434  of 
the  Civil  Practice  Act  which  states:  "The  issuing  of  a  warrant 
for  the  removal  of  a  tenant  from  demised  premises  cancels  the 
agreement  for  the  use  of  the  premises,  if  any,  under  which  the 
person  removed  hold  them,  and  annuls  accordingly  the  relation 
of  landlord  and  tenant, ' '  it  being  provided,  however,  that  the  land- 
lord may  recover  rent  payable  before  the  warrant  was  issued,  or 
the  reasonable  value  of  the  use  of  the  premises  prior  to  such 
time.  "After  the  tenant  has  been  ejected  in  suimnary  proceed- 
ings, the  lease  was  at  an  end.  What  survived  was  a  liability,  not 
for  rent,  but  for  damages  {Kottler  v.  N.  Y.  Bargain  House,  242 
N.  Y.  28)."  (Per  Cardozo,  Ch.  J.,  in  Hermitage  Co.  v.  Levine, 
supra,  at  p.  336.)  These  principles,  however,  do  not  prevent  land- 
lord and  tenant  from  contracting  as  they  please,  even  in  respect 
to  periods  subsequent  to  eviction,  after  the  termination  of  the 
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relationship  of  landlord  and  tenant.     {Hermitage  Co.  v.  Levine, 
supra.)    International  Publications  v.  Matchabelli,  260  N.  Y.  451.) 

ARTICLE  X. 

STAY  OF  PROCEEDINGS. 

BB.  Civil  Practice  Act,  §  1436-a.    Discretionary  stay  where  tenant  holds 
over  in  premises  occupied  for  dwelling  purposes  in  New  York  City. 

1.  Where  a  final  order  shall  have  been  granted  in  a  proceeding  to  recover  the  pos- 
session of  premises  in  the  city  of  New  York  occupied  for  dwelling  purposes,  other 
than  a  room  or  rooms  in  an  hotel,  lodging  house,  or  rooming  house,  upon  the  ground 
that  the  occupant  is  holding  over  and  continuing  in  possession  of  the  premises  after 
the  expiration  of  his  term  and  without  the  permission  of  the  landlord,  the  court  wherein 
the  order  was  granted  or  a  judge  or  justice  thereof,  on  appUeation  of  the  occupant 
may,  in  its  or  his  discretion,  stay  the  issuance  of  a  warrant  and  also  stay  any 
execution  to  collect  the  costs  of  the  proceeding  for  such  period,  not  more  than  six 
months,  as  to  the  court,  judge  or  justice  in  its  or  his  discretion  may  deem  proper. 

2.  If  upon  such  application,  it  appears  that  the  premises  described  in  the  petition 
are  used  for  dwelling  purposes;  that  the  application  is  made  in  good  faith;  that 
the  applicant  cannot  within  the  neighborhood  secure  suitable  premises  similar  to 
those  occupied  by  him  and  that  he  made  due  and  reasonable  efforts  to  secure  such 
other  premises,  or  that  by  reason  of  other  facts  it  would  occasion  extreme  hardship 
to  him  or  his  family  if  the  stay  were  not  granted,  the  court,  judge  or  justice  may 
grant  a  stay  as  provided  herein,  subject  to  compliance  with  the  conditions  here- 
inafter provided- 

3.  Such  stay,  if  granted,  shall  be  granted  and  continue  effective  only  upon  the 
condition  that  the  person  against  whom  the  final  order  is  made  shall  make  a  deposit 
jn  court  of  the  entire  amount,  or  such  installments  thereof  from  time  to  time,  as  the 
court,  judge  or  justice  may  direct,  for  the  occupation  of  the  premises  for  the  period 
of  the  stay,  at  the  rate  for  which  he  was  liable  as  rent  for  the  month  immediately 
prior  to  the  expiration  of  his  term  or  tenancy,  plus  such  additional  amount,  if  any, 
BB  the  court,  judge  or  justice  may  determine  to  be  the  difference  between  such  rent 
and  the  reasonable  rent  or  value  of  the.  use  and  occupation  of  the  premises;  such 
deposit  shall  also  include  all  rent  unpaid  by  the  occupant  prior  to  the  period  of  the 
stay.  The  amount  of  such  deposit  shall  be  determined  by  the  court,  judge  or 
justice  upon  the  application  for  the  stay  and  such  determination  shall  be  final  and 
conclusive  in  respect  to  the  amount  of  such  deposit,  and  the  amount  thereof  shall  be 
paid  into  court,  in  such  manner  and  in  such  installments,  if  any,  as  the  court,  judge 
or  justice  may  direct.  A  separate  account  shall  be  kept  of  the  amount  to  the  credit 
of  each  proceeding,  and  all  such  payments  shall  be  deposited  in  a  bank  or  trust  company 
and  shall  be  subject  to  the  cheek  of  the  clerk  of  the  court,  if  there  be  one,  or  other- 
wise of  the  judge  or  justice.  The  clerk  of  the  court,  if  there  be  one,  and  otherwise  the 
judge  or  justice  shall  pay  to  the  landlord  or  his  duly  authorized  agent,  the  amount 
of  such  deposit  in  accordance  with  the  terms  of  the  stay  or  the  further  order  of  the 

court. 

4.  The  provisions  of  this  section  shall  not  apply  to  a  proceeding  where  the  peti- 
tioner shows  to  the  satisfaction  of  the  court  that  he  desires  in  good  faith  to  recover 
the  premises  for  the  purpose  of  demolishing  same  with  the  intention  of  constructing 
a  new  building,  plans  for  which  new  building  shall  have  been  duly  filed  and  approved 
by  the  proper  authority;  nor  shall  it  apply  to  a  proceeding  to  recover  possession  upon 
the  ground  that  an  occupant  is  holding  over  and  is  objectionable  if  the  landlord  shall 
establish  to  the  satisfaction  of  the  court  that  such  occupant  is  objectionable. 
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5.  Any  provision  of  a  lease  or  other  agreement  whereby  a  lessee  or  tenant  waives 
any  provision  of  this  section  shall  be  deemed  against  public  policy  and  void.  (Added 
by  Chapter  820,  Laws  of  1930.) 

In  the  city  of  New  York  a  justice  of  the  Municipal  Court  has 
no  power  to  grant  a  stay  in  a  summary  proceeding  for  longer  than 
the  thirty  days  prescribed  by  subdivision  3  of  section  6  of  the 
Municipal  Court  Code.  Guttilla  v.  Dorg,  122  Misc.  464,  203  N.  Y. 
Supp.  102. 

The  Municipal  Court  of  the  city  of  New  York  has  jurisdiction 
under  subdivision  7  of  section  6  of  the  New  York  City  Municipal 
Court  Code  and  section  1457  of  the  Civil  Practice  Act  to  vacate 
a  final  order  in  summary  proceedings  to  dispossess  upon  applica- 
tion by  the  tenant,  and  an  order  should  not  be  granted  by  the 
Supreme  Court  prohibiting  the  Municipal  Court  from  entertain- 
ing such  a  motion.  People  ex  rel.  45  East  blth  St.  Co.,  Inc.  v. 
culvers,  210  App.  Div.  258,  205  N.  Y.  Supp.  460. 

ARTICLE  XI. 

REDEMPTION. 

A.  Civil  Practice  Act,  §  1437.    Redemption  by  lessee. 

Where  the  special  proceeding  is  founded  upon  an  allegation  that  a  lessee  holds 
over  after  a  default  in  the  payment  of  rent,  and  the  unexpired  term  of  the  lease 
under  which  the  premises  are  held  exceeds  five  years  at  the  time  when  the  warrant 
is  issued  the  lessee,  his  executor,  administrator  or  assignee,  at  any  time  within  one 
year  after  the  execution  of  the  warrant,  unless  by  the  terms  of  the  lease  such 
lessee  shall  have  heretofore  waived  or  shall  hereafter  waive  his  right  to  redeem,  or 
such  lessee,  executor,  administrator  or  assignee  shall  have  subsequently,  waived  the 
right  to  redeem  by  a  written  instrument  filed  and  recorded  in  the  oflSce  in  which 
the  lease  is  recorded,  or  if  not  so  recorded,  in  the  office  in  which  deeds  are  required 
to  be  recorded  of  the  county  in  which  the  leased  premises  are  located,  may  pay  or 
tender  to  the  petitioner,  his  heir,  executor,  administrator  or  assignee,  or  if,  within, 
five  days  before  the  expiration  of  the  year,  he  cannot  be  found,  with  reasonable 
diligence,  within  the  city  or  town  wherein  the  property  or  a  portion  thereof  is 
situated,  then  to  the  judge  or  justice  who  issued  the  warrant,  or  his  successor  in 
office,  all  rent  in  arrear  at  the  time  of  the  payment  or  tender  with  interest  thereupon 
and  the  costs  and  charges  incurred  by  the  petitioner.  Thereupon  the  person  making 
the  payment  or  tender  shall  be  entitled  to  the  possession  of  the  demised  premises 
under  the  lease  and  may  hold  and  enjoy  the  same  according  to  the  terms  of  the 
original  demise,  except  as  otherwise  prescribed  in  the  next  section  but  one.  (Amended 
by  Chapter  553,  Laws  of  1928.) 

B.    Civil  Practice  Act,  §  1438.    Redemption  by  creditor  of  lessee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of  the  lessee  whose 
judgment  was  docketed  in  the  county  before  the  precept  was  issued,  or  a  mortgagee 
of  the  lease  whose  mortgage  was  duly  recorded  in  the  county  before  the  precept 
was  issued,  unless  by  the  terms  of  the  lease  the  lessee  shall  have  waived  his  right 
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to  redeem,  or  sueh  lessee,  or  his  executor,  administrator  or  assignee  shall  have  subse- 
quently waived  the  right  to  redeem  by  a  written  instrument  filed  and  recorded  in  the 
ofS.ce  in  which  the  lease  is  recorded,  or  if  not  so  recorded,  in  the  office  in  which 
deeds  are  required  to  be  recorded  of  the  county  in  which  the  leased  premises  are 
located  before  such  judgment  was  docketed  or  such  mortgage  recorded,  or  such  judg- 
ment creditor  or  mortgagee  himself  shall  have  waived  in  writing  his  right  to  redeem, 
may  at  any  time  before  the  expiration  of  one  year  after  the  execution  of  the  warrant, 
unless  a  redemption  has  been  made  as  prescribed  in  the  last  section,  file  with  the 
judge  or  justice  who  issued  the  warrant,  or  with  his  successor  in  ofSice,  a  noisice 
epecifying  his  interest  and  the  sum  due  to  him,  describing  the  premises,  and  stating 
that  it  is  his  intention  to  redeem  as  prescribed  in  this  section.  If  a  redemption  is 
not  made  by  the  lessee,  his  executor,  administrator  or  assignee  within  a  year  after 
the  execution  of  the  warrant,  the  person  so  filing  a  notice,  or,  if  two  or  more  persons 
have  filed  such  notices  the  one  who  holds  the  first  lien,  at  any  time  before  two  o'clock 
of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  may  redeem  for  his  own  benefit  in  like  manner  as  the  lessee,  his  executor, 
administrator  or  assignee  might  have  so  redeemed.  Where  two  or  more  judgment 
creditors  or  mortgagees  have  filed  such  notices,  the  holder  of  the  second  lien  may  so 
redeem  at  any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday, 
next  succeeding  that  in  which  the  holder  of  the  first  lien  might  have  redeemed;  and 
the  holder  of  the  third  and  each  subsequent  lien  may  redeem  in  like  manner  at  any 
time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding 
that  in  which  his  predecessor  might  have  redeemed.  But  a  second  or  subsequent 
redemption  is  not  valid  unless  the  person  redeeming  pays  or  tenders  to  each  of  his 
predecessors  who  has  redeemed  the  sum  paid  by  him  to  redeem  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposit  those  sums  with  the  judge  or  justice 
for  the  benefit  of  his  predecessor  or  predecessors.  (Amended  by  Chapter  553,  Laws 
of  1928.) 

A  mortgagee  of  a  lease  has  no  right  to  redeem  under  sections 
1438-1440  of  the  Civil  Practice  Act,  where  the  warrant  of  dispos- 
session has  not  been  executed.  Hoffman  Brewing  Co.  v.  Wuttge, 
234  N.  Y.  469,  reversing  200  App.  Div.  357. 

ARTICLE  XII. 

APPEALS  AND  RESTITUTION. 

E.  Orders  appealable. 

A  new  trial  cannot  be  had  in  the  County  Court  on  appeal 
where  the  petitioner  has  demanded  merely  the  possession  of  the 
property.  The  appellant,  by  noticing  the  case  for  trial  and  taking 
part  in  the  selection  of  the  jury,  does  not  waive  the  point,  for  mere 
acquiescence  will  not  confer  jurisdiction  on  the  appellate  court 
to  grant  a  new  trial  in  such  a  case.  Eandshhe  v.  Loysen,  203  App. 
Div.  21,  196  N.  Y.  Supp.  351. 

I.  Stay  pending  appeal. 

A  stay  of  proceedings  under  section  1443  of  the  Civil  Practice 
Act  is  discretionary.    Before  such  a  stay  is  granted,  the  tenant 
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should  show  that  there  is  merit  to  his  appeal.  627  Fox  St.  Corp. 
V.  Solomon,  190  N.  Y.  Supp.  434. 

An  action  upon  the  bond  given  to  stay  proceedings  pending 
the  appeal  may  be  maintained,  without  the  plaintiff  first  procuring 
an  assessment  of  damages  in  an  action  against  the  tenant.  Kespert 
V.  Union  Indemnity  Co.,  198  N.  Y.  Supp.  532. 

Section  1443  of  the  Civil  Practice  Act  is  intended  merely  to 
afford  to  the  tenant  the  right  of  actual  occupancy  until  the  appel- 
late court  has  determined  whether  the  case  was  correctly  decided 
below.  The  tenant  is  not  to  be  relieved,  in  respect  of  money 
damages,  of  the  force  and  effect  of  a  judgment  because  he  is  given 
the  right  to  continuance  of  occupancy  while  he  seeks  to  review 
the  judgment  that  has  fixed  his  status.  Kespert  v.  Union  Indemnity 
Co.,  198  N.  Y.  Supp.  532. 

In  an  action  on  a  bond  given  under  section  1443  of  the  Civil 
Practice  Act  by  a  tenant  on  appeal,  the  appeal  having  been  decided 
adversely  to  the  tenant,  the  surety  is  liable  for  the  rental  value 
of  the  premises  during  a  period  from  the  final  order  and  the 
affirmance  on  appeal,  but  not  for  the  expenses  of  the  proceeding 
or  counsel  fees  on  appeal.  Kespert  v.  Union  Indemnity  Co.,  198 
N.  Y.  Supp.  532. 

A  tenant  who  appeals  from  a  final  order  awarding  possession 
to  the  true  owner  and  procures  a  stay  of  proceedings  pending 
the  appeal,  impliedly  agrees  to  pay  the  owner  whatever  sum  the 
court  determines  to  be  the  just  and  reasonable  value  for  the 
use  and  occupation  during  the  time  he  continues  to  occupy  the 
premises.    Ginsberg  v.  Leit,  197  N.  Y.  Supp.  95. 

J.  Bestitution. 

Eestitution  upon  a  motion  is  discretionary  and  failure  of  the 
court  to  order  restitution  upon  the  reversal  of  the  final  order  is 
not  to  be  viewed  as  an  adjudication  adverse  to  the  tenant's  rights. 
Golde  C.  Shop  v.  Loew's  Buffalo  Theatres,  236  N.  Y.  465,  reversing 
206  App.  Div.  780. 

K.  Recovery  of  damages  upon  reversal. 

When  the  final  order  is  reversed  it  is  not  necessary  for  the 
appellate  court  to  enter  a  final  order  of  restitution  in  order  to 
re-establish  the  relation  of  landlord  and  tenant  between  the  parties. 
Goldberg  v.  Levine,  199  App.  Div.  292,  192  N.  Y.  Supp.  124. 
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ARTICLE  I. 

NEW  ARTICLE  45  AND  COMMENTARY. 

Article  45  covering  proceedings  supplementary  to  execution  was 
repealed  and  a  new  Article  45,  entitled  "Proceedings  Supple- 
mentary to  Judgment"  in  the  place  thereof  enacted  to  go  into 
effect  September  1,  1935.     The  entire  article  is  set  forth  herein. 

Following  each  section  of  new  Article  45  as  printed  herein 
is  given  a  commentary  thereon  for  the  privilege  of  using  which 
in  this  supplement  the  editor  is  indebted  to  Julius  Applebaum, 
Esq.,  member  of  the  New  York  Bar  with  offices  at  32  Broadway, 
New  York  City,  and  chairman  of  the  committee  on  improvement 
of  supplementary  proceedings  of  the  Brooklyn  Bar  Association, 
and  to  the  editor  of  the  New  York  Law  Journal,  Hon.  Archibald 
R.  Watson,  in  which  appeared  Mr.  Applebaum 's  articles.  The 
editor  feels  that  the  spirit  of  this  revision  and  its  intendment 
is  so  completely  portrayed  in  these  commentaries,  section  by  sec- 
tion, that  the  profession  will  be  materially  assisted  in  under- 
standing the  new  article  by  having  access  generally  to  the  valuable 
resume  prepared  by  Mr.  Applebaum. 

§  773.  In  what  cases  judgment  creditor  may  maintain  proceedings. 

To  entitle  a  judgment  creditor  to  maintain  a  special  proceeding  authorized  by 
this  article,  the  judgment  must  have  been  rendered  in  any  sum  by  any  court  of 
this  state,  whether  or  not  of  record.  A  decree  or  order  awarding  the  payment  of 
money  shall  be  deemed  a  judgment  for  the  purpose  of  this  article.  A  proceeding 
may  be  maintained  until  such  judgment  is  satisfied,  vacated  or  barred  by  the  statute 
of  limitations. 

This  section  provides  in  what  cases  the  creditor  may  maintain 
the  proceeding  under  the  new  act.  Any  judgment  creditor  may 
maintain  the  proceeding  until  the  judgment  is  satisfied,  vacated 
or  barred  by  the  Statute  of  Limitations.  A  decree  or  order  award- 
ing the  payment  of  money  is  deemed  a  judgment  for  the  purpose 
of  the  article.  It  is  to  be  noted  that  the  old  provision,  section 
775,  that  "the  judgment  must  have  been  rendered  for  a  sum  not 
less  than  twenty-five  dollars"  has  been  eliminated.  There  have 
also  been  eliminated  the  provisions  setting  forth  the  manner  in 
which  the  court  must  have  acquired  jurisdiction,  e.g.,  debtor's 
appearance,  personal  service,  &c. 

Provisions  of  new  Article  45  presented  in  this  Supplement,  pp.  747-776,  may  be 
read,  for  probable  construction,  in  the  light  of  the  material  presented  under  the  appro- 
priate similar  provision  in  former  Article  45,  this  Supplement,  pp.  776-787. 
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The  new  provision  is  simple.  So  long  as  the  judgment,  in 
whatever  sum,  is  outstanding,  the  supplementary  proceedings  may 
be  maintained.  There  never  was  any  reason  why  a  person  who 
recovered  a  sum  less  than  twenty-five  dollars  should  be  barred 
from  the  relief  granted  by  the  law  to  enforce  such  judgment, 
decree  or  order.  Small  claims  were  sufficiently  important  to  have 
a  small  claims  court  established  for  them.  In  addition,  it  will 
no  longer  be  necessary,  so  far  as  supplementary  proceedings  are 
concerned,  to  sue  on  a  judgment  after  ten  years,  though  the 
judgment  has  not  been  barred  by  the  Statute  of  Limitations. 

§  774.  How  proceedings  may  be  instituted. 

Proceedings  under  this  article  may  be  instituted: 

1.  By  order  of  the  court. 

2.  By  subpoena  of  the  judgment  creditor's  attorney,  served  upon  the  judgment 
debtor,  a  third  party  or  a  witness. 

3.  By  warrant  issued  as  in  this  article  provided. 

Such  order  or  subpoena  shall  require  the  attendance  of  the  judgment  debtor  or 
third  party  or  witness,  to  whom  it  is  directed,  to  appear  for  examination  at  a  time 
and  place  to  be  specified  therein,  concerning  the  property  of  the  judgment  debtor. 
Examinations  of  the  debtor,  third  party  and  witnesses  may  be  had  simultaneously 
or  separately,  and  the  close  of  one  or  more  of  such  examinations  shall  not  affect  the 
proceedings  not  concluded. 

Under  this  section  the  proceeding  may  be  instituted: 

1.  By  order. 

2.  By  subpoena  of  the  judgment  creditor 's  attorney  served  upon 
the  judgment  debtor,  third  party  or  witness. 

3.  By  warrant  issued  as  in  the  article  provided. 

It  is  provided  that  the  examinations  of  the  debtor,  third  party 
or  witness  may  be  had  simultaneously  or  separately,  and  the 
close  of  one  or  more  shall  not  affect  the  proceedings  not  concluded. 

The  procedure  for  the  examinations  of  the  debtor,  of  the  third 
party  and  of  the  witnesses  is  provided  and  set  forth  under  separate 
sections. 

§  775.  Procedure  for  examination  of  judgment  debtor. 

1.  The  judgment  creditor  shall  be  entitled  to  an  order  for  the  examination  of  such 
judgment  debtor  concerning  his  property,  income  or  other  means  for  satisfying  the 
judgment  upon  proof  by  affidavit  that  the  judgment  is  unpaid  in  whole  or  in  part. 
When  a  proceeding  shall  have  been  instituted  and  closed,  no  further  proceedings  shall 
be  instituted  herein  against  the  judgment  debtor  except  by  order  of  the  court  which 
shall  be  granted  (1)  upon  showing  that  two  years  have  elapsed  since  the  lasfe 
examination  of  the  judgment  debtor  in  supplementary  proceedings  on  such  judgment 
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or  (2)  that  there  is  reason  to  believe  the  judgment  debtor  has  property  or  income 
or  is  entitled  to  property  or  moneys,  which  may  be  reached  under  the  judgment. 
Such  order  may  contain  a  provision  restraining  the  judgment  debtor  from  trans- 
ferring or  disposing  of  any  of  his  property  not  exempt  by  law  from  application  to 
the  judgment,  and  such  other  provisions  as  the  court  may  deem  proper. 

2.  The  attorney  for  the  judgment  creditor  may  at  any  time  within  two  years 
from  the  recovery  of  such  judgment,  issue  a  subpoena  directed  to  the  judgment  debtor 
requiring  his  appearance  for  examination  concerning  his  property,  income  or  other 
means  for  satisfying  the  judgment.  The  subpoena  must  state  the  court  in  which  the 
supplementary  proceeding  is  instituted  and  the  names  of  the  judgment  creditor  and  of 
the  judgment  debtor  and  must  be  subscribed  in  the  name  of  the  attorney  for  the 
judgment  creditor,  together  with  his  office  address.  The  subpoena  shall  be  ia  sub- 
stantially the  following  form,  the  blanks  being  properly  filled  in: 

"The  People  of  the  State  of  New  York 

To  the  above  named  judgment  debtor, 

Greeting: 

Whereas,  a  certain  judgment  in  the   sum   of   $  has   been  recovered   by 

,   the   judgment   creditor   against  ,   the   judgment   debtor,    in 

the  court,  county  of  (City  of)  on  the 

day  of  ,  said  judgment  having  been  docketed  in  the  office  of  the  clerk 

of  ,  on  the  day  of  ; 

Now,  therefore,  we  command  you,  and  each  of  you,  to  appear  and  attend  before 
one  of  the  justices  of  our  court  at  a  special  term,  part  thereof,  to  be 

held  in  and  for  the  county  of  (City  of)  on  the  day 

of  at  o'clock  in  the  noon,  to  be  examined  under  oath 

concerning  your  property,  income  or  other  means  for  satisfying  such  judgment;  and 
for  a  failure  to  attend  you  will  be  deemed  guilty  of  a  contempt  of  court  and  liable 
to  punishment  in  accordance  with  article  forty-five  of  the  civil  practice  act. 

Witness,  Honorable  ,  one  of  the  justices  of  our  said  court, 

at  the  day  of 


Attorney  for  judgment  creditor." 


An  attorney  shaU  not  issue  a  subpoena  for  the  examination  of  a  debtor  under  this 
section  where  such  debtor  has  been  previously  examined  on  such  judgment  or  has 
previously  been  required  to  and  did  attend  a  court  of  record  pursuant  to  an  order  or 
subpoena  for  examination  in  proceedings  supplementary  to  such  judgment. 

3.  Whenever  it  appears  by  affidavit  to  the  satisfaction  of  the  court  that  there  is 
danger  that  the  judgment  debtor  will  leave  the  state  or  conceals  himself  and  that 
there  is  reason  to  believe  that  the  judgment  debtor  has  in  his  possession  or  control 
property  which  may  be  reached  by  the  judgment  creditor  under  this  article,  the  court 
may  issue  a  warrant  requiring  the  sheriff  of  any  county  within  the  state  where  the 
judgment  debtor  may  be  found,  to  arrest  him  and  bring  him  before  the  court,  judge 
or  justice  issuing  the  warrant.  Under  such  circumstances  the  warrant  may  be  issued 
though  a  proceeding  be  pending  under  an  order  or  subpoena. 

This  section  provides  for  the  procedure  for  the  examination 
of  the  judgment  debtor.  It  contains  the  three  methods  by  which 
the  examination  of  the  judgment  debtor  may  be  instituted : 
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By  Order — Before  the  enactment  of  the  "old"  section  773-a 
in  1932  all  supplementary  proceedings  were  instituted  by  order 
of  the  court.  In  Kings  county  alone,  the  number  of  such  orders 
signed  by  justices  increased  from  100,309  in  1927  to  106,966  in 
1931.  Even  to-day  thousands  of  these  orders  are  signed  at  every 
term. 

It  is  expected  that  the  institution  of  the  proceeding  by  order, 
except  where  required  as  hereinafter  discussed,  will  become  a 
rarity.  It  is  hoped  that  attorneys  will  avail  themselves  of  the 
practice  provided  under  subdivision  "2"  and  will  not  resort  to 
application  for  order  to  the  court  except  where  it  is  necessary. 
The  co-operation  by  attorneys  in  this  respect  will  save  the  time 
of  the  justice,  who  will  then  be  able  to  devote  himself  to  matters 
that  are  really  judicial  and  not  ministerial.  This  section  provides 
that  when  a  proceeding  shall  have  been  closed  no  further  pro- 
ceedings shall  be  instituted  against  the  judgment  debtor  except 
by  order,  which  shall  be  granted  upon  showing: 

1.  That  two  years  have  elapsed  since  the  last  examination  of 
the  judgment  debtor  in  supplementary  proceedings  on  such  judg- 
ment, or 

2.  That  there  is  reason  to  believe  that  the  judgment  debtor  has 
property  or  income  or  is  entitled  to  property  or  moneys  which 
may  be  reached  under  the  judgment. 

By  Subpoena — The  attorney  for  the  judgment  creditor  may  at 
any  time  within  two  years  of  the  recovery  of  the  judgment  issue 
a  subpoena  to  the  judgment  debtor  requiring  his  appearance  for 
examination  concerning  "his  property,  income  or  other  means 
for  satisfying  the  judgment. ' '  The  form  is  substantially  the  same 
as  the  subpoena  required  by  the  present  section  773-a. 

This  subdivision  expressly  prohibits  an  attorney  from  institut- 
ing a  proceeding  where  *  *  such  debtor  has  been  previously  examined 
on  such  judgment  or  has  been  previously  required  to  and  did 
attend  a  court  of  record  pursuant  to  an  order  or  subpoena  for 
examination  in  proceedings  supplementary  to  such  judgment." 
The  purpose  of  this  section  is  obvious.  It  was  intended  that  no 
attorney  shall  be  permitted  to  unduly  harass  a  judgment  debtor. 
When  he  has  been  examined  or  has  appeared  pursuant  to  a 
subpoena,  his  examination  shall  thereafter  be  required  only  by 
order  upon  application  to  the  court  setting  forth  the  facts. 
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By  Warrant— This  provision  permits  the  institution  of  a  pro- 
ceeding by  the  arrest  of  the  debtor  under  warrant  issued  by 
court,  where  it  appears  by  affidavit  to  the  satisfaction  of  the 
court  that  there  is  reason  to  believe  that  the  debtor  will  leave 
the  state,  or  that  he  conceals  himself  and  there  is  reason  to  believe 
that  he  has  property  which  may  be  reached  by  a  creditor  under 
the  article.  This  warrant  may  be  issued  under  such  circumstances 
though  a  proceeding  be  already  pending  under  order  or  subpoena. 
This  section  is  substantially  in  accordance  with  the  old  section 
781.    This  remedy  is  seldom  invoked. 

§  776.  Undertaking  by  debtor  after  arrest. 

Where  a  judgment  debtor  has  been  arrested  and  brought  before  a  court  by  virtue 
of  a  warrant  issued  as  prescribed  in  this  article,  and  it  appears  to  the  aatiafaotion 
of  the  judge,  from  the  debtor's  examination  or  other  proof,  that  there  is  danger 
that  he  will  leave  the  state  or  conceal  himself,  and  that  he  has  property  which  may 
be  reached  by  the  judgment  creditor  under  this  article,  the  court  may  make  an  order 
requiring  him  to  give  an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect  that,  from  time  to  time,  as  the 
court  may  direct,  he  will  attend  before  the  court,  or  before  a  referee  appointed  or 
to  be  appointed  in  the  proceedings,  and  that,  untU  discharged  from  arrest  by  virtue 
of  the  warrant,  he  will  not  dispose  of  any  of  his  property  which  is  not  exempted 
from  seizure  by  section  seven  hundred  and  ninety-two  of  this  act.  If  he  fails  to 
comply  with  the  order,  the  court,  by  warrant,  forthwith  must  commit  him  to  prison, 
there  to  remain  until  the  close  of  the  examination-  or  the  giving  of  the  required 
undertaking;  except  that  the  court  may  direct  the  sherifE  to  produce  him,  from 
time  to  time,  as  required  in  the  course  of  the  proceedings. 

This  section  is  substantially  the  same  as  the  old  section  784 
and  provides  for  undertaking  by  the  debtor  after  arrest  by  virtue 
of  a  warrant. 

§  777.  Where  proceedings  against  judgment  debtor  instituted. 

The  proceeding  authorized  by  this  article  may  be  instituted  in  the  civil  court  of 
record  in  which  the  judgment  was  recovered  and  in  the  county  where  the  judgment 
debtor  resides  or  has  a  place  for  the  regular  transaction  of  business  in  person.  Where 
the  debtor  neither  resides  nor  has  such  place  of  business  in  the  county  of  such  court, 
then  the  proceeding  shall  be  instituted  in  the  county  court  or  supreme  court  of  the 
county  wherein  he  resides  or  has  such  place  of  business.  If  the  judge  or  justice 
Is  absent  from  the  county  or  for  any  reason  unable  or  disqualified  to  act,  then 
before  a  justice  of  the  supreme  court  or  county  court  or  surrogate  of  such  county,  or, 
under  such  circumstances  and  upon  order  of  such  justice  of  the  supreme  court  or 
county  judge,  the  examination  may  be  held  before  any  judge  or  justice  of  any 
of  said  courts  in  an  adjoining  county.  Where  the  judgment  has  been  recovered  in 
a  court  not  of  record,  the  proceeding  may  be  maintained  in  the  supreme  court  or 
county  court  as  above  provided.     Where  the  judgment  was  recovered  in  the  municipal 
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court  of  the  city  of  New  York,  the  proceeding  shall  be  instituted  in  the  city  court  of 
the  city  of  New  York,  whether  or  not  any  transcript  of  judgment  has  been  filed  in 
the  office  of  any  county  clerk. 

This  section  prescribes  where  the  proceeding  against  the  judg- 
ment debtor  shall  be  instituted.  Generally  speaking,  it  is  the 
court  of  record  in  which  the  judgment  was  recovered  and  in  the 
county  in  which  the  debtor  resides  or  has  a  place  for  the  regular 
transaction  of  business.  For  example :  A  proceeding  on  a  judg- 
ment recovered  in  the  City  Court,  Kings  county,  against  a  debtor 
residing  and  doing  business  in  the  Bronx  may  be  brought  in  the 
City  Court,  Bronx  county.  If  there  is  no  such  court  in  the  county 
in  which  the  debtor  resides  or  has  such  place  of  business,  or  if 
the  judgment  were  recovered  in  a  court  not  of  record,  the  pro- 
ceeding is  maintained  in  the  County  Court  or  Supreme  Court  of 
the  county  wherein  the  debtor  resides  or  has  such  place  of  business. 
If  the  judge  or  justice  is  absent  from  the  county  or  unable  to  act, 
provision  is  made  for  the  examination  in  an  adjoining  county. 
This  provision  was  inserted  for  the  upstate  counties  where  occa- 
sionally such  exigency  arises. 

Proceedings  on  judgment  recovered  in  the  Municipal  Court 
of  the  city  of  New  York  are  instituted  in  the  City  Court. 

§  778.  Proceeding  where  judgment  is  against  joint  debtors. 

Where  the  judgment  was  recovered  in  an  action  against  joint  debtors,  a  debt  due 
to,  or  other  personal  property  owned  by  one  or  more  of  the  defendants  not  sum- 
moned, jointly  with  the  defendants  summoned,  or  with  any  of  them,  may  be  reached 
by  the  proceeding  instituted  as  prescribed  in  this  article.  Joint  or  separate  pro- 
ceedings may  be  instituted  and  maintained  against  the  several  judgment  debtors. 

This  section  provides  for  proceedings  where  the  judgment  is 
against  joint  debtors.  This  section  now  provides  that  joint  or 
separate  proceedings  may  be  maintained  against  the  joint  or 
several  debtors. 

§  779.  Procedxire  for  examination  of  third  party. 

1.  Upon  proof  by  affidavit  that  any  person  or  corporation  has,  or  that  there  Is 
reason  to  believe  that  he  or  it  has,  property  of  the  judgment  debtor  exceeding  ten 
dollars  in  value,  or  is  indebted  to  him,  in  a  like  sum,  the  court  shall  make  an  order 
requiring  that  person  or  corporation  to  attend  at  a  time  and  place  specified  in  the 
order,  to  be  examined  as  a  third  party  concerning  such  property,  money  or  indebtedness, 
and  to  produce  at  such  examination  any  books,  papers  or  records  in  his  or  its  possession 
or  control  which  have  or  may  contain  information  concerning  such  property  or 
indebtedness.    Such  order  may  also  contain  a  provision  prohibiting  the  third  party  from 
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tramsferriiig  or  disposing  of  any  property  claimed  to  belong  to  the  judgment  debtor 
or  to  which  he  may  be  entitled  or  from  paying  out  any  money  due  or  to  become  due 
to  such  judgment  debtor,  until  the  further  order  of  the  court,  and  such  further  direc- 
tion as  the  court  may  deem  proper. 

2.  The  attorney  for  the  judgment  creditor  may  at  any  time  within  two  years  from 
the  recovery  of  such  judgment,  issue  a  subpoena  directed  to  a  third  party  as  described 
in  the  last  paragraph,  where  such  attorney  has  reason  to  believe  that  such  third 
party  has  property  of  the  judgment  debtor  exceeding  ten  dollars  in  value,  or  is 
indebted  to  him  in  a  like  sum,  requiring  the  attendance  of  such  third  party  for 
examination  concerning  such  property,  money  or  indebtedness,  and  requiring  such 
party  to  produce  books,  papers  and  records  material  to  such  examination.  The 
form  of  subpoena  shall  be  substantially  as  in  section  seven  hundred  seventy-five 
provided. 

This  section  provides  the  procedure  for  the  examination  of  the 
third  party.  It  prescribes  two  methods:  (1)  by  order  and  (2)  by 
subpoena. 

By  Orc^er— Changing  the  old  practice,  this  subdivision  relaxes 
the  old  requirement  of  section  785  of  proof  that  the  third  party 
"has  personal  property  of  the  judgment  debtor  exceeding  ten 
dollars  in  value  or  is  indebted  to  him  in  a  sum  exceeding  ten 
dollars."  The  present  provision  merely  requires  proof  ''that  any 
person  or  corporation  has,  or  that  there  is  reason  to  believe  that 
he  or  it  has,  property  of  the  judgment  debtor  exceeding  ten  dollars 
in  value,  or  is  indebted  to  him  in  a  like  sum,  *  *  *  "  The  order 
may  require  that  the  third  party  produce  any  books  or  records 
in  his  possession  concerning  such  property  or  indebtedness.  The 
court,  of  course,  may  stay  the  transfer  of  such  property. 

By  Subpoena — Under  subdivision  "2"  the  proceeding  for  the 
examination  of  a  third  party  may  be  instituted  and  his  attendance 
required  by  subpoena  issued  by  the  creditor's  attorney  "at  any 
time  within  two  years  from  the  recovery  of  the  judgment  *  *  * 
where  such  attorney  has  reason  to  believe  that  such  third  party 
has  property  of  the  judgment  debtor  exceeding  ten  dollars  in 
value  or  is  indebted  to  him  in  a  like  sum."  The  subpoena  may 
likewise  require  the  production  of  the  books  and  records  material 
to  such  examination.  The  form  of  the  subpoena  is  substantially 
the  same  as  is  required  for  the  attendance  of  a  debtor. 

This  procedure  is  new.  It  is  to  be  noted  that  the  legislature 
has  given  to  the  attorneys  broad  power  for  the  issuance  of  a 
subpoena  to  require  the  attendance  of  a  third  party.  This  may 
not  be  issued  upon  the  whim  of  the  attorney  or  to  harass  the 
third  party  or  debtor.     While  the  law  no  longer  requires  proof 
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in  advance  of  the  examination  of  the  very  fact  desired  to  be  estab- 
lished, that  the  third  party  has  possession  of  the  debtor's  property 
or  is  indebted  to  him,  the  attorney  issuing  the  subpoena  must  have 
some  basis  for  his  belief. 

It  often  develops  that  information  secured  by  an  attorney  or 
creditor  may  not  be  revealed,  and  without  such  source  of  informa- 
tion the  courts  have  refused  third  party  orders  or  have  thereafter 
vacated  them.  This  has  been  obviated  by  the  new  provision. 
However,  attorneys  issuing  such  subpoenas  must  be  ready  when 
called  upon  by  the  court,  whether  openly  or  in  confidence,  to  set 
forth  the  basis  for  the  issuance  of  the  subpoenas.  Considerable 
time  and  thought  was  spent  in  the  drafting  of  this  provision. 

§  780.  Where  proceeding  for  examination  of  third  party  instituted. 

An  order  or  subpoena  for  the  examination  of  a  third  party  under  the  preceding 
section  shall  require  such  third  party  to  attend  in  the  same  court  in  which  the  pro- 
ceeding against  the  judgment  debtor  may  be  instituted  under  section  seven  hundred 
seventy-seven,  provided  the  third  party  resides  or  has  a  place  for  the  regular  trans- 
action of  business  in  person  in  such  county,  otherwise  in  the  county  court  or  supreme 
court  in  the  county  wherein  he  resides  or  has  such  place  of  business.  If  such  courts 
are  not  then  in  session  or  the  judges  thereof  are  disqualified,  then  such  order  may 
be  returnable  in  au  adjoining  county  as  provided  in  section  seven  hundred  seventy- 
seven. 

This  section  prescribes  that  the  examination  of  the  third  party 
be  instituted  in  the  same  court  in  which  the  proceeding  against 
the  debtor  may  be  instituted,  provided  the  third  party  resides  or 
has  a  place  for  the  transaction  of  business  in  person  in  such 
county.  Where  the  third  party  does  not  reside  or  have  such 
place  of  business  in  the  county  in  which  such  court  exists,  then 
the  proceedings  must  be  instituted  in  the  County  Court  or  Supreme 
Court  in  the  county  wherein  the  third  party  resides  or  has  such 
place  of  business.  Thus,  the  debtor's  examination  may  be  had 
in  the  City  Court,  Bronx  county,  on  a  City  Court,  Kings  county, 
judgment,  and  the  third  party  may  be  examined  in  the  City  Court, 
New  York  county. 

§  781.  Transfer  of  property  by  judgment  debtor  or  third  party  enjoined. 

Upon  the  service  of  the  subpoena  upon  the  judgment  debtor  or  any  third  party  who 
has  in  his  or  its  possession  property  or  moneys  belonging  to  the  judgment  debtor  or 
claimed  by  the  receiver  of  the  said  judgment  debtor  or  who  is  indebted  to  the  judg- 
ment debtor,  such  judgment  debtor  or  third  person  is  hereby  forbidden  to  transfer, 
pay  over  or  otherwise  dispose  of  such  moneys  or  property  belonging  to  the  judgment 
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debtor  or  thereafter  acquired  by  or  becoming  due  to  him,  not  exempt  by  law  from 
application  to  the  satisfaction  of  the  judgment,  until  the  further  order  of  the  court. 
Any  person  served  with  said  subpoena,  who  shall  violate  the  provisions  of  such 
restraining  provision,  shall  be  subject  to  punishment  by  the  court  by  fine  and 
imprisonment  or  either,  as  and  for  a  contempt.  To  effect  such  restraining  provision, 
a  copy  of  this  section  must  be  endorsed  upon  the  copy  of  the  subpoena  served  under 
this  article. 

This  section  enjoins  the  transfer  of  property  by  a  debtor  or 
third  party.  This  provision  is  entirely  new  in  supplementary 
proceedings.  It  automatically,  upon  the  service  of  the  subpoena, 
enjoins  the  transfer  of  property  of  a  debtor  by  him  or  a  third 
party  or  the  payment  of  a  debt  to  the  debtor.  This  injunction 
continues  until  further  order  of  the  court.  Any  person  violating 
it  is  guilty  of  a  contempt. 

To  make  the  stay  effective,  a  copy  of  this  section  781  must  be 
indorsed  upon  the  copy  of  the  subpoena  served. 

In  the  city  of  New  York  alone  tens  of  thousands  of  supple- 
mentary proceedings  orders  are  signed  annually  by  justices  of 
our  court  containing  stays.  These  orders  are  granted  as  a  matter 
of  course.  No  special  discretion  has  been  used  in  the  insertion 
of  the  injunction  provision  in  the  order.  The  order  in  its  entirety 
is  in  almost  every  case  in  printed  form. 

Many  attorneys  have  not,  since  the  enactment  of  section  773-a, 
permitting  the  institution  of  the  proceedings  against  the  debtor 
by  subpoena,  availed  themselves  of  this  practice  solely  by  reason 
of  the  fact  that  the  subpoena  does  not  provide  for  the  stay  of  the 
transfer  of  property.  This  new  section  of  the  law  grants  a  stay 
by  law,  rather  than  by  court  order,  provided  a  copy  of  this  section 
of  the  law,  directing  such  stay  and  advising  the  person  served  of 
the  consequences  of  its  violation,  be  indorsed  upon  the  copy  of 
the  subpoena  served. 

After  September  1,  1935,  there  will  be  no  justification  and  no 
benefit  within  the  first  two  years  after  the  recovery  of  the  judg- 
ment to  institute  the  proceeding  by  order  of  the  court.  The 
attorneys  and  creditors  should  relieve  the  courts  of  every  unneces- 
sary and  time-consuming  burden. 

§  782.  Examination  of  witnesses. 

Until  the  close  of  the  examination  of  the  judgment  debtor  or  third  party  or  within 
BIX  months  thereafter,  the  attorney  for  the  judgment  creditor  may  issue  a  subpoena 
requiring  the  appearance  in  court  of  all  necessary  witnesses  and  the  production   of 

Provisions  of  new  Article  45  presented  in  this  Supplement,  pp.  747-776,  may  be 
read,  for  probable  construction,  in  the  light  of  the  material  presented  under  the  appro- 
priate similar  provision  in  former  Article  45,  this  Supplement,  pp.  776-787. 


756  SUPPLEMENTARY   PROCEEDINGS. 

all  necessary  books,  records  and  papers  to  discover  property  of  the  judgment  debtor, 
or  to  establish  the  rights  of  the  judgment  debtor  to  property  or  money  not  exempt 
by  law  from  application  to  the  satisfaction  of  the  judgment.  Such  witnesses  shall 
be  paid  the  usual  fees  and  mileage  paid  to  witnesses  in  such  court.  Upon  proof 
that  the  judgment  debtor  can  not,  with  reasonable  diligence,  be  found,  or  that  the 
examination  of  a  witness  is  necessary  after  the  time  hereinbefore  prescribed  haa 
elapsed,  the  court  may  by  order  permit  the  examination  of  such  witnesses  at  any  time 
after  the  close  of  the  judgment  debtor's  examination. 

This  section  provides  for  the  examination  of  witnesses  and  al- 
lows the  attorney  to  subpoena  witnesses  not  only  until  the  close 
of  the  examination  of  the  debtor  or  third  party,  but  thereafter 
for  a  period  of  six  months.  He  may  also  require  the  production 
of  any  necessary  books  to  discover  property  or  establish  rights 
of  the  debtor  thereto.  The  witness  is  paid  his  usual  fees  and 
mileage.  At  any  time  thereafter  the  court  may  permit  the  exam- 
ination of  witnesses  where  the  debtor  cannot  be  found  or  where 
the  examination  of  a  witness  is  necessary.  This  section  likewise 
relieves  the  justices  of  the  burden  of  signing  subpoenas  for  wit- 
nesses, which  is  the  "old"  practice  {Lowther  v.  Lowther,  115  App. 
Div.  307).  It  also  relieves  the  attorneys  of  the  burden  of  showing 
that  the  proceeding  is  pending  against  the  debtor  before  the  sub- 
poena is  signed  by  the  judge. 

§  783.  Manner  of  service  of  orders,  subpoenas  and  warrants. 

1.  An  injunction  order,  or  an  order  or  a  subpoena  requiring  a  person  to  attend  and 
be  examined,  made  as  prescribed  in  this  article,  must  be  served  by  delivering  to  and 
leaving  with  the  person  named  therein,  a  copy  thereof,  together  with  a  copy  of  the 
affidavit,  if  any,  upon  which  such  order  was  granted.  Service  upon  a  corporation  ia 
sufdcient  if  made  in  the  same  manner  as  a  summons  may  be  served  upon  such  corpora- 
tion unless  the  officer  or  agent  is  specifically  designated  in  the  subpoena  or  order, 
in  which  case  service  shall  be  made  upon  him.  Unless  otherwise  order  by  the  court 
or  referee,  a  subpoena  shall  be  served  not  less  than  three  days  nor  more  than  fourteen 
days  before  the  return  day.  Neither  the  debtor  nor  a  third  party  shall  be  entitled 
to  a  witness  fee  but  a  witness  shall  be  paid  his  witness  fee  and  mileage  at  the  time  of 
service. 

3.  The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a  warrant  issued  aa 
prescribed  in  this  article,  must  deliver  to  him  a  copy  of  the  warrant  and  of  the 
affidavit  upon  which  it  was  granted. 

This  section  provides  for  the  manner  of  the  service  of  the  order, 
subpoena  and  warrant.  This  section  is  practically  the  same  as 
the  old  law,  except  that  the  subpoena  must  be  served  not  less 
than  three  days  and  not  more  than  fourteen  days  before  the  return 
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day.    It  eliminates  the  useless  requirement  that  the  original  order 
or  subpoena  be  exhibited  to  the  person  served. 

§  784.  Proceedings  upon  examination. 

Upon  an  examination  under  this  article,  each  answer  of  a  party  or  witness 
examined  must  be  under  oath.  A  corporation  must  attend  by,  and  answer  under  the 
oath  of,  an  ofacer  or  managing  agent  thereof  or  other  person  having  knowledge  of 
-the  facts.  Either  party  may  be  examined  as  a  witness  in  his  own  behalf,  and  may 
produce  and  examine  other  witnesses,  as  upon  the  trial  of  an  action. 

This  section  is  substantially  the  same  as  the  old  section  790. 
The  change  here  made  was  that  a  corporation  must  attend  by 
officer,  managing  agent  or  other  person  having  knowledge  of  the 
facts.  Unless  an  individual  is  specifically  required  to  attend  in 
behalf  of  the  corporation,  such  corporation  must  send  in  its  behalf 
such  officer,  agent  or  person  as  has  knowledge  of  the  facts  to  give 
testimony.  This  provision  was  inserted  so  that  large  companies 
might,  in  the  first  instance,  send  the  person  who  has  actual  knowl- 
edge of  the  facts  or  records. 

§  785.  Order  for  reference  at  any  time. 

At  any  stage  of  the  proceedings  the  court  may  make  an  order  directing  that  any 
examination  or  testimony  be  taken  by,  or  that  a  question  arising  be  referred  to  a 
referee  designated  in  the  order  for  hearing  and  report,  together  with  his  opinion 
thereon.  A  referee  shall  have  power  to  subpoena  and  examine  any  witnesses  he  deem 
necessary  and  to  determine  any  questions  of  law  arising  during  the  proceeding.  The 
appellate  division  in  any  department  may  assign  official  referees  to  preside  at  exami- 
nations in  proceedings  under  this  article  in  such  county  or  counties  as  it  may 
designate. 

This  section  is  similar  to  the  old  section  788  with  twg.  exceptions. 

1.  The  new  law  empowers  a  referee  appointed  by  the  court  to 
determine  questions  of  law  arising  during  the  proceeding.  In 
some  parts  of  the  state  a  referee  is  not  permitted  to  determine 
questions  of  law  during  the  examination,  but  must  submit  each 
question  to  the  court.  Since  the  entire  report  must  be  confirmed 
by  the  court,  this  old  practice  was  deemed  an  unnecessary  waste 
of  time  and  effort. 

2.  Each  Appellate  Division  is  authorized  to  assign  official  ref- 
erees to  preside  at  examinations  in  supplementary  proceedings  in 
such  county  or  counties  as  it  may  designate. 

It  is  hoped  that  the  respective  Appellate  Divisions  will  give 
effect  to  this  provision  and  will  assign  the  official  referees, 
wherever  available,  before  whom  supplementary  proceedings  may 
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be  conducted.  It  is  certain  that  the  results  of  examinations  con- 
ducted before  official  referees  will  be  much  more  satisfactory,  par- 
ticularly under  the  new  act,  than  they  have  been  in  the  past. 

§  786.  Jurisdiction  of  courts  and  powers  of  justices. 

The  proceeding  shall  be  deemed  pending  in  the  court  in  which  it  is  instituted  and 
not  before  any  individual  judge  or  justice  thereof.  All  powers  granted  to  the  court 
under  this  article  may  be  exercised  by  a  judge  or  justice  thereof. 

This  provision  is  new.  It  changes  the  present  conception  that 
the  proceedings  are  deemed  pending  before  a  particular  judge  or 
justice  who  issued  the  order,  rather  than  before  the  court.  This 
sometimes  caused  delay  and  embarrassment.  Under  the  new  law 
the  proceeding  will  be  deemed  pending  in  the  court  and  not  before 
any  individual  judge  or  justice,  and  all  powers  granted  to  the 
court  may  be  exercised  by  any  judge  or  justice. 

§  787.  Orders,     subpoenas    and    warrants;    how    vacated,     modified, 
amended  or  reviewed. 

An  order  or  warrant  issued  under  this  article  may  be  vacated  or  modified  by  the 
judge  or  justice  who  made  or  issued  the  same,  but  if  made  or  issued  without  notice, 
such  order  or  warrant  or  a  subpoena  may  be  vacated  or  modified  by  any  judge  or 
justice  of  the  court  upon  notice  to  the  party  or  attorney  at  whose  instance  such 
order  was  made  or  warrant  issued.  No  order,  subpoena  or  warrant  shall  be  vacated 
or  quashed  nor  shall  any  judgment  debtor,  third  party  or  witness  be  relieved  from 
compliance  therewith  because  of  any  informality  or  irregularity  therein  but  the  same 
may  be  amended  so  as  to  remedy  such  irregularity  or  informality  as  justice  may 
require.  An  appeal  from  an  order  made  under  this  article  may  be  taken  in  the  same 
manner  as  appeals  from  other  orders  of  the  same  court. 

This  section  provides  for  the  procedure,  vacation,  modification 
or  review  of  orders,  subpoenas  and  warrants.  To  carry  out  the 
desire  for  simplification  of  the  practice  and  procedure  in  supple- 
mentary proceedings  it  is  expressly  provided  that  no  order,  sub- 
poena or  warrant  shall  be  vacated  or  quashed,  nor  shall  the  debtor, 
third  party  or  witness  be  relieved  from  compliance  because  of  any 
informality  or  irregularity  therein,  and  that  the  same  may  be 
remedied  as  justice  may  require.  This  provision  was  inserted  in 
the  proposed  bill  upon  the  express  request  of  the  judicial  council. 
Its  obvious  purpose  is  to  eliminate  discussions  on  omissions, 
irregularities  or  niceties  and  confine  the  proceeding  to  its  real 
objective — securing  the  payment  of  the  judgment.  It  was  also 
intended  that  jurisdiction  over  the  debtor,  third  party  or  witness 
be  not  lost  because  of  some  irregularity  which  was  not  substantial. 
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§  788.  False  swearing. 

A  judgment  debtor,  third  party  or  witness  who  shaU  wilfully  and  knowingly  testify 
falsely  concerning  any  material  subject  or  matter  in  the  course  of  a  proceeding 
under  this  title,  shall  be  guilty  of  a  civil  contempt  of  court  and  shall  be  punished 
by  fine  or  imprisonment,  or  both,  in  accordance  with  the  provisions  of  the  judiciary 
law. 

This  provision  is  not  only  new,  but  one  of  the  most  important 
of  the  new  provisions.  It  provides  that  a  debtor,  third  party  or 
witness,  who  shall  wilfully  and  knowingly  testify  falsely  concern- 
ing any  material  subject  or  matter  in  the  course  of  a  proceeding 
shall  be  guilty  of  a  civil  contempt  and  be  punished  by  fine  or  im- 
prisonment, or  both,  in  accordance  with  the  provisions  of  the 
Judiciary  Law. 

Perjury  is  and  has  been  the  common  curse  of  our  courts.  No- 
where is  it  more  prevalent  than  in  supplementary  proceedings 
[Tentative  Eeport;  Eeport  of  Commission  on  Administration  of 
Justice,  January  25,  1934,  Document  50,  p.  48;  Document  50(D) — 
Eecommended  Changes  in  Practice,  Procedure  and  Evidence, 
item  44,  p.  67;  Report  and  Recommendations  on  Perjury,  Docu- 
ment 50(P)]. 

The  common  belief  of  debtors  has  been  that  perjury  is  not  pun- 
ishable. In  practice  this  belief,  unfortunately,  has  been  fully 
justified.  That  it  has  not  been  punishable  as  a  contempt  has  been 
well  settled  (Silberman  Dairy  Co.  v.  Econopouly,  177  App.  Div. 
97;  Foster  v.  Hastings,  263  N.  Y.  311). 

The  law  has  been  that  a  witness  who  refused  to  answer  was 
punishable  for  contempt,  but  a  witness  who  wilfully  answered 
falsely  might  not  be  so  punished.  Though  there  might  be  a  dis- 
tinction, the  effect  was  practically  the  same.  In  fact,  the  person 
who  refused  to  answer,  and  thereby  refused  to  perjure  himself, 
was  more  honest  than  the  one  who  deliberately  committed  perjury 
and  thereby  not  only  misled  the  creditor,  but  defeated  the  latter 's 
rights. 

Many  doubted  that  the  legislature  would  include  in  the  proposed 
revision  of  the  article  on  supplementary  proceedings  an  effective 
provision  granting  to  the  courts  power  to  adequately  cope  with 
the  grave  and  prevailing  problem  of  perjury  in  supplementary 
proceedings.  The  legislature,  however,  did  grant  to  the  court  the 
power  to  punish,  as  for  a  civil  contempt,  a  debtor,  third  party 
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or  witness  who  wilfully  and  knowingly  testifies  falsely  concerning 
a  material  subject  or  matter  in  the  course  of  the  examination. 

This  action  is  not  drastic,  but  fair,  and  surrounds  the  debtor 
with  sufficient  protection  so  that  he  may  not  be  punished  for  any 
mistake  in  his  testimony  or  falsity  upon  some  wholly  immaterial 
question. 

The  courageous,  vigorous  and  discreet  enforcement  of  this  pro- 
vision on  perjury  will  do  much  to  remove  the  curse  and  stigma  of 
perjury  in  these  proceedings.  No  honest  or  truthful  debtor  need 
fear  punishment  under  this  section.  It  is  desirable  to  point  out 
that  imprisonment  for  the  wilful  and  contumacious  violation  of 
the  court's  process  or  orders  or  the  wilful  commission  of  perjury 
is  not  "imprisonment  for  debt." 

"The  least  to  which  the  creditor  is  entitled  from  the  debtor 
is  obedience  to  the  process  of  the  court  and  truth  in  the  examina- 
tion" (Tentative  Report,  p.  7). 

§  789.  Privilege  of  a  debtor,  party  or  witness  upon  examination. 

A  debtor,  party  or  witness  examined  in  a  special  proceeding,  authorized  by  this 
article,  is  not  excused  from  answering  a  question  on  the  ground  that  his  examination 
will  tend  to  convict  him  of  the  commission  of  a  fraud;  or  to  prove  that  he  has  been 
a  party  or  privy  to,  or  had  knowledge  of,  a  conveyance,  assignment,  transfer  or  other 
disposition  of  property  for  any  purpose;  or  that  he  or  another  person  claims  to  be 
entitled,  as  against  the  judgment  creditor  or  a  receiver  appointed  or  to  be  appointed 
in  the  special  proceeding,  to  hold  property  derived  from  or  through  the  judgment 
debtor,  or  to  be  discharged  from  the  payment  of  a  debt  which  was  due  to  the  judg- 
ment debtor  or  to  a  person  in  his  behalf.  But  an  answer  cannot  be  used  as  evidence 
against  the  person  so  answering  in  a  criminal  action  or  criminal  proceeding,  except 
on  a  charge  or  indictment  for  perjury  committed  in  such  examination. 

This  section  fixes  the  privilege  of  a  debtor,  third  party  or  wit- 
ness upon  examination.  Under  it  the  witness  is  not  excused  from 
answering  a  question  upon  the  ground  that  it  will  tend  to  convict 
him  of  the  commission  of  a  crime,  except  that  his  answer  may  not 
be  used  as  evidence  against  him  in  a  criminal  action  or  proceeding. 
It  is  substantially  the  same  as  old  section  791,  but  an  addition  was 
made  to  provide  that  such  exception  shall  not  apply  to  a  charge 
or  indictment  for  perjury  committed  in  the  examination.  In  the 
opinion  of  the  committees  this  addition  did  not  change  the  law, 
but  merely  removed  the  doubt  existing  in  the  minds  of  some  attor- 
neys and  debtors  who  erroneously  believed  that  under  the  old  law 
the  examination  could  not  be  used,  even  on  an  indictment  or  upon 
trial  for  perjury  therein. 
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§  790.  Stipulations. 

Stipulations  in  supplementary  proceedings  may  be  signed  by  the  parties  in  person 
or  their  attorneys  and  any  stipulation  signed  by  the  attorney  for  the  judgment  debtor, 
third  party  or  witness  in  the  proceeding  shall  have  the  same  force  and  effect  as  a  like 
stipulation  signed  by  such  debtor,  third  party  or  witness.  All  stipulations  shall  be 
effective  when  executed  as  herein  provided,  and  no  order  or  approval  of  the  court 
shall  be  required. 

This  new  section  provides  for  the  recognition  of  stipulations 
signed  by  the  parties  in  person  or  their  attorneys.  This  will  in- 
clude the  creditor,  debtor,  third  party  or  witness.  Such  stipula- 
tions shall  be  effective  without  the  approval  of  the  court. 

Thus,  the  parties,  acting  in  agreement,  will  have  freedom  of 
action  within  the  provisions  of  the  article,  without  the  burden  of 
submitting  stipulations  to  the  court  for  approval.  The  courts  are 
also  relieved  of  an  unnecessary  burden. 

§  791.  Testimony  before  a  notary  public  or  commissioner  of  deeds  byl 
stipulation. 

Upon  the  consent  of  the  judgment  debtor  or  of  his  attorney,  the  testimony  of  the 
judgment  debtor  or  of  a  third  party  or  witness,  may  be  taken  before  a  notary  public 
or  commissioner  of  deeds  and  at  a  place  other  than  in  or  before  the  court  in  which 
the  order  or  subpoena  is  returnable  with  the  same  force  and  effect  as  if  such  testi- 
mony had  been  taken  in  or  before  the  court. 

Upon  the  consent  of  the  debtor  or  his  attorney  the  testimony  of 
the  debtor,  third  party  or  witness  may  be  taken  before  a  notary 
public  or  commissioner  of  deeds,  and  at  a  place  other  than  the 
court.  Such  examination  will  have  the  same  force  and  effect  as  if 
had  in  court. 

This  section  grants  further  freedom  to  the  parties  to  conduct 
the  proceedings  more  conveniently  to  themselves.  This  provision 
should  not  only  reduce  the  cost  of  such  proceedings,  but  enable  the 
parties  to  conduct  them  under  conditions  more  satisfactory  to 
themselves.  The  court  accommodations  in  New  York  City  are 
far  from  satisfactory.  Often  examinations  have  been  conducted 
in  surroundings  that  were  a  disgrace  to  the  administration  of  the 
law. 

It  is  to  be  noted,  however,  that  before  the  testimony  of  a  third 
party  or  witness  be  taken  elsewhere  than  where  the  order  or  sub- 
poena is  returnable,  the  consent  of  the  debtor  or  his  attorney 
must  also  be  secured. 
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§  792.  Certain  money  or  other  property  not  affected. 

This  article  does  not  authorize  the  seizure  of,  or  other  interference  with,  any 
property  which  is  expressly  exempt  by  law  from  levy  and  sale  by  virtue  of  an 
execution;  or  any  money,  thing  in  action  or  other  property  held  in  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  pro- 
ceeded from,  a  person  other  than  the  judgment  debtor;  or  the  earnings  of  the  judg- 
ment debtor  for  his  personal  services  rendered  within  sixty  days  next  before  the  institu- 
tion of  the  special  proceeding,  when  it  is  made  to  appear  by  his  oath  or  otherwise 
that  those  earnings  are  necessary  for  the  use  of  a  family  wholly  or  partly  supported 
by  his  labor. 

This  provision  is  the  old  section  777,  which  exempts  from  seizure 
or  interference  under  this  article  (1)  property  expressly  exempt 
by  law  from  levy  and  sale  under  execution,  (2)  so-called  "spend- 
thrift trust"  funds  and  (3)  income  and  earnings  from  personal 
service  of  the  debtor  within  sixty  days  before  the  institution  of 
the  proceedings  where  the  same  are  necessary  for  a  family  sup- 
ported by  him.  Unless  property  or  income  is  exempt  under  the 
express  provisions  of  this  section  the  same  may  be  available  in 
whole  or  part  under  this  article.  It  is  to  be  noted  that  the  service 
earnings  must  be  necessary  for  the  use  of  the  family  supported  by 
his  labor,  and  to  the  extent  not  necessary  the  same  are  available 
in  the  proceedings  and  subjected  to  the  order  of  the  court,  par- 
ticularly under  the  following  section. 

§  793.  Installment  payments  by  debtors. 

Notwithstanding  the  provisions  of  sections  six  himdred  and  eighty-four  and  six 
hundred  and  eighty-five  of  this  act,  the  court  may  order  the  judgment  debtor  to 
pay  to  the  judgment  creditor  or  apply  on  the  judgment,  in  installments,  such  portion 
of  his  income,  however  or  whenever  earned  or  acquired,  after  due  regard  for  the 
reasonable  requirements  of  the  judgment  debtor  and  his  family,  if  dependent  upon 
him,  as  well  as  any  payments  required  to  be  made  by  the  judgment  debtor  to  other 
creditors  under  the  aforesaid  sections  six  hundred  and  eighty-four  and  six  hundred 
and  eighty-five  or  prior  order  of  a  court  hereunder.  Where  the  judgment  debtor  claims 
or  is  proved  to  be  rendering  services  to  or  employed  by  a  relative  or  other  person  or 
by  a  corporation  owned  or  controlled  by  a  relative  or  other  person,  without  salary  or 
compensation,  or  at  a  salary  or  compensation  so  inadequate  as  to  satisfy  the  court 
that  such  salary  or  compensation  is  merely  colorable  and  designed  to  defraud  or 
impede  the  creditors  of  such  debtor,  the  court  may  direct  such  debtor  to  make 
payments  on  account  of  the  judgment,  in  installments,  based  upon  a  reasonable  value 
of  the  services  rendered  by  such  judgment  debtor  under  his  said  employment  or 
upon  said  debtor's  then  earning  ability.  The  court  may,  from  time  to  time,  modify 
an  order  made  under  this  section  upon  application  of  either  party  upon  notice  to  the 
other. 
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The  provisions  of  this  section  are  entirely  new.  They  empower 
the  court  to  direct  the  payment  of  the  judgment  in  installments. 
The  section  cares  for  several  interesting  types  of  cases. 

1.  Notwithstanding  the  provisions  of  sections  684  and  685  of 
the  Civil  Practice  Act,  allowing  the  garnishee  execution  to  the 
extent  of  10  per  cent  of  the  weekly  earnings  of  the  debtor  where 
they  exceed  $12,  the  court  is  expressly  empowered  to  order  the 
debtor  to  pay  to  the  creditor  or  apply  on  the  judgment  "in  install- 
ments, such  portion  of  his  income,  however,  or  whenever  earned 
or  acquired,  after  due  regard  for  the  reasonable  requirements  of 
the  judgment  debtor  and  his  family,  if  dependent  upon  him,  as 
well  as  any  other  payments  required  to  be  made  by  the  judgment 
debtor  to  other  creditors  either  under  garnishee  executions  or 
prior  order  of  the  court." 

This  section  was  designed  expressly  to  enable  the  court  to  render 
adequate  justice  to  the  judgment  creditor  adjudged  to  be  entitled 
to  moneys  from  the  debtor  where  the  debtor  has  an  income  with 
which  he  can  pay  the  judgment  in  full  or  in  installments.  It  was 
illogical  and  unfair  to  place  the  low-waged  laborer  and  the  high- 
salaried  executive  on  the  same  basis.  Certainly  the  latter  can 
well  afford  to  pay  from  the  remaining  90  per  cent  of  his  salary 
some  moneys  to  discharge  judgments  recovered  against  him. 

Under  this  provision  the  court  will  have  the  power  to  order  in- 
stallment payments  made  by  the  debtor  to  the  creditor  from  his 
earnings,  despite  an  outstanding  garnishee  order,  particularly 
where  (1)  the  income  of  the  debtor  is  sufficient  to  cover  all  such 
payments,  and  (2)  where  the  court  has  reason  to  believe  or  sus- 
pects that  the  garnishee  execution  has  been  issued  under  a 
"friendly"  judgment.  Unfortunately,  the  practice  has  not  been 
rare  for  a  debtor  seeking  to  defeat  the  rights  of  a  creditor  to 
permit  or  arrange  for  the  entry  of  a  judgment  against  him  and 
the  issuance  of  a  garnishee  execution  in  favor  of  some  friend  or 
relative.  This  enabled  him  to  tie  up  and  delay  the  enforcement  of 
the  real  creditor's  rights  for  many  years. 

Under  the  new  section  the  court  will  have  power  to  offset  such 
or  any  other  fraudulent  device  to  defeat  the  collection  of  the 
judgment  of  the  court. 

2.  The  court  has  also  been  given  direct  power  to  grant  relief 
against  debtors  who  claim  to  or  do  render  services  to  some  rela- 
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tive  or  person  or  corporation  without  salary  or  compensation  or 
at  a  salary  so  inadequate  as  to  satisfy  the  court  that  it  is  "color- 
able and  designed  to  defraud  or  impede  the  creditors."  Under 
such  circumstances  the  court  may  direct  the  debtor  to  make  pay- 
ment on  account  of  the  judgment  in  installments  based  upon  the 
reasonable  value  of  his  services  rendered  or  upon  the  debtor's 
then  earning  ability.  Heretofore  the  judges  have  been  divided 
upon  the  question  of  their  power  to  grant  relief  in  such  cases. 
Some  judges  have  employed  the  circuitous  method  of  fixing  the 
salary,  thus  permitting  a  garnishee  execution  thereon. 

This  provision  empowers  the  courts  to  grant  relief  directly 
against  the  debtor.  It  is  a  common  experience  of  the  courts  to 
have  a  judgment  debtor  claim  to  be  employed  by  his  wife,  relative 
or  friend  or  some  corporation  controlled  by  one  of  them,  and  in 
which  he  claims  to  have  no  interest,  but  whose  business  he  manages 
and  controls.  Frequently,  his  claim  will  be  that  he  receives  no 
salary,  or  some  ridiculously  low  salary,  that  his  wife  supports 
him  for  his  services.  His  benefits  derived  from  and  his  control ' 
of  such  business  may  be  the  same  as  though  he  actually  owned 
it  in  his  own  name.  Under  this  new  section  the  court  is  expressly 
empowered  to  cut  through  this  maze  of  subterfuge  and  order  the 
payment  by  the  debtor  of  installments  on  account  of  the  judgment, 
based  upon  the  reasonable  value  of  his  services  or  his  earning 
ability. 

In  the  past  too  many  fraudulent  debtors  have  been  able  to  avoid 
their  honest  obligations  by  the  inadequacy  of  the  law  to  cope 
effectively  with  this  situation.  The  legislature  has  granted  a 
powerful  weapon  to  the  courts  to  deal  with  this  type  of  fraud. 

The  section  further  provides  that  the  court  may  from  time  to 
time  modify  its  order  upon  the  application  of  either  party  on 
notice  to  the  other. 

This  new  law  places  great  power  in  and  grave  responsibility 
upon  the  courts  to  effect  the  payment  of  judgments  upon  a  basis 
reasonable  to  both  debtor  and  creditor  under  all  the  circumstances. 
It  is  to  be  hoped  that  this  power  will  not  be  abused  or,  on  the  other 
hand,  evaded  by  the  fixing  of  inadequate  installments. 

§  794.  Order  permitting  person  indebted  to  pay  debt  to  sheriff  or  judg- 
ment creditor. 

At  any  time   after   the   commencement   of   a   special  proceeding   authorized   by   this 
article,  the  court,  upon  proof  by  affidavit  to  his  satisfaction  that  a  person  or  corpora- 
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tion  is  indebted  to  the  judgment  debtor,  and  upon  such  a  notice  given  to  such  persons 
as  it  deems  just,  or  without  notice,  may  make  an  order,  permitting  the  person  or 
corporation  to  pay  to  a  sheriff  designated  in  the  order  a  sum  on  account  of  the 
alleged  indebtedness,  not  exceeding  the  sum  which  will  satisfy  the  execution,  or  to 
pay  to  the  judgment  creditor  a  sum  on  account  of  the  alleged  indebtedness  not  exceed- 
ing the  judgment  with  interest,  unless  a  receiver  has  been  appointed  or  a  receivership 
has  been  extended  to  the  special  proceeding,  and  in  that  case  to  the  receiver.  If 
notice  of  the  application,  sufficient  in  substance  to  constitute  due  process  of  law, 
shall  have  been  given  and  if  the  person  or  corporation  indebted  to  the  judgment 
debtor  shall  not,  by  afldavit  or  other  proof,  show  such  facts  as  may  be  deemed  by 
the  court  sufBeient  to  entitle  him  or  it  to  a  trial  of  the  issues  in  an  action  brought  by 
the  judgment  debtor  or  a  receiver  for  the  recovery  of  the  alleged  indebtedness,  the 
court  may  make  an  order  in  its  discretion  directing  such  person  or  corporation  to 
make  such  payment;  and  such  an  order  directing  payment  may  be  docketed  as  a 
judgment  and  shall  be  enforceable  as  such  and  disobedience  thereof  may  not  be 
punished  as  a  contempt. 

A  payment  thus  made  under  either  an  order  permitting  such  payment  or  an  order 
directing  it,  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness,  except  as  against 
a  transferee  from  the  judgment  debtor  in  good  faith  and  for  a  valuable  consideration, 
of  whose  rights  the  person  or  corporation  had  actual  or  constructive  notice  when  the 
payment  was  made. 

This  section  provides  for  permissive  and  mandatory  orders 
directing  the  person  indebted  to  the  debtor  to  pay  such  debt  or 
part  thereof  to  the  judgment  creditor  or  the  sheriff.  This  section 
is  substantially  similar  to  the  old  section  792  as  amended  in  1934. 

§  795.  Action  by  judgment  creditor  against  third  party. 

Where  it  appears  from  the  examination  or  testimony  taken  or  other  proof  satisfactory 
to  the  court  that  a  person  or  corporation  is  indebted  to  the  judgment  debtor,  the 
court  may  make  an  order  authorizing  the  judgment  creditor  to  maintain  an  action 
against  such  person  or  corporation  for  the  recovery  of  such  debt.  Such  order  may 
also  forbid  the  transfer  or  other  disposition  of  such  debt  until  an  action  can  be 
commenced  and  prosecuted  to  judgment  and  may  direct  that  the  papers  or  proof  in 
the  possession  or  control  of  the  debtor  and  necessary  in  the  prosecution  of  such  action 
be  delivered  to  the  creditor  or  impounded  in  court.  Such  order  or  the  judgment 
entered  in  the  authorized  action  may  provide  for  the  disposition  of  any  moneys  in 
excess  of  the  sum  required  to  pay  the  creditor's  judgment,  costs,  disbursements  and 
expenses  allowed  by  the  court.  Such  action  by  a  judgment  creditor  against  the 
debtor  of  the  judgment  debtor  shall  make  the  judgment  debtor  a  party  defendant, 
and  costs  shall  be  awarded  as  prescribed  by  law;  but  if  judgment  be  in  favor  of  the 
Judgment  creditor  and  against  the  debtor  of  the  judgment  debtor,  and  the  debtor  of 
the  judgment  debtor  did  not  dispute  the  indebtedness,  then  costs  are  not  to  be 
awarded  against  the  debtor  of  the  judgment  debtor. 

This  section  is  substantially  the  old  section  792-a,  enacted  in 
1934.  It  empowers  the  court  to  make  an  order  authorizing  the 
judgment  creditor  to  maintain  an  action  upon  a  debt  due  to  the 
judgment  debtor. 
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§  796.  Order  directing  delivery  of  property  or  money  to  sheriff  or 
receiver. 

Where  it  appears  from  the  examination  or  testimony  taken  in  a  special  proceeding 
authorized  by  this  article  that  the  judgment  debtor  has  in  his  possession  or  under  his 
control  money  or  other  personal  property  belonging  to  him,  or  that  money  or  one  or 
more  articles  of  personal  property  capable  of  delivery,  his  right  to  the  possession 
whereof  is  not  substantially  disputed,  are  in  the  possession  or  under  the  control  of 
another  person,  the  court  in  its  discretion  and  upon  such  a  notice  given  to  such  per- 
sons as  it  deems  just,  or  without  notice,  may  make  an  order  directing  the  judgment 
debtor  or  other  person  immediately  to  pay  the  money  or  deliver  the  articles  of  per- 
sonal property  to  a  sheriff  designated  in  the  order,  unless  a  receiver  has  been  ap- 
pointed or  a  receivership  has  been  extended  to  the  special  proceeding,  and  in  that 
case  to  the  receiver. 

This  section  is  substantially  similar  to  the  old  section  793.  It 
empowers  the  court  to  direct  the  delivery  of  property  in  the  pos- 
session of  the  debtor,  or  money  under  his  control,  to  the  sheriff 
or  the  receiver. 

§  797.  Disposition  of  moneys  or  property  delivered  to  sheriff  or  receiver, 

1.  If  the  sheriff  to  whom  money  is  paid  or  other  property  is  delivered,  pursuant 
to  an  order  made  as  prescribed  in  either  of  the  last  two  sections,  does  not  then  hold 
an  execution  upon  the  judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  same  rights  and  powers  and  is  subject  to  the  same  duties  and  liabilities  with 
respect  to  the  money  or  property  as  if  the  money  had  been  collected  or  the  property 
had  been  levied  upon  by  him  by  virtue  of  such  an  execution.  This  section,  however, 
shall  not  require  the  court  to  order  the  payment  of  moneys  or  delivery  of  property  to  a 
sheriff  not  holding  an  outstanding  execution. 

2.  After  a  receiver  has  been  appointed,  or  a  receivership  has  been  extended  to  the 
special  proceeding,  the  court  by  order,  must  direct  the  sheriff  to  pay  the  money 
or  the  proceeds  of  the  property,  deducting  his  fees,  to  the  receiver;  or,  if  the  case 
so  requires,  to  deliver  to  the  receiver  the  property  in  his  hands.  But  if  it  appears 
to  the  satisfaction  of  the  court  that  an  order  appointing  a  receiver  or  extending  a 
receivership  is  not  necessary,  it  may  direct  the  sheriff,  by  an  order  reciting  that  fact, 
to  apply  the  money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon  an  execu- 
tion in  favor  of  the  judgment  creditor  issued  either  before  or  after  the  payment  or 
delivery  to  the  sheriff. 

This  section  is  substantially  the  old  sections  794  and  795  and 
provides  for  the  method  of  disposition  of  property  or  moneys 
delivered  to  the  sheriff  or  receiver.  An  amendment,  however,  was 
added  to  subdivision  1  that  the  court  shall  not  be  required  to  order 
the  payment  of  the  moneys  to  a  sheriff  not  then  holding  an  out- 
standing execution. 

§  798.  Order  affecting  money  or  property  where  proceeding  discontinued 
or  surplus  remains. 

Where  money  is  paid  or  property  is  delivered  to  a  sheriff  or  a  receiver  under  this 
article,   and   afterwards   the   special   proceeding   is   discontinued   or    dismissed   or    the 
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judgment  is  satisfied  without  resorting  to  that  money  or  property  or  a  balance  of 
the  money  or  of  the  proceeds  of  the  property  or  a  part  of  the  property  remains  in 
the  sheriffs  or  the  receiver's  hands,  after  satisfying  the  judgment  and  the  costs  and 
expenses  of  the  special  proceeding,  the  court  must  make  an  order  directing  the  sheriff 
or  receiver  to  pay  the  money  or  deliver  the  property  so  remaining  in  his  hands  to 
the  judgment  debtor  or  to  such  other  person  as  appears  to  be  entitled  thereto,  upon 
payment  of  the  fees  and  all  other  sums  legally  chargeable  against  the  same. 

TMs  section  is  substantially  the  old  section  796,  which  provides 
for  the  disposition  of  moneys  where  the  proceeding  is  discon- 
tinued or  a  surplus  remains  after  the  payment  of  the  judgment. 

§  799.  Injxmction  restraining  transfer  or  interference. 

The  court  in  which  or  the  judge  before  whom  the  proceeding  has  been  instituted 
may  make  an  injunction  order  restraining  any  person  or  corporation,  whether  a  party 
or  not  a  party  to  the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other  disposition  of,  or  interference  with,  the  property  of  the  judgment  debtor,  or 
the  property  or  debt  concerning  which  any  person  is  required  to  attend  and  be 
examined,  until  further  direction  in  the  premises.  Such  an  injunction  order  may 
include  property,  moneys,  or  debts  thereafter  acquired  by  or  becoming  due  to  the 
judgment  debtor,  may  be  made  simultaneously  with  the  order  or  warrant  by  which 
the  special  proceeding  is  instituted,  and  upon  the  same  papers;  or  afterwards,  upon 
an  affidavit  showing  suflcient  grounds  therefor.  The  judge,  or  the  court,  as  a  con- 
dition of  granting  an  application  to  vacate  or  modify  the  injunction  order,  may 
require  the  applicant  to  give  security  in  such  a  sum  and  in  such  manner  as  justice 
requires. 

This  section  is  substantially  similar  to  section  797  of  the  old 
law,  empowering  the  courts  to  restrain  the  transfer  of  property 
of  the  debtor.  However,  a  short  provision  was  'added,  similar  to 
that  contained  in  the  new  section  781,  including  in  such  injunction 
order  property,  moneys  or  debts  thereafter  acquired  by  or  be- 
coming due  to  the  judgment  debtor. 

§  800.  Proceedings  by  third  person  to  vacate  stay. 

Any  person  restrained  by  any  stay  or  injunction  under  this  article  from  transferring 
or  disposing  of  any  property  or  paying  any  moneys  or  indebtedness,  may  vacate 
such  stay  by  giving  an  undertaking  to  pay  the  judgment  and  costs  of  the  proceeding 
if  the  judgment  creditor  or  the  receiver  be  successful  in  said  proceeding  against  said 
third  person;  or  upon  such  notice  to  the  judgment  creditor  as  the  court  specify, 
may  apply  to  the  court  to  give  an  undertaking,  conditioned  as  above,  in  the  sum 
equal  to  the  value  of  the  property  or  moneys  to  be  released  from  restraint,  or  on  such 
other  conditions  as  the  court  may  prescribe  and  upon  furnishing  such  undertaking 
or  complying  with  such  conditions,  such  stay  shall  be  vacated. 

This  section  provides  that  a  third  party  may  vacate  any  stay 
by  giving  an  undertaking  to  pay  the  judgment  and  costs  of  the 
proceeding  if  the  creditor  or  receiver  be  successful  against  him. 

Provisions  of  new  Article  45  presented  in  this  Supplement,  pp.  747-776,  may  be 
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or  he  may,  upon  sucht  notice  as  the  court  may  require,  give  an 
undertaking  in  a  sum  equal  to  the  value  of  the  property  or  moneys 
to  be  released  from  restraint,  or  such  other  conditions  as  the  court 
may  prescribe.  It  gives  to  the  court  adequate  power  to  grant 
relief  to  a  third  party  who  has  been  subjected  to  a  stay.  In  addi- 
tion, it  does  not  compel  him  to  secure  the  payment  of  the  whole 
judgment  or  even  all  the  property  restrained  from  transfer,  but 
only  such  part  as  is  released  from  restraint. 

§  801.  Punishment  for  disobedience  of  order  or  subpoena. 

A  person  who  refuses  or  without  sufficient  excuse  neglects  to  obey  an  order  or  sub- 
poena issued  pursuant  to  any  provision  of  this  article  and  duly  served  upon  him,  or  any 
order  made  or  oral  direction  given  directly  to  him,  by  a  judge  or  referee,  in  the 
course  of  the  special  proceedings,  or  who  violates  the  provisions  of  section  seven  hun- 
dred eighty-one  endorsed  upon  the  subpoena  served  upon  him,  may  be  punished  for 
contempt,  as  provided  in  the  judiciary  law,  by  the  court  in  which  such  proceeding  is 
pending  or  by  the  judge  who  made  such  order  or  the  court  from  which  was  issued 
the  order  or  subpoena  or  before  whom  or  which  such  order  or  subpoena  was  returnable. 

This  section  is  substantially  the  old  section  800,  making  the 
violation  of  the  orders  or  directions  of  the  court  or  referee  pun- 
ishable as  a  contempt,  except  that  there  has  been  included  the 
violation  of  the  automatic  stay  indorsed  upon  the  subpoena  issued 
under  section  781. 

§  802.  Duration  and  adjournment,  discontinuance,  dismissal,  or  closing 
of  proceedings. 

1.  A  proceeding  under  this  article  shall  continue  until  closed  or  discontinued  by 
consent  or  discontinued,  dismissed  or  closed  by  order  of  the  court;  but  a  proceeding 
shall  be  deemed  closed  two  years  from  the  service  of  the  order,  subpoena  or  warrant 
whereby  the  proceeding  is  instituted  unless  the  court  shall  make  an  order  extending 
the  proceeding  for  a  definite  period.  A  proceeding  shall  not  be  deemed  closed  or 
abandoned  by  reason  of  any  irregularity  upon  an  adjournment.  Any  proceeding  may 
be  adjourned  from  time  to  time  by  consent  or  by  the  court  or  referee  as  it  or  he  may 
deem  proper.  Where  an  adjournment  has  been  had  without  date,  the  court  or  referee 
may  fix  a  date  for  the  continuation  of  the  said  examination  of  the  debtor,  third 
person  or   witness. 

2.  A  proceeding  hereunder  upon  application  of  the  creditor  may  be  discontinued  at 
any  time.  A  proceeding  under  this  article  shall  be  deemed  dismissed  or  closed  upon 
the  satisfaction  or  vacation  of  the  judgment  and  an  order  may  be  entered  thereon. 

3.  A  proceeding  under  this  article  may  be  closed  by  order  of  the  court  where 
the  judgment  creditor  unreasonably  neglects  or  delays  to  proceed,  upon  the  application 
of  the  judgment  debtor  or  third  person,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor.  The  court  or  referee  shall  close  a  proceeding  under  this 
article  upon  the  completion  of  the  examination  of  the  debtor,  or  of  any  third  person, 
and  of  the  witnesses. 
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4.  The  court  may  impose  costs  as  provided  in  section  eight  hundred  and  three  of 
this  article. 

This  section  sets  forth  a  number  of  miscellaneous  provisions 
concerning  the  duration,  adjournment,  discontinuance,  dismissal 
or  closing  of  the  proceedings.  The  proceedings  shall  continue 
under  the  article  until  it  is  closed,  discontinued  by  consent,  or 
closed  or  dismissed  by  order  of  the  court.  However,  a  proceeding 
is  deemed  to  be  closed  two  years  from  the  service  of  the  order 
or  subpoena  unless  the  court  shall  make  an  order  extending  it  for 
a  definite  period.  It  is  not  deemed  closed  or  abandoned  by  reason 
of  any  irregularity  upon  an  adjournment.  Proceedings  may  be 
adjourned  by  consent  or  by  order  of  the  court  or  referee.  Where 
a  proceeding  has  been  adjourned  without  a  date  the  court  or 
referee  may  fix  a  date  for  its  continuation. 

The  proceeding  may  be  discontinued  at  any  time  by  the  creditor. 
It  shall  be  deemed  dismissed  or  closed  upon  the  satisfaction  or 
vacation  of  the  judgment. 

The  court  may  close  the  proceeding  where  the  creditor  unreason- 
ably neglects  or  delays  to  proceed.  The  court  may  impose  costs 
as  set  forth  in  section  803. 

§  803.  Costs. 

1.  The  court  or  judge  may  make  an  order  allowing  to  the  judgment  creditor  a  fixed 
sum  as  costs,  consisting  of  his  witnesses '  fees  and  other  disbursements,  including  referee 's 
fees,  and  of  a  sum  in  addition  thereto  not  exceeding  five  per  centum  of  the  judgment 
but  where  such  additional  sum  is  under  fifty  dollars,  the  court  may  allow  a  sum  not 
to  exceed  fifty  dollars.  The  court  may  direct  the  payment  thereof  out  of  any  money 
which  has  come  or  may  come  into  the  hands  of  the  receiver  or  sheriff;  or,  within  a 
time  specified  in  the  order,  by  the  judgment  debtor. 

2.  No  costs  shall  be  imposed  against  the  judgment  creditor,  unless  he  has  caused 
undue  hardship,  expense  or  loss  to  the  judgment  debtor  or  the  third  person.  The 
costs  to  the  judgment  debtor  shall  be  limited  to  thirty  dollars  and  taxable  disbursements, 
which  may  be  ordered  paid  as  the  court  may  direct  or  credited  on  the  judgment. 
Costs  to  the  successful  third  person  shall  not  exceed  the  sums  specified  in  the 
preceding  subdivision,  fixed  on  the  basis  of  the  judgment  or  the  value  of  the  property 
involved. 

This  section  replaces  sections  803  and  804.  It  contains  several 
new  provisions. 

1.  It  empowers  the  court  to  allow  to  the  creditor  as  costs  his 
disbursements,  including  referee 's  fees  and  an  additional  sum  not 
exceeding  5  per  cent  of  the  judgment.  Where  this  additional  sum 
is  under  $50  the  court  may  fix  it  at  not  exceeding  $50.    The  court 
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may  further  direct  the  payment  of  this  money  out  of  the  property 
or  moneys  in  the  hands  of  the  sheriff  or  receiver  in  any  such  in- 
stallments and  within  such  time  as  the  court  may  see  fit. 

2.  The  court  may  also  impose  costs  against  the  judgment  cred- 
itor. However,  it  is  expressly  provided  that  no  costs  shall  be 
imposed  against  the  judgment  creditor  unless  *  *  *  he  has 
caused  undue  hardship,  expense  or  loss  to  the  judgment  debtor  or 
the  third  person  *  *  *.  The  costs  are  limited  to  $30  and 
taxable  disbursements  which  may  be  ordered  paid  or  credited  on 
the  judgment.  The  costs  to  the  successful  third  party  may  be 
in  the  same  sums  allowed  to  the  judgment  creditor  under  sub- 
division 2,  fixed  on  the  basis  of  the  judgment  or  value  of  the  prop- 
erty involved  in  the  proceeding  against  him. 

It  is  to  be  noted,  first,  that  the  costs  are  entirely  discretionary,, 
and  secondly,  that  they  may,  in  a  proper  case,  amount  to  5  per 
cent  of  the  judgment. 

This  latter  provision  is  to  some  extent  an  innovation  in  our 
practice.  Heretofore  most  of  the  costs  have  been  definitely  fixed 
in  a  specific  sum,  regardless  of  the  sum  involved  or  difficulties 
encountered.  It  is  desirable  to  point  out  that  while  the  courts  may 
be  quite  generous  with  the  creditor  and  his  attorneys  in  allowing 
the  examination  of  third  parties  under  the  liberal  provisions  of 
section  779,  the  court  has  power  to  compensate  a  third  party  for 
his  trouble  where  the  proceeding  against  him  has  been  unjustifi- 
ably commenced  or  he  has  been  unnecessarily  harassed  and  he  has 
suffered  undue  hardship,  expense,  or  loss. 

§  804.  Appointment,  powers  of  and  accounting  by  receiver. 

1.  At  any  time  after  the  institution  of  a  proceeding,  the  court  may  make  an  order 
appointing  a  receiver  of  the  property  of  the  judgment  debtor.  At  least  two  days' 
notice  of  the  application  for  the  order  appointing  a  receiver  must  be  given  personally 
to  the  judgment  debtor,  unless  the  court  is  satisfied  that,  with  reasonable  diligence^ 
he  can  not  be  found  within  the  state;  in  which  case,  the  order  must  recite  that  fact,, 
and  may  dispense  with  notice  or  direct  notice  to  be  given  in  any  manner  which  the  court 
deem  proper.  But  where  the  order  to  attend  and  be  examined,  or  the  warrant  or 
subpoena  has  been  served  upon  the  judgment  debtor,  a  receiver  may  be  appointed 
upon  or  after  the  return  day  thereof  or  at  the  close  of  the  examination  without  further 
notice  to  him.  The  authority  to  appoint  a  receiver  of  the  property  of  a  judgment 
debtor  under  this  section  shall  include  the  power  to  appoint  a  receiver  of  the  property 
of  a  corporation. 

2.  The  receiver  shall  be  a  resident  of  the  state.  He  shall  have  the  usual  powers 
and  duties  of  a  receiver  in  addition  to  those  specifically  provided  in  said  order.  Upon 
such  notice  and  such  terms  as  the  court  may  approve,  he  may  lease  real  property  that 
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8h^  eome  into  his  possession,  for  such  time  as  shall  be  necessary  to  realize  moneys 
uffieient  to  .atxsfy  the  judgment  and  pay  the  expenses  of  the  receivership  and  costs  of 
the  special  proceeding.  He  may  sell  or  otherwise  dispose  of  the  debtor's  personal 
property,  coming  into  his  possession,  upon  order  of  the  court  after  such  notice  as  it 
may  aireet. 

3.  The  receiver  shall  render  his  accounts  voluntarily  or  upon  order  of  the  court  and 
the  same  shaU  be  settled  upon  such  notice  as  the  court  may  require  or  approve  or  the 
rules  provide.  -^-^ 

This  section,  concerning  the  appointment,  powers  of,  and  ac- 
counting by  receivers  is  derived  to  some  extent  from  sections  795, 
805,  808  and  811.  It  retained  all  of  the  essential  provisions  of 
those  sections.  A  number  of  unessential  details  have  been  omitted 
from  the  statute.  The  section,  however,  makes  more  liberal  the 
method  of  procuring  the  appointment  of  a  receiver. 

§  805.  Notice  when  other  action  or  proceeding  pending. 

The  court  or  judge  must  ascertain  if  practicable,  by  the  oath  of  the  judgment 
debtor  or  otherwise,  whether  a  judgment  creditor's  action  or  another  special  proceeding 
instituted  as  prescribed  in  this  article  is  pending  against  the  judgment  debtor.  If 
either  is  pending  and  a  receiver  has  not  been  appointed  therein,  notice  of  the  applica- 
tion for  the  appointment  of  a  receiver  and  of  aU  the  subsequent  proceedings  respecting 
the  receivership  must  be  given,  in  such  manner  as  may  be  directed  to  the  judgment 
creditor  prosecuting  it. 

This  section  is  substantially  the  old  section  806.  It  provides 
that  where  a  judgment  creditor's  action  or  another  special  pro- 
ceeding under  this  article  is  pending  against  the  debtor,  and  a 
receiver  has  not  been  appointed,  notice  of  the  appointment  of  a 
receiver  must  be  given  as  the  court  may  direct. 

§  806.  Extension  of  existing  receivership. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall  be  appointed.  Where 
a  receiver  thereof  has  already  been  appointd,  the  court  or  judge  instead  of  making 
the  order  prescribed  in  the  last  section  but  one,  must  make  an  order  extending  the 
receivership  to  the  said  special  proceeding.  Such  an  order  gives  to  the  judgment 
creditor  the  same  right  as  if  a  receiver  was  then  appointed  upon  his  application 
including  the  right  to  apply  to  the  court  to  control,  direct  or  remove  the  receiver 
or  to  subordinate  the  proceedings  in  or  by  which  the  receiver  was  appointed  to  those 
taken  under  his  judgment. 

This  section  is  substantially  the  old  section  807,  which  provides 
that  only  one  receiver  of  the  property  of  the  debtor  shall  be  ap- 
pointed. Where  one  has  already  been  appointed  an  extension  of 
such  receivership  may  be  directed.    The  creditor  may  also  apply 
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to  have  the  proceedings  in  the  first  action  made  subordinate  to 
those  under  his  own  judgment. 

§  807.  Vesting  of  property  in  receiver. 

The  property  of  the  judgment  debtor,  whether  acquired  before  or  any  time  after 
the  appointment  of  a  receiver,  is  vested  in  a  receiver  vrho  has  duly  qualified,  from  time 
of  filing  the  order  appointing  him  or  extending  his  receivership,  as  the  case  may  be, 
subject  to  the  following  exceptions  in  favor  of  a  purchaser  in  good  faith  without 
notice  and  for  valuable  consideration. 

1.  Real  property  is  vested  in  the  receiver  only  from  the  time  when  the  order  or  a 
certified  copy  thereof,  as  the  case  may  be,  is  filed  with  the  clerk  of  the  county  where  it 
is  situated. 

2.  Where  the  judgment  debtor  at  the  time  when  the  order  is  filed  resides  in  another 
county  of  the  state,  his  personal  property  is  vested  in  the  receiver  only  from  the 
time  when  a  certified  copy  of  the  order  is  filed  with  the  clerk  of  the  county  where 
he  resides. 

This  section  is  similar  to  the  old  section  809.  However,  the 
exceptions  regarding  the  vesting  of  title  are  limited  only  to  a  pur- 
chaser in  good  faith  without  notice  and  for  valuable  consideration. 
The  property  acquired  by  the  debtor  after  the  appointment  of  a 
receiver  also  vests  in  the  latter. 

§  808.  Extension  of  receiver's  title  to  personal  property. 

Where  the  receiver's  title  to  personal  property  has  become  vested,  as  prescribed  in 
the  last  section,  it  also  extends  back  by  relation,  for  the  benefit  of  the  judgment 
creditor  in  whose  behalf  the  special  proceeding  was  instituted,  as  follows: 

1.  Where  an  order  or  subpoena  requiring  the  judgment  debtor  to  attend  and  be 
examined,  or  a  warrant  requiring  the  sheriff  to  arrest  him  and  bring  him  before 
the  judge,  has  been  served  before  the  appointment  of  the  receiver  or  the  extension  of 
the  receivership,  the  receiver's  title  extends  back,  so  as  to  include  the  personal 
property  of  the  judgment  debtor  at  the  time  of  the  service  of  the  order,  subpoena 
or  warrant. 

2.  Where  an  order,  subpoena  or  warrant  has  not  been  served,  as  specified  in  the 
foregoing  subdivision,  but  an  order  has  been  made  or  subpoena  issued  requiring  a  per- 
son to  attend  and  be  examined  concerning  property  belonging,  or  a  debt  due,  to  the 
judgment  debtor,  the  receiver's  title  extends  to  the  personal  property  belonging  to 
the  judgment  debtor,  which  was  in  the  hands  or  under  the  control  of  the  person  or 
corporation  thus  required  to  attend,  at  the  time  of  the  service  of  the  order  or  subpoena, 
and  to  a  debt  then  due  to  him  from  that  person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the  appointment  of  the 
receiver  was  given  to  the  judgment  debtor,  the  receiver's  title  extends  to  the  personal 
property  of  the  judgment  debtor  at  the  time  when  the  notice  was  served  either 
personally  or  by  complying  with  the  requirements  of  an  order  prescribing  a  substitute 
for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  subdivisions  of  this 
section,  the  rule  most  favorable  to  the  judgment  creditor  must  be  adopted. 

But  this   section  does  not  affect  the   title  of   a  purchaser   in   good  faith   without 
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notice  and  for  a  valuable  consideration,  or  the  payment  of  a  bona  fide  debt  in  good 
faith  and  without  notice,  in  either  of  which  cases  the  burden  of  proving  the  bona 
fides  shall  be  on  such  purchaser  or  payee. 

This  section  is  substantially  similar  to  the  old  section  810,  ex- 
cept that  to  the  purchaser  or  payee  in  good  faith,  without  notice, 
is  shifted  the  burden  of  proving  the  bona  fides  of  his  transaction. 

§  809.  Piling  of  receivership  orders. 

An  order  appointing  a  receiver  or  extending  a  previous  receivership,  and  the  bond, 
if  any  be  required,  shall  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  the 
proceeding  is  pending  and  if  such  county  be  other  than  the  county  wherein  the  judg- 
ment-roll in  the  action  is  filed,  then  a  certified  copy  shall  be  filed  in  such  latter  county. 
If,  however,  such  judgment-roll  be  filed  in  the  municipal  court  of  the  city  of  New 
York,  said  certified  copy  shall  not  be  filed  as  above  provided.  The  failure  to  file  the 
order  shall  not  afEect  the  proceeding  or  the  receivership,  except  that  persons  having 
no  knowledge  thereof  shall  not  be  bound  thereby. 

§  810.  Duties  of  county  clerk  as  to  order. 

Each  county  clerk  must  keep  in  his  office  a  book  indexed  to  the  names  of  the  judgment 
debtors,  styled  ' '  book  of  orders  appointing  receivers  of  judgment  debtors. ' '  A 
county  clerk  in  whose  office  an  order  or  a  certified  copy  of  an  order  appointing  a 
receiver  is  filed  pursuant  to  this  article,  must  immediately  note  thereupon  the  time  of 
filing  it,  and  as  soon  as  practicable,  must  record  it  in  the  book  so  kept  by  him.  Upon 
request,  he  must  also  furnish  forthwith  to  any  party  or  person  one  or  more  certified 
copies  thereof.  For  each  omission  to  comply  with  any  provision  of  this  section,  a 
county  clerk  forfeits  to  the  party  aggrieved  two  hundred  and  fifty  dollars  in  addition 
to  all  damages  sustained  by  reason  of  the  omission. 

These  sections  are  the  same  as  the  old  sections  812  and  813. 
They  provide  for  the  filing  of  receivership  orders  and  the  duties 
of  the  county  clerk  thereon. 

FuTUEE  Amendments 

That  the  old  statutory  provisions  presented  many  perplexing 
problems  and  obstructions  to  the  creditors  and  to  the  courts  no 
one  familiar  with  this  practice  could  deny.  However,  it  was  felt 
by  the  two  associations  engaged  in  the  study  of  these  problems 
that  "the  duty  to  find  the  solution  is  primarily  that  of  the  Bar" 
(Tentative  Eeport,  p.  11). 

It  is  the  humble  opinion  of  the  committees  of  the  two  respective 
associations  that  with  the  enactment  of  Chapter  630  of  the  Laws 
of  1935  the  Bar  has  discharged  its  duty  in  that  respect. 

No  doubt,  with  the  enactment  of  so  many  entirely  new  and 
very  vital  provisions  concerning  our  practice,  problems  may  in 

Provisions  of  new  Article  45  presented  in  this  Supplement,  pp.  747-776,  may  be 
read  for  probable  construction,  in  the  light  of  the  material  presented  under  the  appro- 
priate similar  provision  in  former  Article  45,  this  Supplement,  pp.  776-787. 
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the  future  arise  which  will  demonstrate  certain  defects  or  omis- 
sions in  the  law.  The  Bench  and  the  Bar  should  forward  informa- 
tion concerning  these  defects  or  omissions,  together  with  recom- 
mendations, to  the  respective  Bar  associations,  or  to  the  Judicial 
Council. 

Co-OPEEATION    BY    THE    BaK 

By  this  new  law  powers  have  been  conferred  upon  attorneys 
that  have  never  heretofore  been  enjoyed  by  them.  This  has  been 
done  upon  the  basis  that  as  officers  of  the  court  they  would  prop- 
erly use  and  not  abuse  these  powers.  The  manner  in  which  these 
powers  will  be  used  by  attorneys  will,  in  great  measure,  deter- 
mine the  extent  to  which  other  and  further  powers  will  in  the 
future  be  intrusted  to  them  by  the  legislature  and  the  courts. 

Attitude  of  the  Courts 

The  committee  of  the  Brooklyn  Bar  Association  reported: 

Your  committee  believes  that  unless  the  general  attitude  and 
outlook  of  the  court  in  the  enforcement  of  process  and  rulings  in 
the  proceedings  is  changed  no  revision  of  the  statutes  will  prove 
effective  (Tentative  Eeport,  p.  6). 

The  statistics  furnished  to  the  committee  concerning  supple- 
mentary proceedings  in  Kings  county  show  that  from  1927  to  and 
including  1931  orders  to  show  cause  to  punish  a  debtor  for  con- 
tempt rose  from  35,810  to  38,325.  Thus,  we  have  the  amazing 
fact — over  35  per  cent  of  the  total  number  of  supplementary  pro- 
ceedings in  this  court,  during  the  period  of  the  five  years  studied, 
resulted  in  motions  to  punish  the  judgment  debtor  for  contempt. 
While,  unquestionably,  many  of  these  motions  were  unjustifiably 
made,  nevertheless,  we  have  no  comparable  situation  in  any  other 
branch  of  our  practice.  That  many  of  these  contempt ,  proceed- 
ings were  the  result  of  the  inadequate  provisions  of  the  old  law 
may  also  be  granted. 

Mr.  Justice  Thomas  Cuff,  of  the  Second  Judicial  District,  has 
written  several  notable  opinions  setting  forth  with  commendable 
frankness  the  attitude  of  the  debtor  and  the  courts  concerning 
supplementary  proceedings  {Zwerdling  v.  Hamman  Bldg.  Corp'n, 
145  Misc.  471;  L.  B.  Syndicate  Corp'n  v.  Lee,  145  Misc.  573;  Hoch 
V.  Eclchaus,  N.  Y.  L.  J.,  February  23,  1934). 

Too  much  emphasis  cannot  be  laid  upon  the  importance  of 

Provisions  of  new  Article  45  presented  in  this  Supplement,  pp.  747-776,  may  be 
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supplementary  proceedings.  It  is  indeed  a  folly  to  waste  the  time 
and  money  of  the  public  and  litigants  in  giving  them  their  day  in 
court  without  the  subsequent  proper  enforcement  of  the  judgments 
granted  to  them.  It  is  a  travesty  indeed  to  show  great  concern 
in  determining  their  rights  before  and  at  trials,  and  then  to  leave 
them  to  flounder  for  themselves.  If  but  a  small  percentage  of  the 
time  were  spent  by  the  court  in  the  supplementary  proceedings 
that  is  spent  in  the  trial  of  the  action  resulting  in  the  judgment,  a 
very  much  larger  percentage  of  the  judgments  would  not  remain 
unpaid.  Many  an  unpaid  judgment  would  have  been  paid  long 
ago  had  a  judge  evidenced  some  interest  in  its  enforcement. 

It  is  believed  that  with  the  powers  conferred  and  duties  im- 
posed upon  the  courts  by  the  new  law  they  have  at  their  command 
effective  remedies  to  deal  adequately  with  these  cases. 

Judgment  debtors  may  be  divided  into  four  general  classes 
(Tentative  Report,  p.  4) : 

1.  The  debtor  who  can,  but  will  not,  pay  the  judgment. 

2.  The  judgment  debtor  who  cannot  pay  the  judgment  fully  at 
once,  but  can  pay  installments  until  the  judgment  is  satisfied. 

3.  The  judgment  debtor  who  presently  cannot  pay,  but  who  will 
be  able  to  pay  at  a  later  time  either  in  one  payment  or  in  install- 
ments. 

4.  The  judgment  debtor  who  cannot  at  any  time  pay  the 
judgment. 

The  legislature  empowered  the  courts  to  require  the  debtor  com- 
ing within  any  of  the  first  three  classifications  to  pay  and  dis- 
charge the  judgment  in  accordance  with  his  ability.  Examination 
every  two  years  of  the  judgment  debtor  to  determine  his  status 
certainly  is  no  hardship.  Adequate  provision  has  been  made 
against  the  harassment  of  debtors,  third  parties  or  witnesses. 

Under  section  788  the  courts  have  it  within  their  power  to  make 
the  commission  of  perjury  a  rare  occurrence.  A  more  important 
duty  could  not  be  intrusted  to  or  imposed  upon  the  courts  in  an 
effort  to  improve  the  administration  of  justice.  No  section  re- 
ceived more  consideration  or  enthusiastic  approval. 

Use  op  Savings  to  Be  Eppected 
With  the  marked  decrease  in  the  number  of  executions  which 
will  result  from  this  act  a  substantial  saving  should  be  effected  by 
the  decrease  in  the  personnel  hereafter  required  in  the  sheriffs' 

Provisions  of  new  Article  45  presented  in  this  Supplement,  pp.  747-776,  maj  be 
read  for  probable  construction,  in  the  light  of  the  material  presented  under  the  appro- 
priate similar  provision  in  former  Article  45,  this  Supplement,  pp.  776-787. 


776  SUPPLEMENTARY   PROCEEDINGS. 

offices.  If  the  saving  thus  effected  were  to  be  allotted  to  the 
courts  for  use  in  connection  with  supplementary  proceedings  such 
sums  should  be  sufficient  to  pay  for  a  number  of  justices  or  ref- 
erees specially  assigned  to  sit  in  this  work,  as  well  as  any  necessary 
attendants. 

The  court  might,  with  such  funds,  set  up  machinery  through 
which  the  installment  payments  may  be  made,  as  in  the  Family 
Court.  Many  improvements  might  be  inaugurated  to  show  a 
rededication  by  the  courts  to  the  task  of  enforcing  their  judg- 
ments. The  most  effective  way  to  reduce  litigation  is  to  establish 
convincingly  that  a  judgment  directing  the  payment  of  money 
is  not  "a  mere  gesture  of  the  law"  (Tentative  Report,  p.  4). 

Appropriate  legislation  to  effect  this  suggestion  could  be  enacted 
at  the  next  session. 

Former  Article  45  Civil  Practice  Act. 

The  following  articles  and  the  cases  abstracted  thereunder  are 
included  for  reference  pertinent  to  former  Article  45  of  the  Civil 
Practice  Act  and  the  former  wording  of  each  section  therein.  The 
new  act  does  not  go  into  effect  until  September  1,  1935,  and  no 
litigation  arising  thereunder  interpretive  of  its  provisions  is  in- 
cluded as  the  effective  date  is  subsequent  to  the  issuance  of  this 
supplement.  A  great  many  of  the  cases  decided  under  former 
Article  45  wUl  undoubtedly  be  applicable  to  situations  arising 
under  the  new  article  but,  the  wording  of  the  sections  being 
changed  in  a  vast  number  of  instances,  it  is  felt  by  the  editor  that 
the  better  practice  would  be  not  to  attempt  any  correlation  of  the 
holdings  under  the  former  sections  with  the  probable  effect  of 
those  holdings  under  renumbered  and  reworded  sections  of  new 
Article  45. 

ARTICLE  II. 

Jurisdiction. 

0.  Jurisdiction  is  statutory. 

E.  Justice  of  supreme  court. 

F.  County  judge. 

AHTICI-E  in. 

Order  to  examine  debtor  after  return  of  execution. 

F.  Upon  what  judgment  maintainable. 

(J.  Necessity  of  proper  return  of  proper  execution. 

1.  Affidavit  for  order. 
J.  The  order. 

Matter  presented,  pp.  776-787,  pertains  to  former  Article  45  and  should  be  read 
and  construed  in  connection  with  the  appropriate  provision  in  new  Article  45,  effective 
September  1,  1935,  treated  in  this  Supplement,  pp.  747-776. 
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ARTICLE  IV. 
Order  to  examine  debtor  before  return  of  execution. 

ARTICLE  V. 
Order  to  examine  third  person. 

ARTICLE  VI. 

Reference  and  examination. 
B.  Place  of  examination. 
E.  Baising  objections  to  proceedings. 

ARTICLE  VII. 
Delivery  of  money  or  property  to  sheriff  or  receiver. 

A.  Order  permitting  payment  to  sherifif. 

B.  Order  requiring  delivery  of  property. 

ARTICLE  VIII. 

Costs. 

ARTICLE  IX. 

Miscellaneous  matters  of  practice. 
B.  Service  of  orders. 

ARTICLE  X. 

Contempts. 

D.  Failure  to  appear  for  examination. 

Cr.  Violation  of  injunction. 

J.  Eaising  objections  to  regularity  of  proceedings. 

K.  Punishment. 

ARTICLE  XL 
Review  of  orders. 

ARTICLE  XIL 

Receivers. 

D.  Filing  of  bond  and  order. 
B.  Title  of  receiver. 

Matter  presented,  pp.  776-787,  pertains  to  former  Article  45  and  should  be  read 
and  construed  in  connection  with  the  appropriate  provision  in  new  Article  45,  effective 
September  1,  1935,  treated  in  this  Supplement,  pp.  747-776. 
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ARTICLE  II. 

JURISDICTION. 

C.  Jurisdiction  is  statutory. 

The  Municipal  Court  of  the  city  of  New  York  has  no  jurisdiction 
to  entertain  supplementary  proceedings.  Matter  of  Rosen  v. 
Polanshy,  121  Misc.  395,  201  N.  Y.  Supp.  93. 

Supplementary  proceedings  are  statutory,  and  the  court  has 
only  the  jurisdiction  conferred  by  statute.  Connolly  v.  Hath,  124 
Misc.  446,  208  N.  Y.  Supp.  409. 

E.  Justice  of  Supreme  Court. 

A  justice  of  the  Supreme  Court  sitting  in  Kings  county  has  no 
authority  to  entertain  supplementary  proceedings  upon  a  judg- 
ment rendered  in  the  Municipal  Court  of  the  city  of  New  York, 
upon  which  execution  has  been  issued  to  a  city  marshal  and  re- 
turned unsatisfied,  but  the  judgment  has  not  been  docketed  in  the 
county  clerk's  office  of  Kings  county,  nor  an  execution  issued  to 
the  sheriff  of  that  county.  H oiling shead  Co.  v.  Santillo,  121  Misc. 
200,  201  N.  Y.  Supp.  91. 

Where  a  judgment  is  recovered  in  the  Municipal  Court  of  the 
city  of  New  York  and  an  execution  issued  thereon  under  sections 
131  and  135  of  the  Municipal  Court  Code,  has  been  returned  un- 
satisfied, the  Supreme  Court  has  jurisdiction,  although  it  does 
not  appear  that  an  execution  has  been  issued  to  the  sheriff  or 
that  a  transcript  of  the  judgment  has  been  filed  in  Kings  county, 
where  the  judgment  debtor  resides.  Matter  of  Rosen  v.  Polansky, 
121  Misc.  395,  201  N.  Y.  Supp.  93. 

A  justice  of  the  Supreme  Court  sitting  in  Kings  county  has  no 
jurisdiction  under  the  Civil  Practice  Act,  section  778,  as  amended 
by  Chapter  384  of  the  Laws  of  1923,  to  grant  an  order  for  the 
examination  of  a  judgment  debtor  in  supplementary  proceedings 
where  it  appears  that  the  judgment  was  recovered  in  one  of  the 
Municipal  Court  districts  of  New  York  county ;  that  no  transcript 
was  filed  in  Kings  county  or  execution  issued  to  the  sheriff  of 
said  county  where  the  judgment  debtor  resides  or  has  his  place 
of  business;  and,  therefore,  said  order  being  void,  a  motion  to 
punish  the  judgment  debtor  for  contempt  for  failure  to  appear  for 
examination  will  be  denied.  Matter  of  Corn  Exchange  Bank  v. 
Hirschberg,  123  Misc.  436,  205  N.  Y.  Supp.  651. 

Matter  presented,  pp.  776-787,  pertains  to  former  Article  45  and  should  be  read 
and  construed  in  connection  with  the  appropriate  provision  in  new  Article  45,  effective 
September  1,  1935,  treated  in  this  Supplement,  pp.  747-776. 
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A  Supreme  Court  justice  cannot  make  an  ex  parte  order  per- 
mitting a  person  indebted  to  a  debtor  in  supplementary  proceed- 
ings to  pay  over  to  the  sheriff  of  the  county  the  amount  so  owing 
or  a  part  thereof  sufficient  to  satisfy  the  execution,  where  the 
order  in  supplementary  proceedings  is  made  by  and  is  returnable 
before  a  county  judge,  for  section  792  of  the  Civil  Practice  Act 
provides  that  such  an  order  shall  be  made  by  the  judge  by  whom 
the  order  or  warrant  was  granted  or  to  whom  it  is  returnable. 
Phoenix  Insurance  Co.  v.  Sherman,  127  Misc.  832,  217  N.  Y.  Supp. 
542. 

P.  County  judge. 

A  county  judge  has  no  jurisdiction  where  the  execution  was 
issued  to  a  city  marshal  of  New  York  City  upon  a  judgment 
recovered  in  the  Municipal  Court  of  that  city.  Matter  of  Huher 
V.  Moran-Greenberg  Corp.,  120  Misc.  104,  198  N.  Y.  Supp.  434. 

Where  a  judgment  is  recovered  in  the  Municipal  Court  of  New 
York  City  and  a  transcript  is  docketed  in  the  Queens  county  clerk's 
office  the  judgment  then  becomes  a  judgment  of  the  Supreme 
Court,  and  in  order  to  give  the  county  judge  of  Kings  county 
jurisdiction  of  the  supplementary  proceeding,  the  judgment  must 
be  docketed  in  Kings  county  and  an  execution  issued  to  the  sheriff 
of  that  county.  An  execution  to  the  city  marshal  cannot  be  made 
the  basis  of  an  application  to  the  county  judge.  Corrigan  v.  Kahn, 
120  Misc.  161,  198  N.  Y.  Supp.  785. 

The  County  Court  of  Bronx  county  has  jurisdiction  of  a  judg- 
ment debtor,  in  proceedings  supplementary  to  execution,  pursuant 
to  the  provisions  of  section  778  of  the  Civil  Practice  Act,  where 
the  judgment  debtor  resided  in  such  county  and  execution  against 
him  was  issued  out  of  such  County  Court,  though  the  execution 
originally  was  issued  out  of  the  Municipal  Court  of  the  city  of 
New  York,  borough  of  Queens.  Matter  of  Solomon  v.  Suffin,  124 
Misc.  748,  209  N.  Y.  Supp.  671. 

ARTICLE  III. 
ORDER  TO  EXAMINE  DEBTOR  AFTER  RETURN  OF  EXECUTION. 

F.  Upon  what  judgment  maintainable. 

A  supplementary  proceeding  cannot  be  maintained  unless  the 
judgment  upon  which  it  is  based  is  a  lien  upon  real  property. 

Matter  presented,  pp.  776-787,  pertains  to  former  Article  45  and  should  be  read 
and  construed  in  connection  with  the  appropriate  provision  in  new  Article  45,  effective 
September  1,  1935,  treated  in  this  Supplement,  pp.  747-776. 
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Under  section  40  of  the  City  Court  Act  of  the  city  of  Buffalo  a 
judgment  is  not  a  lien  against  real  property  if  it  is  for  a  sum  less 
than  $25,  exclusive  of  costs.  Hence,  supplementary  proceedings 
cannot  be  maintained  upon  a  judgment  entered  in  such  city  court 
for  $20.80  damage  and  $5.55  costs,  Connolly  v.  Hoth,  124  Misc. 
446,  208  N.  Y.  Supp.  409, 

G.  Necessity  of  proper  return  of  proper  execution. 

Since  the  amendment  to  section  775  of  the  Civil  Practice  Act 
by  Chapter  550  of  the  Laws  of  1922,  supplementary  proceedings 
may  be  instituted  in  the  Supreme  Court  upon  the  return  unsatis- 
fied of  an  execution  issued  to  a  city  marshal  pursuant  to  sections 
130  and  135  of  the  Municipal  Court  Code,  upon  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  and  a  motion  to  dismiss 
the  proceedings  on  the  ground  that  the  court  had  no  jurisdiction 
because  an  execution  was  never  issued  to  the  sheriff  of  the  county 
will  be  denied.  Matt&r  of  Regina  Cloak  &  Suit  Corp.,  120  Misc. 
321,  198  N.  Y.  Supp.  845. 

Under  section  775  of  the  Civil  Practice  Act,  as  amended  in  1922, 
the  return  of  a  marshal  to  an  execution  duly  issued  upon  a  judg- 
ment obtained  in  the  Municipal  Court  of  the  city  of  New  York  is 
a  substitute  for  the  filing  of  a  transcript  of  such  judgment  with 
the  county  clerk  and  the  issuance  thereon  to  the  sheriff  of  an 
execution  and  its  return  by  him.  Matter  of  Rosen  v.  Polansky^ 
121  Misc.  395,  201  N.  Y.  Supp.  93. 

The  return  unsatisfied  of  an  execution  issued  to  a  marshal  of 
the  Municipal  Court  of  the  city  of  New  York  is  sufficient  under 
subdivision  4  of  section  775,  to  authorize  the  institution  of  supple- 
mentary proceedings.  HecM  v.  Sanger,  128  Misc.  380,  218  N.  Y. 
Supp.  675. 

I.  Affidavit  for  order. 

Where  the  papers  upon  a  motion  for  an  order  in  supplementary 
proceedings  for  the  examination  of  a  judgment  debtor  are  prop- 
erly indorsed  by  the  attorneys  for  the  judgment  creditor,  authority 
to  institute  the  proceeding  is  presumed,  and  so  long  as  the  required 
jurisdictional  facts  are  made  to  appear  it  is  wholly  immaterial 
who  makes  the  moving  affidavit.  Matter  of  Weil,  119  Misc.  627, 
197  N.  Y.  Supp.  884. 

Matter  presented,  pp.  776-787,  pertains  to  former  Article  45  and  should  be  read 
and  construed  in  connection  with  the  appropriate  provision  in  new  Article  45,  effective 
September  1,  1935,  treated  in  this  Supplement,  pp.  747-776. 
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A  motion  to  vacate  an  order  for  the  examination  of  a  judgment 
debtor  in  proceedings  supplementary  to  execution  upon  the 
ground  that  the  moving  affidavit  was  made  by  the  managing  clerk 
in  the  office  of  the  attorney  for  the  judgment  creditor  instead  of 
by  said  creditor  or  his  attorney,  will  be  denied.  Matter  of  Weil, 
119  Misc.  627, 197  N.  Y.  Supp.  884. 

J.  The  order. 

The  order  may  provide  for  the  hearing  a  certain  number  of 
days  after  service  thereof.  Matter  of  Zurich  General  Accident 
and  Liability  Insurance  Company,  121  Misc.  460,  201  N.  Y. 
Supp.  390. 

ARTICLE  IV. 
ORDER  TO  EXAMINE  DEBTOR  BEFORE  RETURN  OF  EXECUTION. 

An  examination  may  be  had  under  section  780  of  the  Civil 
Practice  Act,  although  more  than  sixty  days  have  expired  since 
the  receipt  of  the  execution  by  the  sheriff.  BanTc  of  Richmondville 
V.  HicJcs,  197  N.  Y.  Supp.  369. 

ARTICLE  V. 
ORDER   TO   EXAMINE   THIRD  PERSON. 

An  examination  of  a  third  party  in  proceedings  supplementary 
to  execution  cannot  be  had  where  the  defendant  therein  was  never 
served  with  a  summons,  since  all  proceedings  subsequent  to  the 
judgment  were  void.  Doctors  Service  Corp.,  Inc.  v.  Bobbins,  126 
Misc.  587,  214  N.  Y.  Supp.  199. 

ARTICLE  VI. 

REFERENCE  AND  EXAMINATION. 

B.  Place  of  examination. 

The  amendment  to  section  778  of  the  Civil  Practice  Act  made 
by  Chapter  384  of  the  Laws  of  1923,  authorizing  the  institution 
of  supplementary  proceedings  upon  a  judgment  recovered  in  the 
Municipal  Court  of  the  city  of  New  York  before  the  county  judge 
of  the  county  in  which  such  municipal  court  district  is  located, 
does  not  affect  the  provisions  of  section  787  of  the  Civil  Practice 
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Act  which  provides  that  the  judgment  debtor  or  other  person 
required  to  attend  to  be  examined  cannot  be  compelled  to  attend 
at  a  place  without  the  county  of  his  residence.  Solomon  v.  Suffin, 
209  App.  Div.  832,  205  N.  Y.  Supp.  214. 

An  order  requiring  a  judgment  debtor  to  appear  for  examina- 
tion in  a  county,  in  which  it  is  conceded  that  he  has  no  place  of 
business  or  residence,  is  contrary  to  section  787  of  the  Civil  Prac- 
tice Act,  and  will  be  reversed.  Schmidt  v.  Lavelle,  126  Misc.  589, 
214  N.  Y.  Supp.  58. 

£.  Raising  objections  to  proceedings. 

Third  parties  to  supplementary  proceedings,  who  are  affected 
by  the  judgment  have  a  right  to  ask  that  its  nullity  be  officially 
declared.  Nankivel  v.  Omsk  All  Russian  Government,  237  N.  Y. 
150,  reversing  203  App.  Div.  740. 

ARTICLE  VII. 

DELIVERY  OF  MONEY  OR  PROPERTY  TO  SHERIFF  OR  RECEIVER. 

A.  Order  permitting  payment  to  sheriflF. 

Where  proceedings  are  taken  to  dissolve  an  insolvent  domestic 
business  corporation  under  section  221  of  the  General  Corporation 
Law,  the  directors  are  vested  with  the  title  to  the  assets  of  the 
corporation  and  may  make  a  pro  rata  distribution  to  creditors; 
and  a  judgment  creditor  cannot,  under  section  792  of  the  Civil 
Practice  Act,  require  a  bank  having  money  of  the  corporation  to 
pay  such  money  to  the  sheriff.  Central  Union  T.  Co.  v.  American 
Railway  T.  Co.,  198  App.  Div.  303,  190  N.  Y.  Supp.  674,  affirmed 
233  N.  Y.  531. 

B.  Order  requiring  delivery  of  property. 

Prior  to  the  enactment  of  the  Civil  Practice  Act,  an  order  re- 
quiring an  insurance  company  to  pay  to  the  receiver  the  cash 
surrender  value  of  a  policy  on  the  life  of  the  debtor  was  un- 
authorized, as  it  was  only  articles  of  personal  property  in  the 
possession  or  control  of  a  third  party  that  the  judge  or  court  was 
authorized  to  direct  such  third  party  to  turn  over  to  the  receiver. 
Section  793  of  the  Civil  Practice  Act  is  similar  to  former  section 
2447  of  the  Code  of  Civil  Procedure  in  this  respect.  Matter  of 
Ecker  v.  Myer,  119  Misc.  375,  196  N.  Y.  Supp.  268. 
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The  validity  of  a  judgment  of  the  Municipal  Court  of  the  city 
of  New  York,  adjudicating  that  title  to  merchandise  sold  the 
defendant  judgment  debtor  is  in  the  defendant  as  vendee,  cannot 
be  raised  upon  a  motion  under  section  793  of  the  Civil  Practice 
Act  for  an  order  in  supplementary  proceedings  directing  a  third 
person  to  deliver  to  the  sheriff  of  the  county  of  New  York  the  said 
property  in  his  possession,  where  it  appears  that  the  defendant 
made  two  successive  motions  in  said  court  to  set  aside  the  service 
of  the  summons  and  to  vacate  the  judgments  taken  by  default,  on 
the  ground  of  lack  of  jurisdiction  of  the  defendant,  a  foreign  cor- 
poration, and  that  said  motions  were  determined  adversely  to  the 
defendant,  who  did  not  appeal  from  the  decisions  therein,  since 
the  question  of  the  validity  of  the  service  was  litigated  and  deter- 
mined in  the  Municipal  Court  of  the  city  of  New  York  and  subse- 
quently settled  by  a  judgment  which  became  final  and  conclusive, 
unless  set  aside  by  a  direct  attack  or  reversed  on  appeal.  Finkel- 
stein  V.  Block,  124  Misc.  610,  208  N.  Y.  Supp.  401. 

ARTICLE  VIII. 
COSTS. 

(No  new  material  under  this  article.) 

ARTICLE  IX. 

MISCELLANEOUS  MATTERS  OF  PRACTICE. 

B.  Service  of  orders. 
An  order  in  supplementary  proceedings  may  be  served  upon  a 
non-resident  judgment  debtor  while  here  for  his  examination  or 
while  leaving  for  his  home,  and  a  judgment  debtor  residing  in 
Philadelphia,  in  the  state  of  Pennsylvania,  may  be  served  with 
an  order  for  his  examination  in  supplementary  proceedings  while 
he  is  leaving  for  Philadelphia  after  attending  the  Appellate  Divi- 
sion in  this  state  to  listen  to  the  argument  of  his  counsel  on  an 
appeal  from  the  judgment.  His  presence  in  court  was  not  neces- 
sary to  promote  the  due  and  efficient  administration  of  justice. 
Sampson  v.  Graves,  122  Misc.  314,  204  N.  Y.  Supp.  212.      
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ARTICLE  X. 

CONTEMPTS. 

D.  Failure  to  appear  for  examination. 

Where,  upon  a  motion  to  punish  a  debtor  for  failure  to  appear 
for  examination,  the  court  is  unable  to  determine  whether  the 
order  was  served  on  him,  the  court  may  refer  the  matter  to  an 
official  referee  to  take  the  proof  and  report  the  same  with  his 
opinion.  Matter  of  Regina  Cloak  S  Suit  Co.,  120  Misc.  321,  198 
N.  Y.  Supp.  845. 

A  judgment  debtor  who  does  not  appear  pursuant  to  an  order 
for  his  examination,  may  be  adjudged  in  contempt  of  court.  Mat- 
ter of  Rosen  v.  Polanshy,  121  Misc.  395,  201  N.  Y.  Supp.  93. 

6.  Violation  of  injunction. 

The  conduct  of  a  judgment  debtor  in  supplementary  proceedings 
was  clearly  contemptuous,  in  that  he  was  guilty  of  palpable  bad 
faith,  which  it  appears  that  he  requested,  and  was  granted, 
repeated  adjournments  in  the  proceedings;  that  in  the  interim 
between  the  adjournments  he  consented  to  an  adjudication  of  him- 
self as  a  bankrupt  in  the  Eastern  District  of  New  York,  though  he 
lived  in  the  Southern  District ;  and  that  in  violation  of  an  injunc- 
tion order  of  the  City  Court  of  the  city  of  New  York,  he  transferred 
insurance  policies  having  cash  surrender  values  to  a  third  person. 
The  bankruptcy  proceeding  did  not  suspend  the  injunction  order ; 
it  merely  stayed  further  affirmative  action  under  that  order. 
Hansen  v.  Hechheimer,  124  Misc.  509,  208  App.  Div.  451. 

J.  Raising  objections  to  regularity  of  proceedings. 

If  the  judge  had  no  jurisdiction  to  grant  the  order  for  the 
examination  of  the  debtor,  he  cannot  be  punished  for  contempt 
for  failing  to  appear  at  an  adjourned  date  of  the  hearing.  Matter 
of  Ruber  v.  Moran-Greenberg  Corp.,  120  Misc.  104,  198  N.  Y. 
Supp.  434. 

K.  Punishment. 

A  judgment  debtor  sought  to  purge  herself  of  contempt  of  court 
by  promising  to  pay  the  judgment  in  stipulated  installments,  but 
failed  to  make  any  payments.  Upon  her  return  to  the  jurisdiction 
after  an  absence  of  two  years  she  was  adjudged  guilty  of  contempt 
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and  fined  in  the  amount  of  the  judgment  with  costs.  It  was  held 
that,  there  being  no  proof  to  the  contrary  of  her  claim,  that  at 
no  time  had  she  been  able  to  pay  the  judgment  and  no  actual  loss 
or  injury  having  been  shown  to  have  resulted  from  her  miscon- 
duct, the  order  adjudging  her  guilty  of  contempt  should  be  modified 
by  reducing  the  amount  of  the  fine  to  $250  in  accordance  with 
section  773  of  the  Judiciary  Law.  Matter  of  Starr  v.  Morange, 
119  Misc.  376,  196  N.  Y.  Supp.  308. 

ARTICLE  XI. 
REVIEW  OF  ORDERS. 

(No  new  material  under  this  article.) 

ARTICLE  XII 

RECEIVERS. 

D.  Filing  of  bond  and  order. 

Where  the  order  appointing  a  receiver  was  not  filed  in  the 
county  of  the  residence  of  the  judgment  debtor  as  required  by 
section  812  of  the  Civil  Practice  Act,  the  title  to  the  cash  surrender 
value  of  a  policy  of  insurance  held  by  him  and  payable  to  his 
estate  and  by  which  he  reserved  the  right  to  change  the  beneficiary, 
does  not  under  subdivision  2  of  section  809  of  the  Civil  Practice 
Act  vest  in  the  receiver.  Therefore,  an  order  directing  the  judg- 
ment debtor  to  sign  and  execute  a  request  to  the  life  insurance 
company  to  pay  the  cash  surrender  value  of  the  policy  to  such 
receiver  must  be  reversed,  with  leave  to  renew  the  motion  without 
prejudice.  Matter  of  Rockwood  S  Co.,  Inc.  v.  Trop,  211  App. 
Div.  421,  207  N.  Y.  Supp.  507. 

E.  Title  of  receiver. 

Supplementary  proceedings  are  creatures  of  statute,  and  the 
powers  and  title  of  a  receiver  are  no  broader  than  the  provisions 
of  statute  authorize.  Maurice  v.  Travelers  Insurance  Co.,  121 
Misc.  427,  201  N.  Y.  Supp.  369. 

The  right  of  an  executor  to  retain  a  legacy  and  apply  it  against 
a  debt  due  to  the  estate  from  such  legatee  is  superior  to  the 
title  of  a  receiver  of  the  legatee.  Matter  of  Bradley,  122  Misc.  184, 
203  N.  Y.  Supp.  490. 

Matter  presented,  pp.  776-787,  pertains  to  former  Article  45  and  should  be  read 
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Under  section  809  of  the  Civil  Practice  Act  the  property  of  a 
judgment  debtor  is  vested  in  his  receiver  from  the  time  of  the 
filing  of  the  order  appointing  him.  An  assignment  thereafter 
made  by  the  judgment  debtor  vests  no  title  in  the  assignee,  and 
such  assignee  cannot  maintain  an  action  thereon.  Gilhey  v.  Koch, 
201  N.  Y.  Supp.  703. 

The  property  of  the  judgment  debtor,  within  the  meaning  of 
sections  809  and  810  of  the  Civil  Practice  Act,  subject  of  certain 
exceptions,  is  vested  in  the  receiver  from  the  time  of  the  filing 
of  the  order  of  appointment,  and  the  receiver's  title  to  the  per- 
sonal property  of  the  debtor  extends  back  to  the  time  of  the 
service  of  the  order  in  such  proceedings.  Collins  v.  Connelly, 
125  Misc.  871,  212  N.  Y.  Supp.  369. 

Under  subdivision  1  of  section  810  the  title  of  the  receiver 
dates  back  to  the  date  of  the  order  requiring  the  judgment  debtor 
to  attend  and  be  examined.  Rockwood  d  Co.,  Inc.  v.  Trop,  212 
App.  Div.  883,  208  N.  Y.  Supp.  459. 

The  title  of  the  receiver  dates  back  to  the  service  of  the  third 
party  order.  Redondo  Steamship  Company  v.  Irving  Bank  Colum- 
bia Trust  Co.,  219  App.  Div.  825. 

A  receiver  in  supplementary  proceedings  has  no  title  to  a  life 
insurance  policy  on  the  life  of  the  judgment  debtor,  in  favor  of 
a  third  person  as  beneficiary,  where  the  debtor  is  not  entitled 
to  the  cash  surrender  value  thereof.  A  motion  by  the  beneficiary 
to  compel  the  receiver  to  return  the  policy  should  be  granted. 
Matter  of  Gershman  v.  Berliner,  214  App.  Div.  196,  211  N.  Y. 
Supp.  881. 

A  receiver  in  supplementary  proceedings  acquires  no  title  to  a 
policy  of  insurance  on  the  life  of  a  husband  in  which  the  wife 
is  designated  as  beneficiary,  although  the  policy  permits  the  hus- 
band to  change  the  beneficiary,  if,  in  fact,  he  has  taken  no  pro- 
ceedings to  effect  such  a  change.  Maurice  v.  Travelers  Insurance 
Company,  121  Misc.  427,  201  N.  Y.  Supp.  369. 

Where  a  policy  on  the  life  of  a  husband  is  payable  to  the  wife 
and  the  husband  has  the  right  to  change  the  beneficiary  but  has 
taken  no  proceedings  to  that  end,  the  receiver  can  obtain  the  sur- 
render value  of  the  policy,  only  if  the  court  shall  determine  that 
equitably  the  insured  should  exercise  that  power;  and  when  the 
policy  by  its  terms  is  intended  to  make  provision  for  the  support 
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of  the  wife,  a  court  of  equity  will  not  make  a  determination  that 
the  husband  should  exercise  that  power.  Maurice  v.  Travelers 
Insurance  Co.,  121  Misc.  427,  201  N.  Y.  Supp.  369. 

Under  section  793  of  the  Civil  Practice  Act  an  application  may 
be  made  by  the  judgment  creditor  in  supplementary  proceedings 
for  an  order  directing  the  judgment  debtor  who  had  a  life  insur- 
ance policy  payable  to  his  estate  which  reserved  the  right  to 
change  the  beneficiary,  to  sign  and  deliver  a  request  to  the  life 
insurance  company  directing  it  to  pay  the  cash  surrender  value 
of  the  policy  to  the  receiver  in  supplementary  proceedings.  Such 
an  order  may  properly  be  made  by  the  court  under  sections  128 
and  129  of  the  Civil  Practice  Act.  Matter  of  Rochwood  S  Co., 
Inc.  V.  Trap,  211  App.  Div.  421,  207  N.  Y.  Supp.  507. 

Matter  presented,  pp.  776-787,  pertains  to  former  Article  45  and  should  be  read 
and  construed  in  connection  with  the  appropriate  provision  in  new  Article  45,  effective 
September  1,  1&35,  treated  in  this  Supplement,  pp.  747-776. 
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ARTICLE  I. 
Certiorari  to  review  assessments. 

B.  Nature  of  proceeding. 

C.  Kelation  to  certiorari  under  Civil  Practice  Act. 
E.  When  remedy  available. 

G.  Contents  of  petition. 
I.    The  writ. 

1.  Tax  Law,  §  291.    Allowance  of  writ  of  certiorari. 
J.  Return. 
K.  Proceedings  on  return. 

1.  Tax  Law,  §  293.     Proceedings  upon  return. 

2.  Taking  of  evidence. 

3.  Eeferee's  report. 

4.  Burden  of  proof. 

7.  Determination  of  court. 
L.  Costs. 

1.  Tax  Law,  §  294.    Costs. 
M.  Appeals.  ' 

ARTICLE  II. 
Assessment  of  special  franchises. 

A.  What  constitutes  a  special  franchise. 

B.  Taxation  of  franchises. 

C.  Method  of  assessment. 

D.  Method  of  valuation  of  franchise. 

E.  Procedure  for  review  of  special  assessment. 

1.  Tax  Law,  §  46.    Certiorari  to  review  assessment. 

2.  Tax  Law,   §   393-a.     Special  proceedings   concerning  special  franchise   tax 
'   assessments. 

7.  Hearing  on  return. 

8.  Costs. 

ARTICLE  III. 
Application  to  county  court  to  refund  tax. 

ARTICLE  IV. 

Supplementary  proceedings  to  collect  tax. 

A.  Tax  Law,  §  299.     Supplementary    proceedings    to    collect    tax;    action    to    collect 
tax. 


ARTICLE  I. 

CERTIORARI  TO  REVIEW  ASSESSMENTS. 

B.  Nature  of  proceeding. 

Although  in  some  respects  the  proceeding  to  review  an  assess- 
ment for  tax  purposes  by  certiorari  resembles  an  action,  it  is, 
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nevertheless  in  form,  a  special  proceeding  regulated  by  Article 
13  of  the  Tax  Law.  People  ex  rel.  New  York  Central  R.  R.  Co. 
V.  Bissell,  207  App.  Div.  705,  201  N.  Y.  Supp.  865. 

C.  Relation  to  certiorari  under  Civil  Practice  Act. 

Sections  290-296  of  the  Tax  Law,  together  with  section  906  of 
the  Greater  New  York  Charter,  provide  for  the  review  of  assess- 
ments upon  real  property  by  certiorari  and,  in  so  far  as  the 
proceeding  is  therein  established,  these  provisions  are  exclusive 
and  the  provisions  of  the  Civil  Practice  Act  do  not  apply.  But 
where  the  statutes  are  silent,  the  provisions  of  the  Practice  Act 
are  effective.  People  ex  rel.  Empire  Mortgage  Co.  v.  Cantor,  198 
App.  Div.  317,  190  N.  Y.  Supp.  298. 

An  application  for  certiorari  to  review  the  determination  of 
the  commissioner  of  education  confirming  the  action  of  the  board 
of  education  of  a  union  free  school  district,  with  which  other 
districts  had  been  consolidated,  in  levying  taxes  to  pay  bonds 
of  said  district  issued  prior  to  the  consolidation,  should  be  denied, 
for  the  petitioner's  remedy  is  under  the  Tax  Law  and  not  by 
certiorari  under  the  Civil  Practice  Act,  Matter  of  Murphy  v. 
Graves,  128  Misc.  346,  218  N.  Y.  Supp.  586. 

Section  1299  of  the  Civil  Practice  Act,  which  assimilates  the 
practice  in  a  proceeding  there  referred  to  to  the  practice  in  an 
action,  has  reference  only  to  a  proceeding  in  the  nature  of  a 
certiorari  proceeding  under  Article  78  of  the  Civil  Practice  Act, 
and  has  no  application  to  a  proceeding  brought  under  the  Tax 
Law.  But  the  Tax  Law  is  silent  as  to  how  the  court  shall  proceed 
with  its  hearing  and  hence,  under  section  443  of  the  Civil  Practice 
Act  the  court  may  direct  that  the  question  of  res  adjudicata  which 
was  raised  by  the  supplemental  return  should  be  determined 
before  any  other  issue.  People  ex  rel.  New  York  Central  R.  R. 
Co.  V.  Bissell,  207  App.  Div.  705,  201  N.  Y.  Supp.  865. 

A  taxpayer  who  feels  himself  aggrieved  because  the  assessors 
have  exempted  certain  property  from  taxation  may  have  his 
remedy  in  a  common  law  certiorari  to  review  the  proceedings  of 
the  assessors,  and  is  not  bound  by  the  provisions  in  the  Tax  Law. 
People  ex  rel.  Hoestery  v.  Taylor,  210  App.  Div.  196,  205  N.  Y. 
Supp.  897,  reversed  on  other  grounds,  239  N.  Y.  626. 

E.  When  remedy  available. 
Structural  value  is  considered  some  evidence  of  the  actual  or 
taxable  value,  although  not  conclusive  as  such.     People  ex  rel. 
Brokaw  Bros.  v.  Cantor,  120  Misc.  560,  199  N.  Y.  Supp.  173. 
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Certiorari  is  not  the  exclusive  remedy  where  the  assessors  had 
no  jurisdiction  to  make  the  assessment  in  question.  Mandamus 
is  a  proper  remedy  in  some  cases.  Matter  of  Donner-Hanna  Coke 
Corporation,  212  App.  Div.  338,  209  N.  Y.  Supp.  62,  affirmed  241 
N.  Y.  530. 

In  a  proceeding  under  section  290  of  the  Tax  Law  the  consti- 
tutionality and  validity  of  the  provisions  of  the  city  charter  relat- 
ing to  the  imposition  of  the  duty  to  assess  upon  a  director  of 
assessments  and  the  duty  to  review  upon  a  board  of  review  and 
correction,  will  not  be  considered.  Nor  will  the  question  whether 
the  second  assessment  roll  under  which  the  city  is  proceeding 
was  absolutely  void,  be  considered.  Matter  of  Allen  Square  Co. 
V.  Krieger,  217  App.  Div.  123,  216  N.  Y.  Supp.  458. 

The  remedy  by  certiorari  under  section  290  of  the  Tax  Law 
is  available  when  the  taxing  power  has  not  been  exercised  in  the 
required  manner  or  upon  a  basis  erroneous  in  law  or  in  fact. 
In  case  of  a  complete  absence  of  power  the  person  aggrieved 
must  seek  his  remedy  in  some  other  legal  form.  He  cannot  review 
the  assessment  as  a  quasi  judicial  act  and  assert  at  the  same  time 
that  there  was  no  act  at  all  partaking  of  such  judicial  character. 
But  it  is  not  fatal  to  the  proceeding  that  the  irregularity  or  error 
amounting  to  illegality  permeates  the  entire  roll  provided  it  is 
not  of  a  character  which  goes  to  the  judicial  quality  of  the  assess- 
ment. Matter  of  Allen  Square  Co.  v.  Krieger,  217  App.  Div.  123, 
216  N.  Y.  Supp.  458. 

Where  an  association  is  entitled  to  a  partial  exemption  from 
taxation  under  subdivision  7  of  section  4  of  the  Tax  Law,  the 
proper  remedy  is  by  certiorari  to  correct  an  error  in  overvaluation 
and  not  by  an  action  to  cancel  the  tax  as  a  cloud  on  title.  Young 
Women's  Christian  Assn.  v.  City  of  New  York,  217  App.  Div.  406, 
216  N.  Y.  Supp.  248,  affirmed  245  N.  Y.  562. 

G.  Contents  of  petition. 

The  purpose  of  the  petition  is  to  set  in  motion  the  statutory 
proceeding  and  it  has  no  probative  force.  The  petition  partakes 
the  nature  of  a  pleading  in  the  action  and  the  allegations  of  value 
in  the  petition  have  the  force  of  admissions  against  the  petitioner, 
but  are  not  conclusive.  If  the  evidence  establishes  a  lower  value, 
the  court  has  power  to  amend  the  petition  to  conform  to  the  proof ; 
and  upon  appeal  to  the  Appellate  Division  that  court  can  disregard 
the  discrepancy  and  make  such  order  as  the  facts  justify.    People 
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ex  rel.  Empire  Mortgage  Co.  v.  Cantor,  198  App.  Div.  317,  190 
N.  Y.  Supp.  298. 

The  pleadings  in  a  proceeding  to  review  an  assessment  for  tax 
purposes  are  the  petition  and  return.  No  provision  is  made  in 
the  statute  for  any  further  pleading  either  for  the  purposes  of 
joining  issue  or  otherwise.  Without  further  pleading  the  relator 
may  meet  afl&rmative  defenses  set  up  in  the  return  either  by 
evidence  in  contradiction  or  in  avoidance  of  the  allegations  therein 
contained.  The  court  is  not  authorized,  even  in  its  discretion, 
to  direct  a  further  pleading  by  the  relators.  People  ex  rel.  New 
Yorh  Central  B.  R.  Co.  v.  Bissell,  207  App.  Div.  705,  201  N.  Y. 
Supp.  865. 

To  raise  a  question  of  inequality  of  assessment  the  petition 
should  show  an  inequality  within  the  rules  of  law  governing  these 
cases.  It  is  not  sufficient  to  show  a  lower  assessment  of  property 
adjoining  two  of  the  parcels  under  review.  People  ex  rel.  Sserlip 
V.  Goldfogle,  118  Misc.  8,  192  N.  Y.  Supp.  210,  affirmed  208  App. 
Div.  812,  203  N.  Y.  Supp.  947. 

A  petition  based  upon  inequality  must  specify  the  instance  in 
which  the  inequality  exists  and  the  extent  thereof.  If  the  only 
instance  of  alleged  inequality  given  by  the  relator  are  two  adjoin- 
ing lots,  but  no  statements  are  given  as  to  the  market  value  of 
these  lots  or  any  details  as  are  elements  for  comparison,  the 
petition  is  insufficient.  People  ex  rel.  Rayland  Realty  Co.,  Inc. 
V.  Cantor,  122  Misc.  449,  204  N.  Y.  Supp.  195. 

Petitions  are  sufficient  as  to  overvaluation  and  inequality  on  a 
motion  to  quash  the  writs  or  strike  out  certain  allegations  of 
the  petitioner,  where  the  petitions  allegei  overvaluation  and  state, 
inferentially  at  least,  the  extent  thereof,  and  it  is  conceded  that 
proper  objections  were  filed  before  the  reviewing  officials.  As  to 
inequality,  petitions  are  sufficient  where  they  allege  that  a  rule 
assessing  property  at  60  per  cent  of  the  actual  value  was  generally 
followed  and  applied.  While  no  specific  parcels  of  property  are 
stated  in  the  petitions  as  instances,  the  allegations  are  sufficient 
since  the  remaining  properties  on  the  roll  are  inferentially  named 
as  instances.  Matter  of  Allen  Square  Co.  v.  Kreiger,  217  App. 
Div.  123,  216  N.  Y.  Supp.  458. 

The  word  "illegality"  as  used  in  section  290  of  the  Tax  Law 
is  not  to  be  taken  in  its  broadest  sense,  and  does  not  include 
conditions  where  there  is  want  of  power  in  tlie  persons  making 
the  assessment,  but  contemplates  rather  an  application  of  con- 
ceded power  in  an  irregular  manner  or  upon  a  basis  erroneous 
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in  law  or  in  fact.  Matter  of  Allen  Square  v.  Krieger,  111  App. 
Div.  123,  216  N.  Y.  Supp.  458. 

Where  the  assessments  in  question  are  illegal  and  without  juris- 
diction of  the  assessors,  it  is  not  necessary  for  a  taxpayer  to 
apply  to  the  assessors  on  "grievance  day"  or  to  state  in  his  peti- 
tion that  he  has  made  such  application.  People  ex  rel.  Shepard 
V.  Griffin,  208  App.  Div.  137,  203  N.  Y.  Supp.  408. 

In  a  proceeding  to  review  an  assessment  of  real  property  in 
the  state  of  New  York  on  the  ground  of  overvaluation  and  inequal- 
ity, facts  as  to  overvaluation  and  inequality  are  jurisdictional 
and  must  be  stated  in  the  petition,  and  if  the  petition  does  not 
state  facts  sufficient  to  confer  jurisdiction  the  court  has  no  power 
to  authorize  an  amendment  thereto,  after  the  time  for  the  institu- 
tion of  the  proceeding  has  expired.  People  ex  rel.  Grossman  v. 
Goldfogle,  219  App.  Div.  68,  219  N.  Y.  Supp.  278. 

After  the  expiration  of  the  period  for  the  commencement  of 
the  certiorari  proceedings,  the  court  may  allow  amendments  as 
to  matters  of  form  or  expression,  but  cannot  permit  a  jurisdic- 
tional fact  to  be  inserted  in  the  petition.  People  ex  rel.  Grossman 
V.  Goldfogle,  219  App.  Div.  68,  219  N.  Y.  Supp.  278. 

A  complaint  and  petition  which  enumerated  many  parcels  of 
relator's  land  which  it  asserts  are  overvalued  and  which  states 
the  assessed  value  but  fails  to  give  the  true  value,  is  inadequate 
under  section  290  of  the  Tax  Law  which  requires  the  petition  to 
state  "the  extent  of  such  overvaluation."  The  extent  of  over- 
valuation which  may  be  trifling  or  excessive,  must  be  alleged. 
{People  ex  rel.  City  of  New  York  v.  Keeler,  237  N.  Y.  352,  335.) 
People  ex  rel.  Dexter  8.  P.  S  P.  Co.  v.  Hughes,  246  N.  Y.  35. 

"The  instances  in  which  *  *  *  inequality  exists,  and  the 
extent  thereof"  (Tax  Law,  §  290)  are  stated  in  the  petition  as 
follows:  "The  property  of  your  petitioner  is  assessed  at  more 
than  its  full  and  true  value  while  the  real  property  belonging  to 
property  owners  and  occupants  thereof,  other  than  your  petitioner, 
is  assessed  at  not  more  than  25  to  40  per  cent  of  full  and  true 
value."  This  is  sufficient.  {People  ex  rel.  Ward  v.  Sutton,  230 
N.  Y.  339.)  People  ex  rel.  Dexter  S.  P.  &  P.  Co.  v.  Hughes,  246 
N.  Y.  35. 

I.  The  writ. 
1.  Tax  Law,  §  291.    Allowance  of  writ  of  certiorari. 

Such  petition  must  lie  presented  to  a  justice  of  the  supreme  court  or  at  a  special 
term  of  the  supreme  court  in  the  judicial  district  in  which  the  assessment  complained 
of  was  made,  within  thirty  days  after  the  final  completion  and  filing  of  the  assessment- 
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roll  and  the  first  posting  or  publication  of  the  notice  thereof  as  required  by  this  chapter. 
Upon  the  presentation  of  such  petition,  the  justice  or  court  may  allow  a  writ  of 
certiorari  to  the  officers  making  the  assessment,  to  review  such  assessment,  and  shall 
prescribe  therein  the  time  within  which  a  return  thereto  must  be  made  and  served 
upon  the  relator's  attorney,  which  shall  not  be  less  than  ten  days,  and  may  be  extended 
by  the  court  or  a  justice  thereof.  Such  writ  shall  be  returnable  to  a  special  term  of 
the  supreme  court  of  the  judicial  district  in  which  the  assessment  complained  of  was 
made.  The  allowance  of  the  writ  shall  not  stay  the  proceedings  of  the  assessors  or 
other  persons  to  whom  it  is  directed  or  to  whom  the  assessment  is  delivered,  to  be 
acted  upon  according  to  law.  If  the  assessment  to  be  reviewed  was  made  by  the 
assessing  officers  of  a  city,  town  or  village,  service  of  such  writ  shall  be  made  by 
delivering  three  copies  thereof  to  the  clerk  of  said  city,  town  or  village,  or,  if  there  be 
no  such  clerk,  then  to  the  officer  who  performs  the  customary  duty  of  that  official, 
and  such  clerk  or  other  officer  shall  forthwith  notify  the  assessing  officers  except  that 
in  the  city  of  New  York,  service  of  such  writ  shall  be  made  by  delivering  a  copy 
thereof  to  the  president  of  the  board  of  taxes  and  assessments.  If  the  assessment  to  be 
reviewed  is  made  by  the  tax  commission,  service  of  the  writ  shall  be  made  by 
delivering  three  copies  thereof  to  a  member  of  such  commission  or  to  a  deputy  tax 
commissioner  authorized  by  such  commission  to  accept  service.  Where  a  writ  of 
certiorari  has  heretofore  been  allowed  and  service  of  a  copy  of  the  writ  was  made  upon 
such  officers,  or  commission,  such  service  shall  be  sufficient.  (Amended  by  Chapters 
296  and  778,  Laws  of  1935.) 

The  time  within  which  an  application  under  section  291  of 
the  Tax  Law  for  a  writ  of  certiorari  must  be  made,  does  not  start 
to  run  until  notice  of  the  completion  and  filing  of  the  assessment 
roll  has  been  given  as  prescribed  by  the  statute.  So,  where  the 
assessment  roll  was  completed  and  filed  in  the  town  clerk's  office 
on  September  5,  1931,  and  a  notice  of  such  filing  was  posted,  as 
required  by  the  statute,  on  the  same  day,  but  its  publication  was 
delayed  until  September  10, 1931,  a  petition  for  a  writ  of  certiorari 
presented  on  September  23,  1931,  was  held  to  have  been  presented 
within  the  fifteen-day  period  prescribed  by  section  291  of  the  Tax 
Law.  Matter  of  Long  v.  Jersewslci,  235  App.  Div.  441,  257  N.  Y. 
Supp.  371. 

Where  a  petition  for  a  writ  of  certiorari  to  review  the  tax  assess- 
ment on  relator's  real  property,  was  timely  made  but  dismissed 
because  the  petition  did  not  disclose  the  market  value  of  the  re- 
lator's property  and  the  market  value  of  comparable  properties, 
the  fifteen-day  limitation  provided  by  section  291  of  the  Tax  Law 
is  not  a  condition  precedent  and  section  23  of  the  Civil  Practice 
Act  applies.  People  ex  rel.  Wheeler  v.  Neafsey,  142  Misc.  692, 
255  N.  Y.  Supp.  477. 

J.  Beturn. 

The  allegations  of  the  return  are  not  taken  as  true,  but  the 
proceeding  is  in  the  nature  of  a  venire  de  novo  with  proof  taken 
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by  the  court  or  upon  a  reference.    People  ex  rel.  New  York  Central 
R.  R.  Co.  V.  Bissell,  207  App.  Div.  705,  201  N.  Y.  Supp.  865. 

K.  Proceedings  on  return. 

1.  Tax  Law,  §  293.    Proceedings  upon  return. 

If  it  shall  appear  upon  the  return  to  any  such  writ  that  the  assessment  complained 
of  is  illegal  or  erroneous  or  unequal  for  any  of  the  reasons  alleged  in  the  petition, 
the  court  may  order  such  assessment,  if  illegal,  to  be  stricken  from  the  roll,  or  if 
erroneous  or  unequal,  it  may  order  a  reassessment  of  the  property  of  the  petitioner,  or 
the  correction  of  the  assessment  upon  the  roll,  in  whole  or  in  part,  in  such  manner  as 
shall  be  in  accordance  with  law,  or  as  shall  make  it  conform  to  the  valuations  and 
assessments  of  other  property  upon  the  same  roll  and  secure  equality  of  assessment. 
If  upon  the  hearing  it  shall  appear  to  the  court  that  testimony  is  necessary  for  the 
proper  disposition  of  the  matter,  it  may  take  evidence  or  may  appoint  a  referee  to 
take  such  evidence  as  it  may  direct,  and  report  the  same  to  the  court,  with  Ms 
findings  of  fact  and  conclusions  of  law,  which  shall  constitute  a  part  of  the  proceed- 
ings upon  which  the  determination  of  the  court  shall  be  made.  In  the  city  of  New 
York,  in  all  proceedings  now  pending  or  hereafter  brought,  the  hearing  upon  a  return 
which  raises  an  issue  of  fact  shall  be  brought  on  for  trial  after  service  and  filing  of  a 
note  of  issue,  as  prescribed  by  rule  one  hundred  fifty  of  the  rules  of  civil  practice. 
Upon  the  hearing  the  parties  to  the  proceeding  may  mutually  agree  on  parcels  of  real 
estate  to  be  valued  and  the  number  of  witnesses  to  be  sworn.  But  in  case  the  parties 
fail  to  agree  on  a  selection  of  parcels  to  be  valued  and  the  number  of  witnesses  to 
be  sworn,  then  upon  application  of  either  party  the  court  or  referee  shall  determine 
the  number  of  witnesses  to  be  sworn,  select  the  parcels  that  shall  be  valued  without 
reference  to  their  assessed  values,  and  both  parties  shall  be  limited  in  their  proof 
on  the  trial  to  such  witnesses  and  the  parcels  so  selected,  except  that  evidence  as  to 
actual  sales  of  real  property  within  the  tax  district  that  occurred  during  the  year 
in  which  the  assessment  under  review  was  made  may  be  given  by  either  party.  Before 
any  testimony  is  given  by  either  party  as  to  the  value  of  the  parcels  so  selected,  each 
party  shall  simultaneously  file  with  the  court  or  referee,  on  a  date  fixed  by  the  court 
or  referee,  a  written  statement  or  tabulation  of  the  appraised  values  placed  upon 
the  parcels  selected  by  the  witnesses  of  the  respective  parties,  and  each  party  shall 
serve  on  the  other  at  the  same  time  a  copy  of  such  statement  or  tabulation  of  values 
fixed  by  his  witnesses.     (Amended  by  Chapter  234,  Laws  of  1933,  and  in  1935.) 

2.  Taking  of  evidence. 

The  questions  involved  are  not  determined  on  the  return  as  in 
ordinary  certiorari  proceedings,  but  the  statute  provides  that 
evidence  may  be  taken  by  the  court  or  referee,  which,  with  the 
findings  thereon,  constitutes  a  part  of  the  proceedings  on  which 
the  determination  of  the  court  is  to  be  made.  People  ex  rel.  Empire 
Mortgage  Co.  v.  Cantor,  198  App.  Div.  317,  190  N.  Y.  Supp.  298. 

Where  the  procedure  described  in  section  293  of  the  Tax  Law 
is  not  followed,  in  that  each  party  picked  parcels  for  comparison 
and  the  other  party  was  not  prepared  to  meet  the  evidence  adduced 
and  therefore  the  court  is  unable  to  say  whether  or  not  there  was 
an  inequality  in  the  assessment,  the  final  order  will  be  reversed. 
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People  ex  rel.  Sebring  v.  Dowd,  206  App.  Div.  727,  200  N.  Y. 
Supp.  500. 

In  proceedings  to  review  the  assessment  of  waterfront  prop- 
erty in  Brooklyn  which  was  improved  by  piers  and  buildings  used 
principally  in  transportation  work,  evidence  of  the  cost  of  repro- 
duction less  depreciation  is  admissible,  since  it  appears  that  the 
market  value  for  the  property  is  so  limited  that  customary  testi- 
mony of  market  price  is  not  available  or  satisfactory  to  prove  the 
value  of  the  property.  Evidence  of  the  cost  of  reproduction,  how- 
ever, of  the  buildings  and  piers  should  be  limited  to  the  time  when 
the  assessments  were  levied.  People  ex  rel.  New  York  Doclc  Co. 
V.  Santor,  208  App.  Div.  52,  203  N.  Y.  Supp.  424. 

Primarily  the  basis  of  assessment  in  the  case  of  residential 
property  is  the  market  value.  That  is  ordinarily  measured  by 
the  price  that  could  be  obtained  after  a  reasonable  and  ample 
time  for  sale,  such  as  would  usually  be  taken  by  an  owner.  Just 
what  elements  go  to  make  up  the  market  value  depend  largely 
upon  the  facts  and  circumstances  surrounding  the  particular  case. 
There  is  no  inflexible  rule.  It  is  a  question  of  good  judgment. 
People  ex  rel.  Sebring  v.  Dowd,  206  App.  Div.  727,  200  N.  Y.  Supp. 
500. 

3.  Referee's  report. 

Under  section  293  of  the  Tax  Law  it  is  the  court  which  appoints 
the  referee  and  it  is  to  the  court  that  the  report  is  made,  and  this 
does  not  mean  that  any  one  justice  of  the  Supreme  Court  retains 
jurisdiction  of  the  proceedings  by  the  mere  granting  of  the  writ; 
and  where  the  reference  was  "to  take  evidence  in  relation  to  the 
matters  and  things  put  in  issue  by  the  return  of  said  writ,"  and 
there  had  been  no  hearings  whatever  on  those  issues,  either  by  the 
referee  or  by  the  justice  granting  the  writ,  the  report  of  such 
referee  was  returnable  to  the  court  and  a  motion  to  confirm  it  could 
have  been  heard  at  Special  Term  before  any  justice  holding  such 
term  in  the  district.  Matter  of  City  of  New  Yorlc  v.  Every,  231 
App.  Div.  576,  248  N.  Y.  Supp.  627. 

4.  Burden  of  proof. 

The  presumption  obtains  that  the  assessment  of  real  property 
IS  correct.  People  ex  rel.  Rayland  Realty  Co.,- Inc.  v.  Cantor,  122 
Misc.  449,  204  N.  Y.  Supp.  195. 

There  is  a  presumption  that  an  assessment  is  correct,  as  it  is 
fixed  by  a  sworn  public  official,  and  that  presumption  must  be  over- 
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come  by  the  relator  before  the  court  is  justified  in  disturbing  the 
assessment.  People  ex  rel.  Sserlip  v.  Ooldfogle,  118  Misc.  8,  192 
N.  Y.  Supp.  210,  affirmed  203  N.  Y.  Supp.  947,  affirmed  239  N.  Y. 
522. 

7.  Determination  of  court. 

The  court  has  no  power  to  increase  the  assessment  of  one  parcel 
for  the  purpose  of  overcoming  the  effect  of  a  reduction  of  assess- 
ment of  others.  People  ex  rel.  City  of  New  York  v.  Keeler,  237 
N.  Y.  332,  modifying  205  App.  Div.  467 ;  People  ex  rel.  City  of  New 
York  V.  Tripp,  237  N.  Y.  568,  modifying  206  App.  Div.  675,  199 
N.  Y.  Supp.  942;  People  ex  rel.  City  of  New  York  v.  Voris,  237 
N.  Y.  569,  modifying  205  N.  Y.  478,  199  N.  Y.  Supp.  335. 

On  proceedings  to  review  an  assessment  of  real  property  for 
taxation,  the  court  has  no  power  to  increase  the  assessment;  it 
must  either  decrease  it  or  confirm  it  as  made.  People  ex  rel.  City 
of  New  York  v.  Voris,  205  App.  Div.  478,  199  N.  Y.  Supp.  335, 
modified  237  N.  Y.  569. 

Where  in  a  certiorari  proceeding  to  review  assessments  for  pur- 
poses of  taxation  the  court  found  that  two  parcels  had  been  over- 
valued and  a  third  undervalued  in  an  amount  more  than  equal  to 
the  overvaluation  of  the  two  others,  it  was  error  to  treat  the  three 
assessments  as  combined,  reduce  two  and  increase  one  and  over- 
rule the  objection  of  overvaluation  in  its  application  to  the  aggre- 
gate. Each  assessment  stands  alone  and  its  validity  is  inde- 
pendent of  the  validity  of  the  other.  The  fact  that  the  relator 
states  in  its  petition  that  the  property  as  a  whole  has  been  over- 
valued but  does  not  state  the  proportion  of  the  excess  to  be  dis- 
tributed to  each,  is  an  irregularity  that  would  have  justified  the 
dismissal  of  the  petition  if  timely  objection  had  been  taken.  It  did 
not  have  the  effect  of  turning  the  judge  into  an  assessor,  with 
power  to  lay  the  tax  as  well  as  power  to  review  it.  People  ex  rel. 
City  of  New  York  v.  Keeler,  237  N.  Y.  332,  modifying  205  App. 
Div.  467. 

The  court  cannot  reduce  the  assessed  valuation  below  that  stated 
in  the  application,  even  though  it  finds  as  a  fact  that  the  value  of 
the  property  is  less  than  that  stated.  People  ex  rel.  Interstate 
Land  Holding  Co.  v.  Purdy,  236  N.  Y.  609. 

Where  the  description  on  the  tax  roll  of  the  thing  or  right  which 
is  assessed  is  insufficient  to  enable  one  to  locate  it,  no  foundation  is 
afforded  for  future  proceedings  to  enforce  the  assessment,  and  the 
assessment  may  be  stricken  from  the  roll.    People  ex  rel.  Adiron- 
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dack  Power  S  Light  Corp.  v.  Burey,  123  Misc.  Ill,  203  N.  Y.  Supp. 
805. 

L.  Costs. 
1.  Tax  Law,  §  294.    Costs. 

Costs  shall  not  be  allowed  against  the  officers  whose  proceedings  may  be  reviewed 
under  any  such  writ  unless  it  shall  appear  to  the  court  that  they  acted  with  gross 
negligence  or  in  bad  faith  or  with  maUce  in  making  the  assessment  complained  of. 
If  the  writ  shall  be  quashed  or  the  assessment  confirmed,  costs  and  disbursements 
shall  be  awarded  against  the  petitioner.  If  the  assessment  shall  be  reduced  by  an 
amount  greater  than  half  the  reduction  claimed  before  the  assessing  officers,  costs 
and  disbursements  shall  be  awarded  against  the  tax  district  represented  by  the 
officers  whose  proceedings  may  be  reviewed,  except  in  a  proceeding  to  review  a  special 
franchise  assessment  costs  and  disbursements  shall  be  awarded  against  and  paid  by  the 
state.  If  the  assessment  shall  be  reduced  by  an  amount  less  than  half  the  reduction 
claimed  before  the  assessing  officers,  costs  and  disbursements  may,  in  the  discretion  of 
the  court,  be  awarded  against  the  tax  district  represented  by  the  officers  whose 
proceedings  may  be  reviewed,  except  in  a  proceeding  to  review  a  special  franchise 
assessment  costs  and  disbursements  may  be  awarded  against  and  paid  by  the  state. 
The  costs  and  disbursements  shall  not  exceed  those  taxable  in  au  action  upon  the 
trial  of  an  issue  of  fact  in  the  supreme  oourt,  except  that  if  evidence  shall  be  taken 
there  shall  be  included  in  the  taxable  costs  and  disbursements  the  expense  of  furnishing 
to  the  court  or  to  the  referee  a  copy  of  the  stenographer's  minutes  of  the  evidence 
taken.     (Amended  by  Chapter  739,  Laws  of  1928.) 

The  court  has  no  power  to  award  costs  or  grant  an  allowance  to 
the  assessors  in  a  case  where  the  assessment  is  decreased.  People 
ex  rel.  City  of  New  York  v.  Keeler,  205  App.  Div.  467,  199  N.  Y. 
Snpp.  327,  modified  237  N.  Y.  332. 

Under  section  294  of  the  Tax  Law  as  amended  in  1920,  where  the 
assessment  is  reduced  by  an  amount  less  than  one-half  the  reduc- 
tion claimed  before  the  assessing  officers,  "costs  and  disbursements 
may,  in  the  discretion  of  the  court,  be  awarded  against  the  tax 
district  represented  by  the  officers  whose  proceedings  may  be 
reviewed."  The  statute  vests  no  discretion  in  the  court  in  such 
case  to  award  costs  against  the  relator.  People  ex  rel.  City  of 
New  York  v.  Yale,  249  N.  Y.  150. 

M.  Appeals. 

On  an  appeal  from  an  order  which  confirmed  on  certiorari  a 
determination  of  the  state  tax  commission  assessing  a  franchise 
tax  against  the  relator,  it  is  incumbent  on  appellant  not  only  to 
establish  error  but  also  to  establish  the  exact  amount  of  error,  and 
the  proceeding  will  not  be  remitted  to  the  commission  for  a  new 
hearing  on  the  merits.  {People  ex  rel.  Kohlman  S  Co.  v.  Law,  239 
N.  Y.  346.)     People  ex  rel.  Texas  Co.  v.  Gilchrist,  252  N.  Y.  19. 
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ARTICLE  II. 

ASSESSMENT  OF  SPECIAL  FRANCHISES. 

A.  What  constitutes  a  special  franchise. 

The  rights  taxable  as  special  franchises  under  the  Tax  Law  are 
those  only  which  are  exercised  in  connection  with  the  ownership  of 
tangible  property,  such  as,  for  example,  tracks  upon  or  pipes  and 
wires  laid  under  the  street.  People  ex  rel.  Barron  v.  Knapp,  208 
App.  Div.  127,  203  N.  Y.  Supp.  76,  affirmed  239  N.  Y.  581. 

A  corporation  which  merely  delivers  its  product  at  the  town  line 
of  a  certain  town  to  an  individual  corporation  exercises  no  special 
franchise  within  that  town  in  reference  to  that  operation.  People 
ex  rel.  Cent.  H.  0.  <S>  E.  Co.  v.  State  Tax  Comm.,  218  App.  Div.  44, 
217  N.  Y.  Supp.  707,  modified  219  App.  Div.  227,  219  N.  Y.  Supp. 
445,  modified  247  N.  Y.  281. 

The  right  of  the  New  York  Central  Railroad  to  construct  and 
operate  its  road  across  a  bay  of  the  Hudson  river  under  a  grant 
from  the  state  is  not  a  special  franchise  subject  to  taxation.  Peo- 
ple ex  rel.  N.  Y.  C.  R.  R.  Co.  v.  State  Tax  Comm.,  206  App.  Div. 
561,  201  N.  Y.  Supp.  674,  affirmed  239  N.  Y.  515. 

The  right  of  the  New  York  Central  Railroad  Company  to  main- 
tain a  bridge  and  railroad  structure  crossing  the  navigable  waters 
of  the  Peekskill  bay  is  a  special  franchise,  and  is  assessable  as  such 
under  the  Tax  Law.  People  ex  rel.  N.  T.  G.  R.  R.  Co.  v.  Tax 
Comm.,  239  N.  Y.  183,  modifying  208  App.  Div.  706. 

The  right  of  the  Western  New  York  and  Pennsylvania  Railway 
Company  to  maintain  its  railroad  along  the  former  Genesee  Valley 
canal  land,  and  its  right  to  cross  the  barge  canal  at  certain  points, 
have  been  held  not  to  be  special  franchises.  People  ex  rel.  W.  N. 
Y.  &  P.  Ry.  Co.  V.  Knapp,  241  N.  Y.  364,  reversing  209  App.  Div. 
760,  205  N.  Y.  Supp.  699. 

The  maintenance  of  a  railroad  structure  erected  over  lands 
under  water  granted  to  the  railroad  by  the  state  does  not  constitute 
the  exercise  of  a  special  franchise.  People  ex  rel.  New  York 
Central  Railroad  Co.  v.  State  Tax  Commission,  239  N.  Y.  515, 
affirming  206  App.  Div.  561,  202  N.  Y.  Supp.  319. 

The  relator  is  not  subject  to  a  special  franchise  tax  on  account  of 
crossings  made  by  it  of  certain  public  streets  in  the  city  of  Buffalo, 
where  it  appears  that  the  streets  in  question  were  carried  over  a 
strip  of  canal  land  by  viaducts  constructed  by  the  city ;  that  there- 
after the  city  granted  to  the  railroad  the  land  lying  under  the  via- 
ducts;  that  said  grant  was  made  on  authority  of  an  act  of  the 
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legislature  which  provided  that  upon  the  execution  of  the  agree- 
ment between  the  city  and  the  railroad  company  the  streets  should 
be  deemed  to  be  closed  and  abandoned  by  the  city  for  public  use, 
and  where  the  only  reservation  made  in  the  grant  was  the  right  of 
the  city  to  make  such  use  of  the  land  for  city  purposes  as  would  not 
interfere  with  the  use  of  the  land  by  the  railroad.  People  ex  rel. 
Lehigh  Valley  R.  Co.  v.  State  Tax  Comm.,  206  App.  Div.  549,  202 
N.  Y.  Supp.  310. 

The  construction  of  a  bridge  across  a  highway  is  assessable  as 
a  special  franchise,  although  the  highway  was  formerly  a  turnpike 
road  and  the  railroad  company  owned  all  of  the  capital  stock 
thereof  before  its  surrender  to  the  state.  People  ex  rel.  N.  Y.  C. 
&  H.  R.  R.  Co.  V.  State  T.  Comm.,  205  App.  Div.  462,  199  N.  Y. 
Supp.  820. 

The  value  of  a  retaining  wall  and  fill  constructed  by  a  railroad 
company  across  canal  lands,  under  a  permit  by  the  state  which 
reserved  the  right  to  revoke  the  permit  and  require  the  railroad 
to  remove  its  tracks,  is  assessable  as  a  special  franchise.  People 
ex  rel.  N.  Y.  C.  d  H.  R.  R.  Co.  v.  State  T.  Comm.,  205  App.  Div. 
462,  199  N.  Y.  Supp.  820. 

An  unincorporated  joint  stock  association  engaged  in  the  busi- 
ness of  gathering  and  distributing  financial  news  to  selected  sub- 
scribers, using  leased  wires  of  a  telephone  company,  and  having  no 
grant  from  the  city  of  New  York  or  the  state  authorizing  it  to  use 
the  streets  or  lands  of  the  city  or  state,  has  not  a  special  franchise 
under  subdivision  6  of  section  2  of  the  Tax  Law  because  of  using 
such  wires  and  the  appurtenances  thereto.  People  ex  rel.  Barron 
V.  Knapp,  208  App.  Div.  127,  203  N.  Y.  Supp.  76,  affirmed  239 
N.  Y.  581. 

B.  Taxation  of  franchises. 

The  special  franchise  of  a  lighting  company  owning  no  property 
within  the  sewer  district  is,  under  section  243  of  the  Town  Law, 
not  taxable  for  the  maintenance  of  sewers  in  a  sewer  district. 
Matter  of  Westchester  Lighting  Co.  v.  Sewer  Comrs.,  219  App. 
Div.  377,  219  N.  Y.  Supp.  597. 

C.  Method  of  assessment. 
In  fixing  the  value  of  a  special  franchise  of  a  submarine  cable 
company  the  tax  commission  is  not  required  to  take  into  consider- 
ation the  federal  license  granting  the  cable  company  a  permit  to 
land  its  cables  at  this  country.  People  ex  rel.  Mexican  Tel.  Co.  v. 
State  Tax  Comm.,  219  App.  Div.  401,  220  N.  Y.  Supp.  8. 
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The  assessment  of  a  special  franchise  of  a  submarine  cable  com- 
pany operating  a  cable  line  from  Coney  Island  to  Colon,  examined 
and  sustained.  People  ex  rel.  Mexican  Tel.  Co.  v.  State  Tax 
Gomm.,  218  App.  Div.  401,  220  N.  Y.  Supp.  8. 

Distribution  of  valuation  of  special  franchise  among  several  tax 
districts.  See  People  ex  rel.  Central  Hudson  Gas  <&  Elec.  Co.  v. 
State  Tax  Commission,  219  App.  Div.  227,  219  N.  Y.  Supp.  445, 
modifying  218  App.  Div.  44,  mod.  247  N.  Y.  281. 

D.  Method  of  valuation  of  franchise. 

The  fact  that  a  street  railway  corporation  is  not  earning  a  profit 
and  that  by  reason  thereof  its  franchise  is  practically  valueless, 
does  not  necessarily  lead  to  the  inference  that  its  tangible  property 
is  valueness  or  worth  only  50  per  cent  of  the  cost  of  reproduction. 
People  V.  State  Tax  Commission,  192  N.  Y.  Supp.  388. 

Where  a  street  railway  property  is  capable  of  earning  a  profit 
and  is  suitable  and  adequate  for  the  purposes  for  which  it  is  used, 
the  cost  of  reproduction  after  deducting  the  amount  of  deprecia- 
tion due  to  the  deterioration  or  obsolescence  must  ordinarily  rep- 
resent its  value,  for  the  value  of  a  railway  structure  which  is 
capable  of  reproduction  can  hardly  be  greater  than  the  cost  of 
reproduction,  and,  if  suited  to  its  purpose  and  capable  of  earning 
a  profit  beyond  the  fair  return  on  investment,  can  hardly  be  less 
than  cost  subject  to  proper  allowance  for  depreciation.  It  is  only 
where  the  railway,  not  only  is  not  earning  any  fair  return  on  the 
cost  of  reproduction,  but  is  not  capable  of  earning  such  return,  that 
the  cost  of  reproduction  is  not  a  true  criterion  of  present  value. 
Even  in  such  a  case,  however,  the  railway  structure  is  ordinarily 
not  valueless.  People  v.  State  Tax  Commission,  192  N.  Y.  Supp. 
388. 

The  value  of  an  embankment  constructed  on  state  lands  between 
a  railroad  and  the  barge  canal  must  be  based  on  the  actual  embank- 
ment constructed  and  not  on  theory  that  for  the  purposes  of  the 
railroad  company  a  less  expensive  construction  would  have  been 
satisfactory.  The  fact  that  the  canal  was  benefited  was  merely 
incidental.  The  assessment  should  be  fixed  according  to  the  cost 
of  reproduction  less  depreciation,  and  not  according  to  the  cost  of 
reproduction  prior  to  the  war.  Reproduction  cost  based  on  war 
values  is  not  controlling,  but  is  some  evidence  bearing  on  the  ques- 
tion of  actual  value,  which  must  be  considered  by  the  commission. 
People  ex  rel.  N.  Y.  C.  R.  R.  Co.  v.  State  Tax  Comm.,  206  App.  Div. 
558,  201  N.  Y.  Supp.  673,  affirmed  237  N.  Y.  612. 
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In  appraising  the  intangible  value  of  the  special  franchise  of  a 
submarine  cable  company  on  the  basis  of  the  net  earnings  rule,  it 
is  proper  to  make  an  allowance  for  terminal  value.  People  ex  rel. 
Mexican  Tel.  Co.  v.  State  Tax  Comm.,  218  App.  Div.  401,  220  N.  Y. 
Supp.  8. 

The  determination  of  the  proper  rate  of  return  on  the  tangible 
property  of  the  corporation  for  the  purpose  of  fixing  a  special 
franchise  assessment  is  a  question  of  fact  to  be  determined  from 
the  evidence,  and  in  a  particular  proceeding  a  determination  that 
the  rate  of  6  per  cent  for  the  year  1917,  6%  per  cent  for  the  year 
1918,  and  7  per  cent  for  the  year  1919  constituted  a  fair  return,  will 
not  be  disturbed  by  the  Appellate  Division.  People  ex  rel.  Gent. 
H.  G.  &  E.  Go.  V.  State  Tax  Gomm.,  218  App.  Div.  60,  217  N.  Y. 
Supp.  722,  modified  219  App.  Div.  227,  219  N.  Y.  Supp.  445, 
modified  247  N.  Y.  281. 

The  earnings  attributable  to  special  franchises  where  the  relator 
operates  in  part  through  public  streets  and  in  part  over  private 
rights  of  way,  are  not  to  be  determined  by  the  surplus  of  net  earn- 
ings remaining  after  deducting  therefrom  a  reasonable  return  on 
the  value  of  the  tangible  property  of  the  corporation,  but  by  that 
proportion  of  such  surplus  earnings  which  the  length  of  wires  or 
mains  over  or  under  public  ways  bears  to  the  total  length  of  all 
wires  or  mains  within  the  town.  People  ex  rel.  Gent.  E.  G.  S  E. 
Go.  V.  State  Tax  Gomm.,  218  App.  Div.  44,  217  N.  Y.  Supp.  707, 
modified  219  App.  Div.  227,  219  N.  Y.  Supp.  445,  modified  247 
N.  Y.  281. 

For  the  purpose  of  determining  the  gross  earnings  of  a  gas  and 
electric  corporation  in  certiorari  proceedings  to  review  the  assess- 
ment of  a  special  franchise  tax,  there  should  be  included  as  a  part 
of  the  gross  earnings  receipts  from  merchandise  and  jobbing  and 
rent  of  appliances  and  sales  of  residuals,  for  the  selling  and  rent- 
ing of  appliances  useful  to  consumers  is  incidental  to  the  business 
of  the  relator  and  similarly  the  sale  of  residuals  is  necessarily  inci- 
dental to  the  manufacture  of  gas  sold  through  operations  involving 
the  exercise  of  the  special  franchise.  People  ex  rel.  Gent.  H.  G.  S 
E.  Go.  V.  State  Tax  Gomm.,  218  App.  Div.  44,  217  N.  Y.  Supp.  707, 
modified  219  App.  Div.  227,  219  N.  Y.  Supp.  445,  modified  247 
N.  Y.  281. 

In  determining  the  operating  expense  of  a  gas  corporation,  the 
expenses  connected  with  its  business  of  selling  and  renting  appli- 
ances and  the  selling  of  the  residuals  from  its  gas  plant  should  be 
included  where  the  receipts  from  such  items  are  included.  People 
51 
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ex  rel.  Cent.  H.  G.  S  E.  Co.  v.  State  Tax  Comm.,  218  App.  Div.  44, 

217  N.  Y.  Supp.  707,  modified  219  App.  Div.  227,  219  N.  Y.  Supp. 
445,  modified  247  N.  Y.  281. 

There  may  be  allowed  as  operating  expenses  an  annual  amount 
set  aside  for  the  amortization  of  debt  expense  incurred  in  the 
selling  of  its  bonds,  representing  such  expenses  as  printing  com- 
missions, lawyers'  fees,  and  like  expenses  incurred  in  selling 
securities.    People  ex  rel.  Cent.  H.  G.  <&  E.  Co.  v.  State  Tax  Comm., 

218  App.  Div.  44,  217  N.  Y.  Supp.  707,  modified  219  App.  Div.  227, 

219  N.  Y.  Supp.  445,  modified  247  N.  Y.  281. 

Taxes  paid  by  the  relator  on  account  of  income  derived  from 
investments  and  interest  should  not  be  charged  to  operating 
expenses,  especially  where  the  income  from  the  investments  and 
interest  is  not  credited  to  gross  earnings.  People  ex  rel.  Cent.  H. 
G.  <&  E.  Co.  V.  State  Tax  Comm.,  218  App.  Div.  60,  217  N.  Y.  Supp. 
722,  modified  as  above. 

It  is  proper  to  receive  proof  to  show  that  a  part  of  the  income 
received  from  a  telephone  company  after  providing  that  company 
with  office  facilities,  etc.,  constituted  receipts  from  activities  not 
connected  with  the  relator's  special  franchise,  and  the  relator  is 
not  bound  by  a  report  to  the  state  tax  commisson  of  the  amount 
received  on  the  theory  that  in  making  the  report  for  a  greater 
amount  it  misled  the  state  tax  commission.  People  ex  rel.  Cent. 
H.  G.  <&  E.  Co.  V.  State  Tax  Comm.,  218  App.  Div.  60,  217  N.  Y. 
Supp.  722,  modified  as  above. 

Donations  to  chamber  of  commerce,  firemen's  association,  police 
department,  etc.,  according  to  the  uniform  system  of  accounts  pre- 
scribed by  the  public  service  commission,  are  deductible  from 
the  corporate  surplus,  and  are  not  to  be  considered  as  operating 
expenses.  People  ex  rel.  Cent.  H.  G.  <&  E.  Co.  v.  State  Tax  Comm., 
218  App.  Div.  60,  217  N.  Y.  Supp.  722,  modified  as  above. 

The  amount  of  money  required  from  consumers  as  a  condition 
for  the  installment  of  service  in  their  homes  or  places  of  business, 
if  carried  in  a  special  capital  reserve  fund  as  required  by  the  latest 
accounting  rules  of  the  public  service  commission,  is  not  a  part 
of  the  operating  revenue  of  a  gas  and  electric  company  for  the 
purpose  of  fixing  a  special  franchise  tax  assessment.  People  ex 
rel.  Cent.  H.  G.  d  E.  Co.  v.  State  Tax  Comm.,  218  App.  Div.  60,  217 
N.  Y.  Supp.  722,  modified  247  N.  Y.  281. 

There  may  be  deducted  from  the  gross  earnings,  depreciation 
according  to  the  "straight  line  method,"  that  is,  by  making  an 
annual  allowance  for  depreciation,  computed  by  dividing  the  values 
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of  the  various  Mnda  of  tangible  property  by  the  number  of  years 
of  their  respective  estimated  physical  lives.  People  ex  rel.  Cent. 
H.  G.  (&  E.  Co.  V.  State  Tax  Comm.,  218  App.  Div.  44,  217  N.  Y. 
Supp.  707,  modified  219  App.  Div.  227,  219  N.  Y.  Supp.  445,  modi- 
fied 247  N.  Y.  281. 

An  allowance  may  be  made  for  obsolescence  in  addition  to  depre- 
ciation where  certain  machinery  was  replaced  by  a  modern  type 
of  machinery,  the  replacement  being  made  before  the  old  machin- 
ery had  actually  reached  the  limit  of  its  physical  life.  People  ex 
rel.  Cent.  H.  G.  S  E.  Co.  v.  State  Tax  Comm.,  218  App.  Div.  44,  217 
N.  Y.  Supp.  707,  modified  219  App.  Div.  227,  219  N.  Y.  Supp.  445, 
modified  247  N.  Y.  281. 

In  determining  the  value  of  tangible  property  of  a  corporation 
it  is  proper  to  allow  a  sum  as  representing  the  average  bank  bal- 
ance of  the  company  and  a  sum  for  materials  and  supplies  on  hand 
and  a  sum  as  an  operating  allowance  representing  two  months' 
average  expenses  of  the  corporation,  where  it  appears  that  the 
corporation  has  to  finance  operations  for  the  average  period  of 
two  months.  People  ex  rel.  Cent.  H.  G.  S  E.  Co.  v.  State  Tax 
Comm.,  218  App.  Div.  44,  217  N.  Y.  Supp.  707,  modified  2l9  App. 
Div.  227,  219  N.  Y.  Supp.  445,  modified  247  N.  Y.  281. 

Money  expenses  by  a  gas  corporation  in  replacing  street  pave- 
ments following  the  placement  of  its  property  underground  is 
chargeable  to  construction  and  should  be  considered  as  a  part  of 
the  value  of  its  property,  but  depreciation  should  be  deducted 
therefrom.  People  ex  rel.  Cent.  E.  G.  S  E.  Co.  v.  State  Tax 
-Comm.,  218  App.  Div.  44,  217  N.  Y.  Supp.  707,  modified  219  App. 
Div.  227,  219  N.  Y.  Supp.  445,  modified  247  N.  Y.  281. 

Ordinarily  a  return  is  allowed  a  corporation  upon  the  ground  of 
prepayments  of  insurance  and  taxes,  but  where  a  liberal  allowance 
has  been  made  for  working  capital  and  it  appears  that  at  the  end 
of  the  year  the  corporation  does  not  deduct  accounts  unpaid  to  it, 
which  amount  to  more  than  the  amount  of  the  prepayments,  the 
corporation  is  not  prejudiced  by  the  failure  of  the  referee  to  allow 
a  return  on  such  prepayments.  People  ex  rel.  Cent.  H.  G.  <&  E.  Co. 
V.  State  Tax  Comm.,  218  App.  Div.  44,  217  N.  Y.  Supp.  707,  modified 
219  App.  Div.  227,  219  N.  Y.  Supp.  445,  modified  247  N.  Y.  281. 

A  corporation  may  be  entitled  to  a  return  on  the  amount  of  its 

unamortized  debt  expenses.    People  ex  rel.  Cent.  H.  G.  <S>  E.  Co.  v. 

State  Tax  Comm.,  218  App.  Div.  44,  217  N.  Y.  Supp.  707,  modified 

219  App.  Div.  227,  219  N.  Y.  Supp.  445,  modified  247  N.  Y.  281. 

The  State  Tax  Commission  cannot  complain  because  the  full 
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valuations  have  been  equalized  at  the  rates  determined  by  it,  on 
the  theory  that  there  was  no  evidence  submitted  by  the  relator  to 
show  an  inequality  of  assessments  to  the  detriment  of  the  relator. 
Where  the  relator  did  not  properly  tender  the  issue  of  inequality, 
it  had  the  right  to  adopt  the  state  tax  commission's  own  rates  of 
equalization.  People  ex  rel.  Cent.  H.  G.  S  E.  Co.  v.  State  Tax 
Comm.,  218  App.  Div.  44,  217  N.  Y.  Supp.  707,  modified  219  App. 
Div.  227,  219  N.  Y.  Supp.  445,  modified  247  N.  Y.  281. 

E.  Procedure  for  review  of  special  assessment. 

1.  Tax  Law,  §  46.    Certiorari  to  review  assessment. 

An  assessment  of  a  special  franchise  by  the  tax  commission  may  be  reviewed  in  the 
manner  prescribed  by  article  thirteen  of  this  chapter,  and  that  article  applies  so  far  as 
practicable  to  such  an  assessment,  in  the  same  manner  and  with  the  same  force  and 
effect  as  if  the  assessment  had  been  made  by  local  assessors;  a  petition  for  a  writ  of 
certiorari  to  review  the  assessment  must  be  presented  within  thirty  days  after  the  final 
completion  and  filing  of  the  assessment-roll,  and  the  first  posting  or  publication  of  the 
notice  thereof  as  required  by  law.  Such  writ  must  run  to  and  be  answered  by 
said  tax  commission  and  no  writ  of  certiorari  to  review  any  assessment  of  a  special 
franchise  shall  run  to  any  other  board  or  ofScer  unless  otherwise  directed  by  the  court 
or  judge  granting  the  writ.  In  cities,  towns  and  villages  a  copy  of  said  writ  and  the 
petition  for  same  shall  be  filed  by  the  petitioner  with  the  clerk  of  said  municipality 
within  ten  days  after  the  granting  of  said  writ.  An  adjudication  made  in  the  pro- 
ceeding instituted  by  such  writ  of  certiorari  shall  be  binding  upon  the  local  assessors 
and  any  ministerial  oflScer  who  performs  any  duty  in  the  collection  of  the  taxes 
levied  upon  said  assessment  in  the  same  manner  as  though  said  local  assessors  or 
ofScers  had  been  parties  to  the  proceeding.  (Amended  by  Chapter  125,  Laws  of 
1926.) 

2.  Tax  Law,  §  293-a.    Special  proceedings  concerning  special  franchise) 

tax  assessments. 

When  the  writ  is  obtained  to  review  a  special  franchise  assessment  made  pursuant 
to  the  provisions  of  article  two  of  this  chapter,  upon  the  filing  of  the  return  to  the 
writ  the  court  may  take  such  evidence  as  it  may  deem  necessary,  or  may  appoint  a 
referee  to  take  evidence  and  to  hear,  try  and  determine  all  questions  raised  by  the 
petition  and  the  return  thereto,  and  to  make  his  findings  and  determinations  therein, 
or,  on  motion  of  either  party,  the  court  may  direct  the  place  of  trial  changed  to  the 
county  in  which  the  special  franchise  under  review  is  situated,  and  on  an  order  duly 
entered  granting  such  motion,  the  place  of  trial  shall  be  deemed  changed  to  the  county 
designated  and  the  papers  and  proceedings  shall  be  certified  to  that  county  in  the 
manner  now  provided  by  law  in  the  case  of  a  change  in  the  place  of  trial  of  an  action 
and  all  subsequent  proceedings  shall  be  had  in  the  county  so  designated,  as  if  the 
special  proceedings  had  been  originally  instituted  in  that  county,  and  the  court  may, 
upon  the  application  of  the  attorney-general,  upon  cause  shown,  vacate  any  reference 
heretofore  made  in  any  proceeding  instituted  to  review  a  special  franchise  assessment, 
made  pursuant  to  the  provisions  of  article  two  of  this  chapter.  Any  objections  to  the 
report,  complaint,  writ,  petition  or  return  may  be  raised  for  the  first  time  at  the 
hearing  and  the  court  or  referee  shall  hear  and  determine  the  same.  The  attorney- 
general  shall  furnish  to  the  petitioner  not  less  than  thirty  days  prior  to  the  hearing  a 
statement  of  any  objectipns  to  be  raised  to  the  report,  complaint,  writ  or  petition  on 
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the  hearing,  and  the  petitioner  shall  furnish  to  the  attorney-general  not  less  than 
thirty  days  prior  to  the  hearing  a  statement  of  any  objections  to  be  raised  to  the 
return  on  the  hearing.  Either  party  may  appeal  directly  to  the  appellate  division  from 
a  ruling  or  decision  of  the  court  or  referee  upon  objections  raised  to  the  report, 
complaint,  writ,  petition  or  return  and  the  hearing  may  be  stayed  by  an  order  of  the 
supreme  court  pending  such  appeal,  but  this  amendment  shall  not  affect  any  case  in 
which  a  writ  has  been  issued  and  served  prior  to  the  enactment  of  this  amendment. 
The  governor  may,  upon  the  application  of  the  attorney-general,  upon  cause  shown, 
appoint  extraordinary  terms  of  the  supreme  court  to  be  held  in  any  judicial  district 
and  designate  a  justice  to  preside  thereat,  to  try  such  special  franchise  cases.  Such 
extraordinary  term  shall  have  jurisdiction  over  all  special  franchise  cases  arising  in 
any  tax  district  within  the  judicial  district  for  which  the  term  is  appointed,  without 
regard  to  the  county  in  which  the  term  is  being  held,  and  either  party  to  a  proceeding 
to  review  a  special  franchise  assessment  may  at  any  time  bring  the  proceeding  on  for 
a  hearing  or  trial  before  said  extraordinary  term  by  serving  upon  the  other  party 
sixteen  days'  notice  thereof  by  mail  or  fourteen  days'  notice  personally.  A  new 
assessment  or  correction  of  an  assessment  made  by  order  of  the  court  shall  have 
the  same  force  and  effect  as  if  it  had  been  so  made  by  the  proper  oflB.cers  within  the 
time  prescribed  by  law  for  making  such  assessment.  (Amended  by  Chapter  241, 
Laws  of  1927.) 

7.  Hearing  on  return. 

The  question  of  whether  there  is  a  special  franchise  which  the 
state  tax  commission  has  assumed  to  value  may  be  determined 
in  certiorari,  although  the  relator  has  failed  to  file  objections  with 
the  commission  against  the  assessment ;  and  if  there  is  no  special 
franchise  the  commission  has  no  authority  thereof  and  its  action  is 
void.  People  ex  rel.  Erie  Railroad  Company  v.  State  Tax  Comm., 
127  Misc.  13,  214  N.  Y.  Supp.  503,  rev.  221  App.  Div.  200,  223  N.  Y. 
Supp.  367,  rev.  246  N.  Y.  322. 

A  relator,  after  having  been  notified  by  the  State  Tax  Commis- 
sion that  the  tentative  valuation  of  its  special  franchise  was  $41,900 
and  the  rate  of  equalization  55  per  cent,  and  that  the  commission 
would,  on  a  specified  day,  hear  and  determine  any  complaint  con- 
cerning such  valuation  and  rate  of  equalization,  is  not  precluded 
from  reviewing  the  determination  of  the  commission  as  to  the  full 
valuation  of  the  special  franchise  at  the  sum  of  $41,900  and  the 
rate  of  equalization  at  95  per  cent  fixed  on  the  hearing  day  speci- 
fied, notwithstanding  the  fact  that  it  failed  to  appear  at  the  hearing 
or  file  a  complaint  as  to  the  valuation  or  rate,  for  the  intent  of 
section  45-a  of  the  Tax  Law  is  merely  to  provide  a  method  of  pro- 
cedure by  which  the  taxpayer  and  the  community  might  be 
appraised  of  the  amount  of  the  assessment  and  the  rate  of  equaliza- 
tion, and  thereafter  afforded  an  opportunity  to  prosecute  a  com- 
plaint for  correction  or  modification.  People  ex  rel.  Cornwall  Tel. 
Go.  V.  State  Tax  Comm.,  128  Misc.  474,  219  N.  Y.  Supp.  647. 
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8.  Costs 

The  court  has  power  under  section  1513  of  the  Civil  Practice  Act, 
in  its  discretion,  to  make  an  additional  allowance  for  costs  to  the 
relator.    People  ex  rel.  Cent.  H.  G.  <&  E.  Co.  v.  State  Tax  Comm., 

218  App.  Div.  44,  217  N.  Y.  Supp.  707,  modified  219  App.  Div.  227, 

219  N.  Y.  Supp.  445,  modified  247  N.  Y.  281. 

ARTICLE  in. 

APPLICATION  TO  COUNTY  COURT  TO  REFUND  TAX. 

(No  new  material  under  this  article.) 

ARTICLE  IV. 

SUPPLEMENTARY  PROCEEDINGS  TO  COLLECT  TAX. 

A.  Tax  Law,  §  299.    Supplementary  proceedings  to  collect  tax;  action] 

to  collect  tax. 

1.  If  a  tax  exceeding  ten  dollars  in  amount  levied  against  a  person  or  corporation 
is  returned  by  the  proper  collector  uncollected  for  want  of  personal  property  out 
of  which  to  collect  the  same,  the  supervisor  of  the  town  or  ward,  or  the  county 
treasurer  or  the  president  of  the  village,  if  it  is  a  village  tax,  may,  within  one  year 
thereafter,  apply  to  the  court  for  the  institution  of  proceedings  supplementary  to 
execution,  as  upon  a  judgment  docketed  in  such  county,  for  the  purpose  of  collecting 
such  tax  and  fees,  with  interest  thereon  from  the  fifteenth  day  of  February  after  the 
levy  thereof.  Such  proceedings  may  be  taken  against  a  corporation,  and  the  same  pro- 
ceedings may  thereupon  be  had  in  all  respects  for  the  collection  of  such  tax  as  for 
the  collection  of  a  judgment  by  proceedings  supplementary  to  execution  thereon  against 
a  natural  person,  and  the  same  costs  and  disbursements  may  be  allowed  against  the 
person  or  corporation  examined  as  in  such  supplementary  proceedings  but  none  shall 
be  allowed  in  his  or  its  favor.  The  tax,  if  collected  in  such  proceeding,  shall  be  paid 
to  the  county  treasurer  or  to  the  supervisor  of  the  town,  and  if  a  village  tax,  to  the 
treasurer  of  the  village.  The  costs  and  disbursements  collected  shall  belong  to  the 
party  instituting  the  proceedings,  and  shall  be  applied  to  the  payment  of  the  expense 
of  such  proceeding.  The  president  of  a  village  and  a  county  treasurer  shall  have  no 
compensation  for  any  such  proceeding.  A  supervisor  shall  have  no  other  compensation 
except  his  per  diem  pay  for  time  necessarily  spent  in  the  proceeding.  (Amended  by 
Chapter  183,  Laws  of  1925,  and  Chapter  460,  Laws  of  1934.) 

2.  In  any  forest  preserve  eoimty  making  return  of  unpaid  taxes  to  the  comptroller 
as  required  by  article  five  of  this  chapter,  after  the  lapse  of  thirty  days  from  the 
return  of  the  collector,  an  action  may  be  maintained,  as  upon  contract,  by  the  super- 
visor of  the  town  or  ward  or  county  treasurer,  or  by  the  president  of  the  village,  if  it 
is  a  village  tax,  against  the  person  assessed,  if  the  assessment  is  in  respect  of  per- 
sonal property  or  against  the  owner  of  the  property  if  the  assessment  is  against  real 
property,  to  recover  the  amount  of  any  unpaid  tax,  together  with  five  per  centum 
thereof,  and  interest  from  the  time  of  such  return  at  the  rate  of  ten  per  centum 
per  annum.  A  warrant  of  attachment  against  the  property  of  the  defendant  may  be 
granted  upon  the  application  of  the  plaintiff,  as  provided  by  the  civil  practice  act 
and  rules,  regardless  of  the  amount  of  such  tax.     A  judgment  in  such  action  for  any 
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amount,  when  docketed  in  the  of&ee  of  the  county  clerk,  shall  be  a  lien  upon  the 
real  property  of  the  defendant,  and  if  the  action  is  to  recover  a  tax  on  real  property, 
the  judgment  shall  have  the  same  priority,  as  such  lien,  as  the  taxes  upon  which  there 
was  a  recovery  recovered  in  such  action,  and  an  execution  upon  the  judgment  may  be 
issued  and  enforced  against  the  real  property  of  the  defendant  regardless  of  the 
amount  of  such  judgment.  The  remedy  provided  by  this  subdivision  shall  be  in 
addition  to  the  remedy  provided  by  subdivision  one  of  this  section.  (Amended  by 
Chapter  183,  Laws  of  1925.) 


TRUSTEES. 

ARTICLE  I. 

Resignation  or  removal. 

ARTICLE  II. 
When  trustee  may  be  apx>ointed. 
A.  Beal  Property  Law,  §  111.     Trust  estate  not  to  descend. 


ARTICLE  I. 
RESIGNATION  OR  REMOVAL. 

The  Supreme  Court  does  not  have  power  to  suspend  a  testa- 
mentary trustee  during  the  pendency  of  an  action  instituted  for 
the  judicial  settlement  of  the  trustee's  accounts,  on  a  motion  made 
in  an  action,  but  it  does  have  power  to  remove  the  trustee  on  a 
motion  so  made  where  the  facts  justify  his  removal  though  his 
removal  is  not  asked  for  either  in  the  complaint  or  in  the  answer. 
Gould  V.  Gould,  203  App.  Div.  807, 197  N.  Y.  Supp.  515. 

A  testamentary  trustee  should  be  removed  as  unfit  to  perform 
the  duties  of  his  office  where  it  appears  that  on  a  sale  of  some  of 
the  trust  property  the  agent  making  the  sale  divided  his  commis- 
sions with  the  trustee  and  that  the  trustee  did  not  return  his  share 
to  the  estate  for  several  years  and  then  without  interest ;  that  he 
mingled  trust  moneys  with  his  own  and  speculated  with  trust 
funds,  and  that  he  destroyed  his  personal  books,  papers  and 
records  in  which  the  transactions  were  recorded.  The  fact  that 
some  of  the  adult  beneficiaries  may  have  had  knowledge  of  the  acts 
of  the  trustee  and  that  the  enjoyment  of  the  interest  vested  in 
infants  may  be  remote,  affords  no  excuse  for  the  failure  of  the 
court  to  act  promptly  to  conserve  the  trust.  Gould  v.  Gould,  203 
App.  Div.  807, 197  N.  Y.  Supp.  515. 

The  provisions  of  section  112  of  the  Eeal  Property  Law  relating 
to  the  power  of  the  Supreme  Court  to  accept  the  resignation  of 
trustees  and  to  remove  them,  as  well  as  to  appoint  new  trustees, 
are  expressly  extended  by  section  182  of  the  Eeal  Property  Law  to 
cover  powers  in  trust.  Matter  of  New  York  Title  d  Mortgage  Co., 
150  Misc.  488,  270  N.  Y.  Supp.  473. 
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ARTICLE  II. 

WHEN  TRUSTEE  MAY  BE  APPOINTED. 

A.  Real  Property  Law,  §  111.    Trust  estate  not  to  descend. 

On  the  death  of  the  last  surviving  or  sole  surviving  trustee  of  an  express  trust 
the  trust  estate  shall  not  descend  to  his  heirs  nor  pass  to  his  next  of  kin  or  personal 
representatives;  but  in  the  absence  of  a  contrary  direction  on  the  part  of  the  person- 
creating  the  same,  such  trust,  if  unexecuted,  shall  vest  in  the  supreme  court,  with  all 
the  powers  and  duties  of  the  original  trustee  or  trustees,  and  shall  be  executed  by 
some  person  appointed  for  that  purpose  under  the  direction  of  the  court,  but  who  shall 
not  be  appointed  until  the  beneficiary  or  beneficiaries  shall  have  been  brought  intO' 
court  by  such  notice  and  in  such  manner  as  the  court  or  a  justice  thereof  may  direct; 
and  the  person  so  appointed  shall  give  such  security  as  the  court  may  require,  but  in 
no  event  shall  such  security  be  dispensed  with,  unless  such  appointee  be  a  trust  com- 
pany or  other  trustee  exempted  by  law  from  taking  an  oath  of  office  and  filing  a 
bond,  and  shall  be  subject  to  the  same  requirements  of  law  as  to  accounting  and  the 
administration  of  the  trust  as  are  testamentary  trustees;  and  shall  be  entitled  to 
such  compensation  for  his  services  by  way  of  commissions  as  may  be  fixed  by  any 
court  which  has  power  to  pass  upon  his  final  account,  which  shall  in  no  case  exceed 
that  now  allowed  by  law  to  executors  and  administrators,  besides  his  just  and  reason- 
able expenses  in  the  matter  in  which  he  is  appointed.  (Amended  by  Chapter  650,, 
Laws  of  1933.) 


TAXPAYER'S  ACTION. 

See  Public  Offiobes. 


UNINCORPORATED  ASSOCIATIONS. 

ARTICLE  I. 
Actions  by  or  against. 

A.  General  Association  Law,  §  12.    Action  or  proceeding  by  unincorporated  associa- 

tion. 

B.  Actions  against  associations. 

ARTICLE  II. 
Miscellaneous  matters. 
•C.  Action  against  members. 

ARTICLE  I. 

ACTIONS  BY  OR  AGAINST. 

A.  General  Association  Law,  §  12.    Action  or  proceeding  by  unincorpo-- 

rated  association. 

An  action  or  special  proceeding  may  be  maintained,  by  the  president  or  treasurer 
•of  an  unincorporated  association  to  recover  any  property,  or  upon  any  cause  of 
action,  for  or  upon  which  all  the  associates  may  maintain  such  an  action  or  special 
proceeding,  by  reason  of  their  interest  or  ownership  therein,  either  jointly  or  in 
common.  An  action  may  likewise  be  maintained  by  such  president  or  treasurer  to 
recover  from  one  or  more  members  of  such  association  his  or  their  proportionate  share 
of  any  moneys  lawfully  expended  by  such  association  for  the  benefit  of  such  associates, 
•or  to  enforce  any  lawful  claim  of  such  association  against  such  member  or  members. 
(Amended  by  Chapter  609,  Laws  of  1932.) 

D.  Actions  against  associations. 

An  action  or  a  proceeding  may  be  maintained  against  the  presi- 
dent or  treasurer  of  an  incorporated  association  consisting  of  seven 
or  more  persons.     Meinhart  v.  Contresta,  194  N.  Y.  Supp.  593. 

An  unincorporated  association  is  an  organization  composed  of 
a  body  of  persons  united  without  a  charter  for  the  prosecution  of 
some  common  enterprise.  It  is  not  a  legal  entity  separate  from 
the  persons  who  compose  it.  The  statute  permits  a  suit  to  be 
brought  against  the  president  or  treasurer  of  an  association  merely 
for  the  purpose  of  doing  away  with  the  inconvenience  of  having 
each  individual  member  of  the  association  named  jas  a  party  to  the 
action  and  process  served  upon  him.  An  action  in  this  form  is 
one  against  the  individuals  comprising  the  association  in  so  far  as 
it  affects  property  held  in  the  name  of  the  association,  or  property 
owned  jointly  or  in  common  by  all  the  members  of  the  association. 
The  individual  sued  as  president  of  an  association  is  a  natural  per- 
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son,  and  he  is  sued  as  the  representative  of  a  number  of  natural 
persons.     Meinhart  v.  Contresta,  194  N.  Y.  Supp.  593. 

In  an  action  against  the  District  Grand  Lodge  No.  2,  Grand 
United  Order  of  Odd  Fellows  of  America,  which  appears  to  be  an 
unincorporated  association  of  more  than  seven  persons,  all  of 
whom  reside  within  the  state  of  New  York,  service  of  process  may 
be  made  upon  the  district  grand  master,  a  position  which  corre- 
sponds to  that  of  president.  Bruce  Lodge,  Inc.  v.  Sub-Committee 
of  Management,  208  App.  Div.  100,  203  N.  Y.  Supp.  140. 

A  warrant  of  attachment  may  be  issued  in  an  action  against  an 
unincorporated  association,  although  process  is  served  only  on  the 
president  thereof,  if  the  warrant  runs  against  the  property  of  the 
association.     Meinhart  v.  Contresta,  194  N.  Y.  Supp.  593. 

An  affidavit  of  service  upon  an  unincorporated  association  which 
merely  alleges  that  the  papers  were  served  on  a  person  "who  said 
he  was  an  officer"  is  insufficient  to  confer  jurisdiction  of  the 
association.     Salitra  v.  Borson,  127  Misc.  173,  215  N.  Y.  Supp.  332. 

A  voluntary  association,  consisting  of  seven  or  more  members, 
though  subject  to  the  General  Associations  Law,  is,  in  fact,  a  gen- 
eral partnership  within  the  meaning  of  the  Partnership  Law,  and 
any  member  or  members  of  the  association  may  maintain  an  action 
in  equity,  under  section  13  of  the  General  Associations  Law,  against 
the  president  for  the  purpose  of  recovering  his  or  their  proportion- 
ate share  of  the  assets,  for  an  accounting,  and  for  a  dissolution  of 
the  association,  together  with  a  sale  of  the  property  and  distribu- 
tion of  the  assets.  Ludlum  v.  Wagner,  212  App.  Div.  779,  209 
N.  Y.  Supp.  540. 

Equity  will  enjoin  the  denial  to  a  member  of  an  unincorporated 
association  of  the  privileges  of  membership  where  the  denial,  if 
continued,  will  work  irreparable  injury.  A  complaint  that  alleges 
that  plaintiff  was  a  member  in  good  standing  of  defendant's  union, 
an  unincorporated  association,  and  subject  to  expulsion  only  upon 
written  charges,  and  after  a  hearing  upon  notice ;  that  no  charges 
have  been  made  against  him,  and  no  hearing  has  been  given,  but 
that  none  the  less  defendant 's  officers  have  notified  the  other  mem- 
bers to  refuse  to  work  with  him  on  the  ground  that  he  has  ceased  to 
be  a  member,  and  in  so  doing  have  made  it  impossible  for  him  to 
find  employment  in  his  trade,  states  a  cause  of  action  for  equitable 
relief  in  the  absence  of  anything  to  show  a  provision  in  the  consti- 
tution or  by-laws  whereby  plaintiff  has  a  remedy  by  appeal  to  any 
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organ  within  the  association.  Simons  v.  Berry,  240  N.  Y.  463,. 
reversing  211  App.  Div.  704,  208  N.  Y.  Supp.  204. 

When  an  unincorporated  association  is  named  as  defendant  in 
an  action  without  joining  therein  the  individual  members  thereof, 
there  is  no  party  before  the  court  capable  of  being  sued,  and  the 
mere  fact  that  the  summons  and  coiliplaint  in  such  action  are 
served  upon  the  president  or  treasurer  of  the  association  does  not 
make  that  officer  a  representative  of  the  members  or  authorize  him 
to  appear  in  their  behalf.  The  officer  must  be  sued  as  such  in  order 
to  empower  him  to  bind  the  members  and  property  of  the  associa- 
tion by  his  acts.  Andrews  v.  Local  Union  No.  13,  Journeymen  P., 
G.  &  S.,  133  Misc.  899,  234  N.  Y.  Supp.  208. 

Where  the  president  and  treasurer  of  an  unincorporated  asso- 
ciation had  their  offices  outside  of  New  York  state,  service  within 
the  state  on  the  ninth  vice-president  of  the  association  is  not  serv- 
ice within  the  intendment  of  the  statute  and  may  be  set  aside  on 
motion.  The  statute  makes  no  provision  for  a  substituted  service. 
Sagan  v.  Bricklayers' ,  etc..  Union  of  Syracuse,  143  Misc.  591,  256 
N".  Y.  Supp.  898. 

The  courts  of  New  York  state  have  jurisdiction  over  unincor- 
porated associations  organized  under  the  laws  of  another  state, 
providing  that  all  of  the  requirements  of  section  13  of  the  General 
Associations  Law  are  found  to  exist.  MacPherson  v.  Joint  Secu- 
rity Corporation,  137  Misc.  546,  242  N.  Y.  Supp.  722. 


ARTICLE  II. 

MISCELLANEOUS  MATTERS. 

C.  Action  against  members. 

An  action  cannot  be  brought  against  an  unincorporated  associa- 
tion and  against  an  individual  defendant  simultaneously.  If  such 
an  action  is  brought,  the  court  should  require  the  plaintiff  to  elect 
at  the  close  of  his  case  as  to  whom  he  would  prosecute  the  action ; 
and  if  he  elects  to  proceed  against  the  members  of  the  association 
the  association  is  then  out  of  the  case.  Mandell  v.  Moses,  209  App. 
Div.  531,  205  N.  Y.  Supp.  254,  affirmed  239  N.  Y.  555. 

If  the  liability  of  the  members  of  the  association  is  a  joint  lia- 
bility, under  sections  1197  and  1199  of  the  Civil  Practice  Act,  an 
execution  on  the  judgment  will  not  reach  the  individual  property 
of  those  defendants  who  were  not  served  with  a  summons,  but  it 
will  reach  the  property  of  those  defendants  served  as  well  as  the 
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personal  property  owned  by  the  defendants  jointly.  Mandell  v. 
Moses,  209  App.  Div.  531,  205  N.  Y.  Supp.  254,  affirmed  239  N.  Y. 
555. 


VOLUNTARY  DISSOLUTION  OF  CORPORATION. 

See  COKPOBATIONS. 


WASTE. 

ARTICLE  1. 

What  constitutes  waste. 

ARTICLE  II. 

By  whom  maintained. 

B.  Tenant  in  common. 

1.  Real   Property   Law,   §    525.     Action   for   waste    against  joint    tenant   or 
tenant  in  common. 

ARTICLE  III. 
Miscellaneous  matters  of  practice. 

C.  Judgment. 

1,  Real  Property  Law,  §  524.    Judgment  in  action  for  waste  against  tenant 
of  particular  estate. 

ARTICLE  I. 

WHAT  CONSTITUTES  WASTE. 

ARTICLE  II. 

BY  WHOM  MAINTAINED. 

E.  Tenant  in  common. 

1.  Real  Property  Law,  §  525.    Action  for  waste  against  joint  tenanti 
or  tenant  in  common. 

An  action  for  waste  may  also  be  maintained,  by  a  joint  tenant  or  tenant  in 
common,  against  Ms  co-tenant,  who  commits  waste  upon  the  real  property  held  in 
joint  tenancy  or  in  common.  If  the  plaintiff  recovers  therein,  he  is  entitled,  at  his- 
election,  either  to  a  final  judgment  for  compensatory  damages,  as  specified  in  the 
last  section,  or  to  have  partition  of  the  property,  as  prescribed  in  the  next  two 
sections.     (Amended  by  Chapter  797,  Laws  of  1935.) 

ARTICLE  ni. 

MISCELLANEOUS  MATTERS  OF  PRACTICE. 

C.  Judgment. 

1.  Real  Property  Law,  §  524.    Judgment  in  action  for  waste  against- 
tenant  of  particular  estate. 

If  the  plaintiff  recovers  in,  an  action  for  waste,  other  than  an  action  brought  aa- 
prescribed  in  the  next  section,  the  final  judgment  must  award  to  him  compensktory 
damages.  Where  the  action  is  brought  by  the  person  next  entitled  to  the  reversion, 
and  it  appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion  is  equal  to 
the  value  of  the  tenant's  estate  or  unexpired  term,  the  final  judgment  must  also  award 
to  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the  possession  of  the* 
place  wasted.     (Amended  by  Chapter  797,  Laws  of  1935.) 
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